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GEORGE M. PETERS VS. THE ACTIVE MANUFACTURING CO. 1 


1 Ata stated term of the cireuit court of the United States 

within and for the sixth judicial circuit and western division 
of the southern district of Ohio, begun and held at the court-rooms, 
in the city of Cincinnati, on the first Tuesday of October, being the 
seventh day of that month, in the year of our Lord one thousand 
eight hundred and eighty-four, and in the one hundred and ninth 
year of the Independence of the United States of America—present, 
the Honorable George R. Sage, district judge—among the proceed- 
ings had were the following, to wit: 


GEORGE M. PETERS 
Us. yin Equity. 5206. 
ActivE MANUFACTURING Co. } 


Be it remembered that heretofore, to wit, on the 5rd day of Jan- 
uary,in the year of our Lord one thousand eight hundred and 
eighty-two, came the complainant, by his solicitors, and filed in the 
clerk’s office of the court aforesaid a certain bill of complaint in 
this cause, Which bill of complaint is in the words and figures fol- 
lowing, to wit: 


2 Bill of Complaint. 


Circuit Court of the United States for the Western Division of the 
Southern District of Ohio. In Equity. 


GEORGE M. Peters vs. AcTIVE MANUFACTURING Co. 


To the honorable the judges of the circuit court of the United States 
for the western division of the southern district of Ohio: 

George M. Peters, a citizen of the State of Ohio, and residing at 
Columbus, in said State, brings this his bill of complaint against 
the Active Manufacturing Company, a corporation organized under 
and by virtue of the laws of the State of Ohio, and as such having 
its principal office in the city of Cincinnati, Hamilton county, Ohio, 
and thereupon your orator complains and says: 

That on and prior to the 6th day of June, A. D. 1876, he was the 
original and first inventor of a certain improvement in tools for 
attaching sheet-metal mouldings, fully described in the letters pat- 
ent hereinafter mentioned, and which had not been known or used 
before his said invention and which, at the time of his application 

for a patent as hereinafter mentioned, had not been for more 
3 than two years in public use or on sale with his consent and 
allowance. 

And your orator further shows unto your honors that your orator, 
being so as aforesaid the first inventor and discoverer of said im- 
provement, and being also a citizen of the United States, did, on the 
6th day of June, A. D. 1876, upon due application therefor, obtain 
letters patent of the United States for said invention in due form of 
law, under the seal of the Patent Office of the United States, signed 
by the Secretary of the Interior and countersigned by the Commis- 
sioner of Patents of the United States, bearing date the day and year 
last aforesaid, and numbered 178,468, whereby there was granted 
1—328 
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and secured to your orator, his heirs, administrators, or assigns, or 
intended so to be, for the term of seventeen vears from and after the 
date of said letters patent, the full, exclusive right and liberty of 
making, constructing, using, and vending to others to be used the 
said invention and improvement as set forth in said letters patent, 
which are now of record in the Patent Office of the United States, 
aud by virtue whereof your orator became and now is the sole owner 
of all the rights and privileges granted and secured or in- 
4 tended to be granted and secured in and by the said letters 
patent, as by said letters patent or a duly authenticated copy 
thereof, here in court to be produced, will more fully appear. 

And your orator further shows unto your honors that by virtue 
of the premises your orator became and now is the sole and exclusive 
owner of said letters patent and the inventions and improvements 
described therein, and of all the rights and privileges granted and 
secured or intended to be granted and secured thereby; and that 
since he became the owner thereof as aforesaid he has invested and 
expended large sums of money and been to great trouble in and 
about said invention and for the purpose of using said invention in 
applying moldings to dashes for vehicles and in making the same 
profitable to himself and useful to the public; and that said inven- 
tion has been and is of great benefit and advantage; and that great 
numbers of moldings have been put upon dashes for vehicles by the 
use of said invention by the Peters Leather Dash Company and the 
Columbus Buggy Company, of the city of Columbus, Ohio, and of 
which firm your orator is a member, to great advantage to the pub- 

lic; and that the public have generally acknowledged and 
5 acquiesced in the aforesaid rights of your orator, and your 

orator believes that he will realize and receive large gains 
and profits therefrom if infringements by said defendant and its 
confederates shall be prevented. 

Yet the said defendant, well knowing the premises and the rights 
secured to your orator aforesaid, but contriving to injure your orator 
and to deprive him of the benefits and advantages which might and 
otherwise would accrue unto him from said invention, after the issu- 
ing of the letters patent as aforesaid and before the commencement 
of this suit, did, as your orator is informed and believes, without the 
license or allowance and against the will of your orator and in vio- 
lation of your orator’s rights and in infringements of the aforesaid 
letters patent No. 178,463, unlawfully and wrongfully and in defi- 
ance of the rights of your orator, make and use the said invention 
in applying moldings on dashes for vehicles in great variety and 
quantity, and sold the said dashes and supplied the market there- 
with, and that it is still threatening to use and does use the same to 
a great extent— 

All in defiance of the rights acquired by and secured to your 

orator as aforesaid and to his great and irreparable loss and 
6 injury, and by which he has been and still is being deprived 
of great gains and profits which he might and otherwise 
would have obtained, but which have been received and enjoved 


i 
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and are being received and eiijoyed by the said defendant by and 
through its aforesaid unlawful aets and doings. 

And your orator further shows unto your honors, on information 
and belief, that said defendant, The Active Manufacturing Company, 
has sold large quantities of dashes with moldings put on by the use 
of said invention and has a large quantity of said work on hand, 
which it is offering for sale,and has by the use of said invention 
made and realized large profits and advantages therefrom, but to 
what extent and how much exactly your orator does not know and 
prays a discovery thereof; and your orator says that the use of the 
said invention by said defendant and its preparation for and avowed 
determination to continue the same and its other aforesaid unlawful 
acts in disregard and defiance of the rights of your orator have the 
effect to and do encourage and induce others to venture to infringe 

said patent in disregard of your orator’s rights. 
7 And your orator further shows unto your honors that he 

has caused notice to be given to said defendant of said in- 
fringements and of the rights of your orator in the premises and 
requested it to desist and refrain therefrom, but it has disregarded 
said notice and refused to desist from said infringements, and still 
continues to to use the said invention in fitting moldings to dashes 
in great quantities. 

And forasmuch as your orator can have no adequate relief ex- 
cept in this court, to the end, therefore, that the said defendant may, 
if it can, show why your orator should not have the relief hereby 
prayed, and may, upon its oath and according to its best and ut- 
most knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answers make to the premises and to all the sev- 
eral matters hereinbefore stated and charged as fully and particu- 
larly as if severally and separately interrogated as to each and every 
of said matters, and may be compelled to account for and pay to 
-your orator the profits by it acquired and the damages suffered by 
your orator from the aforesaid unlawful acts. 

And your orator prays that said defendant, The Active Manufact- 
uring Company, and its servants, agents, attorneys, and workmen, 

and each and every of them, may be restrained and enjoined, 
) provisionally and perpetually, by the order and injunction of 

this honorable court, from directly or indirectly making, 
constructing, using, vending, delivering, working, or putting into 
practice, operation, or use or in anywise counterfeiting or imitating 
the said invention or any part thereof or any tools for attaching 
sheet-metal moldings as aforesaid made in accordance therewith 
or like or similar to those which it has heretofore made, and that 
the said defendant may be decreed to pay the costs of this suit, and 
that your orator may have such further relief or such other relief 
as to this honorable court shall seem meet and as shall be agreeable 
to equity. 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjoining, and re- 
straining the said defendant, The Active Manufacturing Company, 
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and secured to your orator, his heirs, administrators, or assigns, or 
intended so to be, for the term of seventeen vears from and after the 
date of said letters patent, the full, exclusive right and liberty of 
making, constructing, using, and vending to others to be used the 
said invention and Improvement as set forth in said letters patent, 
which are now of record in the Patent Office of the United States, 
and by virtue whereof your orator became and now is the sole owner 
of all the rights and privileges granted and secured or in- 
| tended to be granted and secured in and by the said letters 
patent, as by said letters patent or a duly authenticated copy 
thereof, here in court to be produced, will more fully appear. 

And your orator further shows unto your honors that by virtue 
of the premises your orator became and now is the sole and exclusive 
owner of said letters patent and the inventions and improvements 
described therein, and of all the rights and privileges granted and 
secured or intended to be granted and secured thereby; and that 
since he became the owner thereof as aforesaid he has invested and 
expended large sums of money and been to great trouble in and 
about said invention and for the purpose of using said invention in 
applying moldings to dashes for vehicles and in making the same 
profitable to himself and useful to the public; and that said inven- 
tion has been and ts of great benefit and advantage; and that great 
numbers of moldings have been put upon dashes for vehicles by the 
use of said invention by the Peters Leather Dash Company and the 


which firm your oraior is a member, to great advantage to the pub- 
lic; and that the public have generally acknowledged and 
5 acquiesced in the aforesaid rights of your orator, and your 
orator believes that he will realize and receive large gains 
and profits therefrom if infringements by said defendant and its 
confederates shall be prevented. 

Yet the said defendant, well knowing the premises and the rights 
secured to your orator aforesaid, but contriving to injure your orator 
and to deprive him of the benefits and advantages which might and 
otherwise would acerue unto lim from said invention, after the issu- 
ing of the letters patent as aforesaid and before the commencement 
of this suit, did, as your orator is informed and believes, without the 
license or allowance and against the will of your orator and in vio- 
lation of your orator’s rights and in infringements of the aforesaid 
letters patent No. 178,468, unlawfully and wrongfully and in defi- 
ance of the rights of your orator, make and use the said invention 
in applying moldings on dashes for vehicles in great variety and 
quantity, and sold the said dashes and supplied the market there- 
with, and that it is still threatening to use and does use the same to 
a great extent— 

All in defiance of the rights acquired by and secured to your 

orator as aforesaid and to his great and irreparable loss and 
6 injury, and by which he has been and still is being deprived 
of great gains and profits which he might and otherwise 
would have obtained, but which have been received and enjoved 
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and are being received and enjoyed by the said defendant by and 
through its aforesaid unlawful aets and doings. 

And your orator further shows unto your honors, on information 
and belief, that said defendant, The Active Manufacturing Company, 
has sold large quantities of dashes with moldings put on by the use 
of said invention and has a large quantity of said work on hand, 
which it is offering for sale,and has by the use of said invention 
made and realized large profits and advantages therefrom, but to 
what extent and how much exactly your orator does not know and 
prays a discovery thereof; and your orator says that the use of the 
said invention by said defendant and its preparation for and avowed 
determination to continue the same and its other aforesaid unlawful 
acts in disregard and defiance of the rights of your orator have the 
effect to and do encourage and induce others to venture to infringe 

said patent in disregard of your orator’s rights. 

7 And your orator further shows unto your honors that he 

has caused notice to be given to said defendant of said in- 
fringements and of the rights of your orator in the premises and 
requested it to desist and refrain therefrom, but it has disregarded 
said notice and refused to desist from said infringements, and still 
continues to to use the said invention in fitting moldings to dashes 
in great quantities. 

And forasmuch as your orator can have no adequate relief ex- 
cept in this court, to the end, therefore, that the said defendant may, 
if it can, show why your orator should not have the relief hereby 
prayed, and may, upon its oath and according to its best and ut- 
most knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answers make to the premises and to all the sev- 
eral matters hereinbefore stated and charged as fully and particu- 
larly as if severally and separately interrogated as to each and every 
of said matters, and may be compelled to account for and pay to 
-your orator the profits by it acquired and the damages suffered by 
your orator from the aforesaid unlawful acts. 

And your orator prays that said defendant, The Active Manufact- 
uring Company, and its servants, agents, attorneys, and workmen, 

and each and every of them, may be restrained and enjoined, 
8 provisionally and perpetually, by the order and injunction of 

this honorable court, from directly or indirectly making, 
constructing, using, vending, delivering, working, or putting into 
practice, operation, or use or in anywise counterfeiting or imitating 
the said invention or any part thereof or any tools for attaching 
sheet-metal moldings as aforesaid made in accordance therewith 
or like or similar to those which it has heretofore made, and that 
the said defendant may be decreed to pay the costs of this suit, and 
that your orator may have such further relief or such other relief 
as to this honorable court shall seem meet and as shall be agreeable 
to equity. 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, e enjoining, and re- 
straining the said defendant, The Active Manufacturing Company, 
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and its servants, agents, attorneys, and workmen and each and 
every of them as is hereinbefore in that behalf prayed. 4 
May it please your honors to grant unto your orator the writ of a 
subpoena issuing out of and under the seal of this honorable court, : 
directed to the said defendant, The Active Manufacturing My 
9 Company,commanding it, by a certain day and under a certain a 
penalty, to be and appear in this honorable court, then and 
there to answer the premises and to stand to and abide such order Bi 
and decree as may be made against it. amt 
And your orator will ever pray, ce. 
GEORGE M. PETERS. ‘ 
WM. HUBBELL FISHER, 
J. W. FIRESTONE. | 
Compl't’s Sol’rs and of Counsel. | 


Unirep Srates or AMERICA. ‘ 


STATE OF OHIO, FRANKLIN Co., ca, 
Eastern Division of the Southern District of Ohio, { ~~’ P 


On this 27th day of December, A. D. 1881], before me personally ap- Shad 
peared George M. Peters, the above-named complainant, who, being ‘: 
by me first duly sworn, doth depose and say that he has read the 
foregoing bill of complaint subscribed by him and knows the contents 
thereof, and that the same is true of his own knowledge, except as 
to the matters therein stated on information and belief, and as those 
matters he believes it to be true. 


GEORGE M. PETERS. 


Sworn to by the said George M. Peters and by him subscribed in 
my presence on this the 27th day of December, A. D. 1881. 
[SEAL. ] W. E. GUERIN, 
Notary Public. 


10 And afterwards, to wit, on the Srd day of January, A. D. 

1882, came the complainant and filed in the clerk’s office of 
the court aforesaid a certain cost bond in this cause, which said cost 
bond is in the words and figures following, to wit: 


Cost Bond. 


In the Circuit Court of the United States for the Southern Distriet 


of Ohio. 
GEORGE M. PETERS 
vs. 3206. 


ACTIVE MANUFACTURING Co. 


I hereby acknowledge myself security for the costs in this case. 


JOS. J. LARKIN. [ SEAL. ] . Bs 
Taken and acknowledged before me this 5rd day of Jan’y, 1882. ( 
[SEAL. | CHAS. R. NEVIN, , 


Deputy Clerk U. S. Circuit Court, S. D. O. 


THE ACTIVE MANUFACTURING CoO. o 


SOUTHERN District OF OHIO, 88 -_ 

I, Jos. J. Larkin,a resident of said district, do solemnly swear 
that after paying my just debts and liabilities I am worth two thou- 
sand dollars in real estate within the jurisdiction of this court and 


subject to execution, levy, and sale. 
JOS. J. LARKEN. 


Sworn to & subseribed before me this 3rd of Jan’ry, A. D. 1882. 
[SEAL. | CHAS. R. NEVIN, 
Deputy Clerk U.S. Cir. Court, S. D. O. 


11 And thereupon there was issued out of the clerk’s office of 
the court aforesaid our certain subpoena in chancery in this 
cause, directed to the marshal of said district and against the said 
defendant, which said subpcena is in the words and figures follow- 
ing, to wit: 
Subpena in Chancery. 


UNITED STATES OF AMERICA, eo. 

Southern District of Ohio, § a 

The President of the United States of America to the marshal of the 
southern district of Ohio, Greeting : 

You are hereby commanded to summon Active Manufacturing 
Company, citizen of and resident in the State of Ohio, if it be found 
in your district, to be and appear in the circuit court of the United 
States for the southern district of Ohio aforesaid, at Cincinnati, on 
the first Monday in February next, to answer a certain bill in 
ehancery filed and exhibited in said court against it by George M. 
Peters, citizen of and resident in the State of Ohio. 

Hereof you are not to fail under the penalty of the law thence 
ensuing; and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 3rd day of January, A. D. 1852, and in the 106th 
year of the Independence of the United States of America. 


Attest : [SEAL. | WM. C. HOWARD, Clerk. 


12 MrmMoranpuM.—The said defendant is required to enter its 
appearance in this suit in the clerk’s office of said court on 
6r before the first Monday of February, 1882; otherwise the said bill 


may be taken pro confesso. 
WM. C. HOWARD, Clerk. 


And afterwards, to wit, on the 5th day of January, A. D. 1882, 
came the marshal of said district. to whom the said writ was in form 
aforesaid directed, and returned the same into the clerk’s office of 
the court aforesaid with his proceedings endorsed thereon in the 
words and figures following, to wit: 


Marshal’s Ret. on Subpeena. 


Ree’d this writ at Cincinnati, O., Jan. 3rd, 1882, and served the 
same in Hamilton county as follows: On the within-named Active 
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Manufacturing Company by delivering a true copy hereof to George 
Monteith, as secretary and treasurer of said company, personally, 
Jan. Sth, 1882, at 9.10 o’clock a. m. 

J. C. ULLERY, U.S. M, 


By C. E. TWIFORD, Dep. 


And afterwards, to wit, on the 6th day of February, A. D. 1882, 
came the respondent, by its solicitors, and filed in the clerk’s office 
of the court aforesaid a certain entry of appearance in this cause, 
which said entry of appearance is in the words and figures follow- 
ing, to wit: 

15 Entry of Appearance. 
United States Circuit Court, Southern District of Ohio. In Equity. 
GEORGE M. PetTeRs 
US. | d200. 
AcTIVE MANUFACTURING Co. 


The clerk will enter our appearance for the respondent in the 
above-entitled cause. 


STEM & PECK. 


And afterwards, to wit, on the 6th dav of March, A. D. 1882, came 
the respondent, by its so’icitors, and filed in the clerk’s office of the 
court aforesaid a certain answer in this case, which said answer is In 
the words and figures following, to wit: 


Answer. 


United States Circuit Court, Southern District of Ohio, Western 
Division. In Equity. 
GEORGE M. PrErerRs 
vs. + 3206. 
Active MANUFACTURING Co. | 


The answer of the Active Manufacturing Company, defendant, to 
the bill of complaint of George M. Peters, complainant. 


This respondent, now and at all times hereafter, saving and 

14 reserving to itself all and all manner of benefit and advantage 

of exception that may be had or taken tothe manifold errors, 

uncertainties, and insufficiencies in the said bill of complaint con- 

tained, for answer thereto, or to so much thereof as it is advised it 
is material or necessary for it to answer, answering, says : 

1. It admits that letters patent of the United States for an alleged 
improvement in tools for attaching sheet-metal moldings were issued 
and delivered to George M. Peters June 6, 1886, which letters were 
numbered 178,465 ; but as to the allegation in said bill that the said 
alleged invention was new and useful, and that it had not been in pub- 
lic use and on sale for more than two years with the consent and allow- 
ance of the alleged inventor, and that the application for same was 
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made in due form according to law; and that by said patent for said 
alleged invention there was legaliy secured to said Peters the full 
and exclusive right and liberty of making, using, and vending to 
others to be used the said alleged invention described in said patent, 
this respondent denies the same. 


2. And, further answering, this respondent denies, upon informa- 
tion and belief, that since the issuing of the said letters patent No. 
178,465 the said complainant has invested and expended large sums 

of money and has been to great trouble or any trouble in and 
15 about said alleged invention, and that the same has been or 

is of great benetit and advantage, or that great numbers of 
moldings made according to said alleged invention have been put 
upon dashes by the Peters Dash Company and the Columbus buggy 
Company to the great or any advantage to the public, or that the 
public have generally acknowledged or acquiesced in complainant’s 
alleged and pretended rights, or that he would have made and real- 
ized large gains and profits or any gains and profits from said 
alleged invention but for the pretended infringement of this re- 
spondent. 


3. This respondent denies having in any manner infringed upon 
or violated any lawful rights of the said complainant, and denies 
having made or sold large quantities of vehicle dashes, with mold- 
ings put on in infringement of said patent, and of having received 
large gains and profits therefrom, or that it has a large quantity of 
said moldings on hand which it is offering for sale; it denies that it 
is now engaged in making or selling dashes with moldings put on 
in infringement-of said patent. 


4. And, further answering, the defendant herein says that it is 
using a machine for putting moldings upon dash-boards, which ma- 
chine was made under a license or permit from the said George M. 

Peters, complainant herein; that the defendant is the owner 
16 of said machine and of the right to use the same for putting 

moldings on dash-boards for vehicles, and that such use in 
nowise infringes any rights of the complainant. 

o. This respondent, having fully answered the allegations in the 
said bill of complaint contained by way of further defense, on in- 
formation and belief alleges : 

a. That the alleged invention was in public use in this country 
with the consent and allowance of the said Peters for more than two 
years prior to his application for a patent therefor. 

b. That the said Peters was not the first and original inventor of 
the thing patented, but that the same was known and in public use 
in this country for more than two years prior to his application 
therefor. 

c. That the said alleged invention was abandoned to the public. 


d. That prior to the alleged invention or discovery thereof by the 
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said Peters the alleged invention had been patented, as will more 
fully and at large appear, and also had been described in certain 
printed publications, as will hereafter and more fully appear. 


6. And this respondent, further answering, says that the names 
and residences of those who had used the alleged invention more 
than two years prior to the date at which the said Peters 
17 made application for a patent thereon and the lists of patents 
for the same invention prior to his said application, and the 
printed publications hereinbefore mentioned are at present unknown 
to this respondent, but it craves leave to add the same hereto when 
it shall have obtained them. 


Without this, that there is any other matter, cause, or thing in the 
said complainant’s said bill contained material or necessary for this 
respondent to make answer unto, and not herein and hereby well 
and sufficiently answered, confessed, traversed, avoided, or denied, is 
true to the knowledge or to the belief of this respondent. 


Al] which matters and things this respondent is ready and willing 
to aver, maintain, and prove, and humbly prays to be hence dis- 
missed with its reasonable costs and charges in this behalf most 
wrongfully sustained. 

ACTIVE MANUFACTURING CO. 
By GEO. MONTEITH, Seer’y 
STEM & PECK, 


Solicitors for Def't. 


STATE OF OHIO, } 


Hamilton County, { es , 

On this 4th day of March, 1882, personally appeared George 
Monteith, secretary of the Active Manufacturing Company, the 
within-named respondent, who, being duly sworn, savs that he has 

read the foregoing answer and knows the contents thereof, 
18 and that the same are true of his own knowledge, except as 
to the matters therein stated on information and belief, and 
as to those he believes them to be true. 
GEORGE MONTEITH. 


Subscribed and sworn to before me this 4th day of March, 1882. 
[ SEAL. | JERE. F. TWOHIG, 
Notary Public, Ham. Co., Ohio. 


And afterwards, to wit, on the Ist day of May, A. D. 1882, came 
the complainant, by his solicitors, and, by leave of court first had 
and obtained, filed in the clerk’s office of the court aforesaid a cer-. 
tain replication in this cause, which said replication is in the words 
and figures following, to wit: 


THE ACTIVE MANUFACTURING CO. q 


Replication. 
United States Cireuit Court, Southern District of Ohio, Western 
Division. In Equity. 
GEORGE M. PETERS ) 
vs. - No. 3206. 
THE AcTIVE MANUFACTURING Co. 
The replication of George M. Peters, complainant, to the answer of 
The Active Manufacturing Company, defendant. 

This replant, saving and reserving unto himself, now and 
19 at all times hereafter, all and all manner of benefit and 
advantage of exception which may be had or taken to the 
manifold insufficiencies of the said answer, for replication thereunto, 
says that he will aver, maintain, and prove his said bill of complaint 
to be true, certain, and sufficient in law to be answered unto, and 
that the said answer of the said defendant is uncertain, untrue, and 
insufficient to be replied unto by this replant, without thas, that 
any other matter or thing whatsoever in the said answer contained 
material or effectual in the law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed or avoided, 
traversed or denied, is true; all which matters and things this re- 
pliant is and will be ready to aver, maintain, and prove as this hon- 
orable court shall direct, and humbly prays as in and by his said 

bill he has already prayed. 

Cincinnati, Ohio, Ap’! 29th, 1882. 
WM. HUBBELL FISHER anp 
JASON W. FIRESTONE, 


Complainant's Solicitors and of Counsel. 
We consent to the filing of the above replication. 


May Ist, 1882. 
STEM & PECK, 
Sol’rs for Def'ts. 

20 And afterwards, to wit, on the 30th day of May, A. D. 1882, 

there was filed in the clerk’s office of the court aforesaid a 
certain stipulation, &c., filed, which said stipulation is in the words 
and figures following, to wit: 

Stipulation in Regard to Notary, &c. 


United States Cireuit Court, Southern District of Ohio, Western 
Division. In Equity. 
GEORGE M. PETERS 
Ss. 
THE ActTIvVE M’r’G Co. 
lt is hereby stipulated and agreed by and between the parties 
above named as follows: 

First. That any notary public named by either party may act as 
special examiner in taking testimony under the 67th rule in 
equity, as amended. 

2—328 
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Second. That each of the above-named parties may keep posses- 
sion of their exhibits in the above case until the trial thereof. 
Cineinnati, Ohio, May 20th, 1882. 
WM. HUBBELL FISHER anp 
JASON W. FIRESTONE, 
Sol’rs, &e., for Complainant. 
STEM & PECK, 


Sol’rs, &e., for Respondent. 


21 And afterwards, to wit, on the 6th day of June, A. D. 1882, 
came the complainant, and filed in the clerk’s office of the 
court aforesaid a certain deposition of M. F. Hackman and others 


in this cause, which said depositions are in the words and _ figures 
following, to wit: 


Depositions of M. F. Hackman and Others. 


Cireuit Court of the United States, Southern District of Ohio, 
Western Division. In Equity. 
GEORGE M. Petrrrs, Compl’t, 
vs. 206. 
THe ActTIvE MANUFACTURING Company, Respondent. - 
Examination of witnesses at request of and on behalf of the com- 
plainant above named, under the 67th rule of practice for the courts 
of equity of the United States, pursuant to the following stipula- 
tions, before me, H. I. Guerin, agreed acting special examiner and 
notary public within and for the county of Franklin, in the State of 
Ohio, to take the following depositions. 
H. F. GUERIN, 
Notary Public and Agreed Acting Special Examiner, 
Franklin County, Ohio. 
It is stipulated by the parties that these depositions be taken 
before me, H. F. Guerin, by questions and answers, and that 
all formal notices are waived. 


bo 
bo 


H. F. GUERIN, 
Notary Public and Agreed Acting Special Examiner, 
Franklin County, Ohio. 


Present: Jason W. Firestone, counsel for complainants, and A. 
Stem, counsel for respondents. 
H. F. GUERIN, 
Notary Public and Acting Special Examiner, 
Franklin County, Ohio. 


. , | ; 
_M. F. Hackman, witness produced by complainant, being by me 
first duly sworn, deposes and says as follows: 


Q. 1. State your name, age, residence, and occupation. 

A.1. My name is M. F. Hackmon: residence, 653 E. Rich St., 
Cincinnati, Ohio; occupation, travelling salesman for the Peters’ 
Dash Company and the Columbus Buggy Company of Columbus 
Ohio; my age Is 36 years. | 


. 
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(J). 2. Where was you employed prior to your employment with 
the Peters Dash Company ; with whom, when did you commence, 
and when did your employment end ? 

A. 2. I was employed by the Active Manufacturing Co. of Cin- 
cinnati, said employment commencing, as near as I can remember, 
in March of 1880. My employment with them ended January 16th, 

1882. 
23 Q. 5. In what kind of business was the said Active M’f’g 
Co. sation ? 
A. 3. That of manufacturing carriage dashes and fenders, and 
dealers in bow-sockets & whip-sockets. 

Q.4. Who was manager of the Active M’f’e Co., or who had 
charge of the business ? 

A. 4. Mr. George Montieth was secretary and treasurer of said 
company; I was always taught to believe was general superintendent 
and manager of said Active M’f’g Co.’s ; business. 

Q. 5. W hat position did you hold as an employee of the Active 
M’t’e Co. and what were your duties ? 

A. 5. I held the position of foreman of the covering department 
for covering said dashes and fenders made by them. My duties 
were to order and direct the work to the best of my knowledge. 

@.6. Was you familiar with the kind of machinery and tools 
used by the Active Manuf’g Co. in the department where you.was 
foreman ? 

A. 6. I was. 

Q. 7. What kind of machinery and tools did the Active M’f’g Co. 
use In that - irtment ? 

A. 7. They used sewing-machines suitable for such work ; 
24 a dudes and framing machine ; also tools for attach- 
ing sheet-metal mol ling. 

Q. 8. While in the employ of the Active M’f’g Co. when did you 
first see said company use a tool or tools for applying the ornamental 
or sheet-metal moldings to carriage dashes ? 

A. 8. On the first day I was there. 

@.9. What kind of a tool did you first see the Active M’f’g Co. 
use for applying the ornamental or sheet-metal moldings to carriage 
dashes ? 

A. 9. The tools so used were twofold, comprising a bench pro- 
vided with a clamp for holding the dash in a rigid position; also 
with a windlass composed of cog-wheels operated by means of a 
crank, said windlass being also provided with a spindle and strap 
or belt having a hook at one end, fast to the spindle at the other, 
and operated by means of said er: ank and cog-wheels; also a sheath 
for receiving and holding the molding while being attached to the 
dash, so held in a rigid position. 

@. 10. Can you describe said sheath? If you can, please do so. 

A. 10. This sheath was made of iron constructed with a longitudi- 

nal groove for receiving and holding the molding. It was 
25 further provided with transverse slots or notches for the pur- 
pose of receiving a key, forming a stop to prevent the mold- 
ing from slipping through the longitudinal groove when attaching 


bo 
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molding to dash. Said sheath was further provided with a hook 
on the top of one end, being the advance end, for the purpose of 
attaching it to the strap operated by the windlass already described. 


(Complainant now offers in evidence the exhibit marked “ Sheath 
for applying ornamental or sheet-metal moldings to carriage dashes 
No. 1.”) 


Q. 11. Please examine the above exhibit and state how far, if at 
all, it represents the tool for applying the ornamental or sheet- 
metal moldings used by the Active M'f’g Co. 

A. 11. This exhibit is a correct model of the one I found in use 
by the Active M’f’g Co. when I first came in their employ, the 
only marked difference being that the transverse slots or notches 
were about twice the width of these; also the length of sheath being 
about twice that of this. 

Q. 12. How frequently and to what extent did the Active M’f’g 
Co. make use of said tool for applying moldings to dashes, and for 

what length of time did said use continue? 
26 . A.12. Said tool was i use daily to the extent of attaching 
molding to about 3 of all dashes manufactured, and con- 
tinued to be used until a short time after the filing of infringement 
suits, in January, 1881, by George M. Peters vs. The Active Manuf’g 
Co. 

Q. 18. What kind ofa tool, if any, did the Active M’f’g Co. use 
for putting moldings on dashes after they quit using the one de- 
scribed by you, substantially like “ Exhibit No. 1.?” 

A. 138. One very much similar to it, with the exception that the 
main body composing sheath was made of wood, having a longitudi- 
nal groove lined with brass tubing, the edge of which was connected 
with sheet-brass trimming running over edge of wood and secured 
to the side of sheath by means of tacks. Said sheath was also pro- 


vided with a stop by means of having holes drilled through sheath 


transversely and a pin forming the stop. 


Complainant now offers in evidence exhibit marked “Sheath for 
applying ornamental or metal moldings to carriage dashes No. 2.” 


Q. 14. Please examine above exhibit and state how far, if at all, 

it correctly represents the tool last referred to by you as used by the 
Active Manufacturing Company. 

27 A. 14. It substantially represents said tool so used, with the 
exception of length, the one used by the Active M’t’g Co. 

being about twice the length of this model. 

Q.15. How frequently and to what extent did the Active M’f’g 
Co. make use of said last-described tool for applying molding to 
dashes, and for what length of time did said use continue ? 

A. 15. They made use of it daily to the entent of attaching, per- 
haps, one-half of all the moldings attached to dashes for a period of 
time not exceeding three or four months. 

Q. 16. What kind of a tool, if any, did the Active M’f’g Co. use 
for putting moldings on dashes other than the one last described 
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and marked “Exhibit No.2” during the said period of 3 or 4 
months ? 

A. 16. The one I found there when first entering their employ 
and which I have already deser*bed. 

Q. 17. How frequently and to what extent did the Active M’f’g 
Co. during said period of 3 or 4 months make use of said tool sub- 
stantially like “ Exhibit No.1” that you found when you went there, 
and during what length of time did the use of said last-named tool 

continue ? 
28 A. 17. They made use of it daily or to the extent of at- 
taching about 3 of all the moldings then being attached to 
dashes. The use of said tool continued after this period of 3 or 4 
months for attaching all the moldings then being attached to dashes 
till the time of my going out of their employ, on January 16th, 
1882. 

@.18. What became of the said tool above described substan- 
tially like “ Exhibit No. 2?” 

A. 18. I presume that said tool remained in the factory, but the 
use of it was whol-y abandoned, except during the 3 or 4 months 
above mentioned. 

@. 19. Have you the means of knowing what became of the 
dashes made by the Active M’f’g Co. that had moldings put on them 
by use of the tools you have described? If so, state what became 
of them. 

A. 19. I have; they were sold to public dealers and consumers of 
dashes. 

(. 20. Have you the means of knowing the number of dashes 
made & sold by the Active M’f’g Co. that had moldings put upon 
them by means of the tools you have described during your em- 
ployment? If so, please give the number. 

A. 20. I have the means of knowing only so far as the 

29 weekly production is fresh in my memory, and by careful 

calculation over the weekly reports which I made and handed 

to the Active M’f’eg Co. of dashes manufactured I make an estimate 

of 35,000 or 40,000 being made with moldings on them attached by 
means of tools described during the time of my employ. 

Q. 21. State, if you know, where and why the Active M’f’g Co. 
got the said tool described by you substantially like “ Exhibit No. 2.” 

A. 21. Mr. Monteith brought it into the factory one day and told me 
that he had obtained it from Emerson, Fisher & Co., and that it was 
a tool made under license of George M. Peters or made by permis- 
sion of George M. Peters, and wished it used exclusively for attach- 
ing moldings to dashes, us it was the means of avoiding using a so- 
claimed infringement tool. 

Q. 22. Was this tool as described by vou substantially like “ Ex- 
hibit No. 2,” which was in use part of the time during 3 or 4 months, 
ever changed or altered ? 

A. 22. It was; the metal-ic tube forming the longitudinal groove 
was frequently found to be too small for receiving larger or wider 

moldings than those commonly used. This change was 
30 effected by taking out said tube and fitting into the groove a 
larger tube. 
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Q. 23. Have you the means of knowing who compose the partner- 
ship of the Peters Dash Co. and the Co lumbus Buggy Co. of Colum- 
bus, O.? 

A. 23. I have—only as far as is represented on their business 
forms presented to the public—and — are George M. Peters, C. D. 
Firestone, and O. G. Peters. 


M. F. HACKMAN. 
Cross-examination by A. Stem, attorney for respondent: 

X Q. 24. Why did you leave the employ of the Active M’t’g Com- 
pany ? 

A. 24. I was told by Mr. Monteith that owing to the fight with 
Peters Dash Co. it was necessary for him to economize as much as 
possible, and that Mr. Gates, being there now and being interested, 
would be their traveling man; consequently it became necessary for 
him to dispense with my services us traveling man for the establish- 
ment. 

X Q. 25. You stated, in your direct examination, that you held 
the position of foreman of the covering department, and that your 

duties were to order and direct the work in that department. 


31. Did he find it necessary to dispense with your services in that 
ng ae also? 
A. 25. I presume so, from the fact that previous to my start- 


ing on i the road as a traveling salesman I sufficiently educated 
another man who was then considered competent to take charge of 
my department, with such assistance as | might from time to time 
render when about the premises, and who Mr. Monteith claimed was 
working for much less money than myself, and — was, therefore, a 
matter of economy to retain him in my stead when this final dis- 
posal was made of me. 

X Q. 26. Were you not discharged on account of drunken-ess and 
inattention to business? 

A. 26. I was never so informed, but, upon the contrary, I was 
told by Mr. Monteith that I had performed my duties faithfully and 
performed them well. 

X Q. 27. Did the machine for applying molding to dashes used 
by the Active M’f’g Co. when you went into their employ have the 
slots and key like “ Exhibit No. 1?” 

A. 27. It did, with the exception that they were wider. 

X Q. 28. You are positive about that, are you? 

A. 28. Iam, so far asgeneral appearance is concerned ; as to dis- 
tance between slots and notches there might be some variation from 

the one described. 
a2 X Q. 29. You are positive, are you, that it had slots like 
this in “ Exhibit 1” and a wedge-shaped key to be inserted 
in the slots? 

A. 29. Iam, with the exception previously stated, that they were 
wider. 

X Q. 30. Are you as sure about that as you are that they used a 
tool like “ Exhibit No. 1” at all? 

A. 30. I ain. 
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X Q. 31. Would you be willing to swear that if there were no 
slots in it and key like that shown in “ Exhibit No. 1” that there 
was no such tool at all? 

A. 31. No, sir. 

X Q. 32. Then you are not so positive about that as you thought 
you were, are you? 

A. 32. i understand by your question that you want for me to 
know or think that no such tool at all-eould be used without hav- 
ing such slots or key. 

x Q. 338. i did not mean that, but asked you whether you were 
just as sure that the tool used by the Active M’f’g Co. like ‘ Ex- 
hibit No. 1” had the slots and key, as you are sure that they ever 
used such a tool at all—zi. e., if you were wrong about its having any 

slots like these you were equally wrong in saying that they 
Ov used such a tool for applying the moldings to the dashes. 

A. 35. I was not wrong in saying that the tool they used for 
applying moldings had slots or keys similar to these, nor was | 
wrong In saying that they used such a key at all. 

: Q.§ 34. Did you ever have occasion to use this tool yourself? 

A. 34. Yes, sir. 

X Q. 39 How much and how often? 

A. 39. Principally to show others how to use it. 

X Q. 36. You never ran that machinery—that part of the work— 
regularly ? 

A. 36. I directed it run. 

X Q. 37. That is not the question. Did you ever run it yourself? 

A. 37. I did; but, as I have stated before, principally to show 
others how to use it. 

X Q. 38. How came Mr. Monteith to tell you where he got the 
sheath like “Exhibit No. 2?” 

A. 38. I do not know. 

X Q. 39. eo was it? 

A. 39. At the time he brought said tool into the factory. 


o4 D. 4 Q. 40 The question is, “ ‘When did he tell vou?” That 
means, When did he bring it into the factory? You have 


already said he brought it into the factory. 

A. 40. As near as I can remember, he brought it into the factory 
about a month after those infringement suits were filed against the 
Active Mfg Company by George M. Peters. 

X Q. 41. Are you familiar with the patent on which this suit is 
brought? 

A. 42. | am somewhat familiar with it. 

X Q. 45. Do you understand the claims of this patent? 


(Question objected to by complainant’s counsel on the ground that 
the same is not proper cross-examination, incompetent, and irrele- 
vant, and tending to qualify the witness as an expert.) 


A. 45. I think I do. 
X Q. 44. In your opinion is “Exhibit No. 2” an infringement on 
suid patent; if so, what claim ? 
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(Objected to by attorney for complainant on the grounds that the 
question is incompetent and irrelevant.) 


A. 44. In my opinion it is an infringement, because the pin cya 
ing across the sheath through the tube forms a “suitable stop” 
prevent the molding from slipping through the tube when ek. 
ing moldings to dashes. 

Oo Redirect examination: 

R. D. Q. 45. Where were the infringement suits pending or filed 
that you have spoken of in your examination? 

R. D. A. 45. I understand that they were ent in Cincinnati. 

R. D. Q. 46. What Monteith do you refer to in your former an- 
swers? Give his full name. What position ‘did he hold, if any, in 
the Active M’f’g Co.? 

R. D. A. 46. George Monteith; held the position as secr’y and 
treasurer of said Active M’f’g Co 

And further this deponent sayeth not. 

M. F. HACKMAN. 


JAMES H. C. SNELLEN, witness produced by complainant, being by 
me first duly sworn, deposes aid says as follows (notary): 

Q. 1. State your name, age, residence, and occupation. 

A. My name is H.C. Snellen: age, 23 years; residence, Colum- 
bus, O.; occupation, marker in the dash department of the Peters 
Dash Co. 

Q. 2. Where was you employed prior to your employment with 
the Peters Dash Co., with whom, when did your employment com- 
mence, and when end ? 

A. 2. Was employed by the Active M’f’g Co. of Cincinnati, O. ; 
commenced working for them May 14th, 1881, and quit there on 

May 19th, 1882. 
36 QQ. 3. Was you familiar with the kind of tool or tools used 
by the Active M’f’g Co. for applying the ornamental or sheet- 
metal moldings on the top of carriage dashes? 

A. 3. I was 

Q. 4. Piease examine exhibit marked “Sheath for applying orna- 
mental or sheet-metal moldings to carriage dashes No. 1” and state 
how far, if at all, said exhibit represents a tool used by the Active 
M’f’g Co. for applying sheet-metal molding to carriage dashes. 

(Objected to by att’y for respondents as leading.) 

Witness here examines “ Exhibit No. 1.” 


A. 4. This one is very nearly like the one they used, except that 
theirs was longer and the slots were wider and the wedge was also 
wider to fit the slots. 

Q. 5. How frequently and to what extent did the Active M’f’g Co. 
make use of the said tooi for applying moldings to dashes, and for 
what length of time did such use continue? 

A. 5. It was used from about the time Mr. Hackman left until 
about two or three weeks ago; it was used continually. I don’t 
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know that I can tell how many dashes were made or moldings put 
on by means of this sheath. 

Q. 6. What proportion of the dashes made by the Active 
OF M’f’g Co. had moldings put on by use of said tool? 
A. 6. Well, now, I think it would seem about ? of them. 


(Complainant now offers in evidence exhibit marked “Sheath for 
applying ornamental moldings to dashes No. 3.”) 


Q. 7. Please examine above exhibit and state how far, if at all, it 
represents a tool as used by the Active M’fg Co. for applying metal 
moldings to carriage dashes. 


(Objected to by att’y for respondents as leading.) 
(Witness here examines said exhibit.—Notary.) 


A. 7. Well, that there is an exact representation of the one they 
had in use at the time I left, with the exception of this hook. I 
eouldn’t give an illustration of the exact attachment of it. I believe 
that, so far as I can see, that this is an exact representation of it, ex- 
cept the hook, and as to that I could not state as to its attachment. 

(. 8. Of what material was said tool made? 

A. 8. I think it was cast iron. 

Q.9. When did the use of this last-named tool by the Active 
M’t’g Co. commence ? 

A. 9. They commenced using it about 2 or 3 weeks ago. 
38 Q. 10. How frequently and to what extent did the Active 
M’f'e Co. use said tool fur applying metal moldings to 
dashes ? 

A. 10. They used it continually ; they run about ? of all made. 

Q. 11. Have you the means of knowing the number of dashes 
made by the Active M’fg Co. during your employment by it? If 
so, please give number. 

11. I couldn’t tell exactly, but think they would average last 
year about 500 per week. 


Cross-examination by A. STEM, att’y for respondent: 


X Q. 1. Why did you leave the employ of the Active M’fg Co.? 

A. 1. Well, [left the employ of the Active M’f’g Co. because [could 
do better, and not only that, but I did not like ‘the w ay it was fore- 
manized. 

X Q. 2. What do you mean by “ foremanized ?” 

A. 2. Well, I mean the way the orders were issued; the way the 
orders were carried out. 

X Q. 3. Who issued the orders? 

A. 3. Well, the orders are first issued by Mr. Monteith and then 
scattered out most anywhere. 

X Q. 4. Who carried out the orders? 

A. 4. Mr. Bogart. 
39 X Q. 5. Didn't you carry out the orders that were issued 
to you? 
A. 5. I did. 
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X Q. 6. Why, then, didn’t you like the way the- were carried 
out? 

A. 6. Well, they were sent to me by Mr. Bogart, through the boys 
or hands, rather, and sometimes blanks were filled for that purpose. 

X Q. 7. Did you want Mr. Bogart or Mr. Monteith to bring the 
orders to you personally ? 

A. 7. I wanted Mr. Bogart. 

X Q. 8. Was that the only ground for your dissatisfaction with 
the Active M’fg Co.? 

A.8. Weli, there was other grounds that ] think not necessary for 
mentioning. 

X Q. 9 LI would like to know what those other grounds were. 

A. 9. I don’t like to undertake to tell that, because it is concern- 
ing the foreman alone & don’t want to say anything about that un- 
less it has to be done. 

X Q. 10. Were you not discharged by the Active M’f’g Co.? 

A. 10. I was not. 
40) X Q. ll. You ean swear positively, can you, that the 
Active M’f’g Co. used a sheath for putting the metal mold- 
ings on dashes in all respects like “ Exhibit No. 1?” 

A. 11. Yes, sir; all except this; couldn’t say how it was fastened. 

(Witness refers to the hook.—Notary.) 

X Q. 12. It had slots for a wedge or key, like “ Exhibit No. 1,” 
had it? 

A. 12. It had. 

X Q. 18. You can swear positively to that, can you? 

A. 13. I can. 

X Q. 14. You are as sure about that as that they used a sheath at 
all, are you? 

A. 14. Iam. 

X Q. 15. There can be no mistake about that, can there ? 

A.15. No; there cannot. 

X. Q. 16. You say that the sheath, like ‘“ Exhibit No. 1,” was used 
by the Active M’f’g Co. for applying moldings to dashes until about 
the time Mr. Hackman left. What did they use before he left? 

A. 16. Before he left they used the same kind of a machine or 

sheath. 
4l X Q.17. Can you give the exact time when the Active 
M’f’g Co. began using a sheath like Exhibit No. 32? 

A. 17. I cannot; not the exact time. 

X Q.18. Do you know why they began using it ? 

A. 18. I do not. 


And further this deponent sayeth not (notary). 
JAMES H. C. SNELLEN. 


Further taking of these depositions here postponed until Satur- 


H. F. GUERIN, 
Notary Public. 


day morning at 9.50 o’clock. 
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SATURDAY—9.30 a. m. 
Further taking of these depositions here resumed in accordance 
with previous adjournment. 


H. F. GUERIN, 
Notary Public. 


Present: J. W. Firestone, counsel for complainant, and A. Stem, 
counsel for respondent. 


C. D. Frresrone, witness produced by complainant, being first 
duly sworn, deposes and says as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. 1. My name is Clinton D. Firestone; my age is 55 years ; resi- 
dence, Columbus, Ohio; occupation, manufacturer, and am a mem- 
ber of the firm of The Peters Dash Co. and Columbus Buggy Co. 

(). 2. During the year 1880 did you visit the factory of the 
42 Active M’f’g Co. of Cincinnati; and, if so, at what time in the 
year? 

A. 2. I did; it was about May 27th. 

Q.3. While visiting the factory of the Active M’f’g Co. at that 
time did you have an opportunity of seeing any of the tools or ma- 
chinery used by the said Active M’f’g Co.? And, if so, please describe 
the same. 

A. 5. I did. I saw a number of their machines; but I suppose 
the one vou would like to know the most about is a sheath for draw- 
ing on moldings on dashes. This sheath that they were using for 
drawing moldings on dashes was made of iron, about ? or § of an 
inch square, with a groove put in it from end to end for inserting 
the molding before being drawn on the dash. There were several 
stops cut across the groove for inserting a piece of iron, which served 
as a stop, for the different-length moldings which are used in the 
different lengths of dashes. It also had a hook on one end on the 
side op-osite from the groove, for the purpose of attaching a strap or 
belt for drawing the molding on the dash. 

(). 4. Please examine “ [Exhibit No. 1” and state how far, if at all, 
it represents the tool for applying moldings to dashes you saw used 
by the Active M't’g Co. 

43 (Witness here examines exhibit & deposes as follows :) 

A. 4. I would consider it a very good representation of the tool 
T saw in use by tne Active M’f’g Co. 

Q. 5. Did you at any time have a conversation or conversations 
with any of the officers or managers of the Active M’f g Co. relative 
to the use by said Active M’f’g Co. of the tool aforesaid ; if so, with 
with whom, when & where, and who was present, and what was 
sald ? 

A. 5. I did with George Monteith, sec’y & manager of tne Active 
M’f’e Co., at the office and factory of the Active M’f’g Co., and also - 
at the Gibson House, in Cin., O. Mr. O. G. Peters was present dur- 
ing those conversations. Mr. Burross, of the Robinson Wagon Co., 
informed us that he had possession or control of the stock of the 
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Active M’f’g Co. and wanted to dispose of it to us, and invited us to 
go to Cin’i to look over the effects, tools, &e., of the Active M’f’ "g 
Co., which we done, and in our conversation with Mr. Monteith in 
regard to the tools and fixtures they were using I told him that they 
were using a tool (a sheath for drawing on moldings) that was pat- 
ented by Geo. M. Peters; that we had learned that they were using 


such a tool and Mr. Peters had instructed me to say to him that if 


the tool they were using infringed his patent that he would 
44 hold them responsible for damages. I don’t know, but think 
that will answer the question. I might say a little further 
there: Mr. Monteith stated that he did not fear a suit for damages 
because their tool was made different from that patented by Geo. M. 
Peters. The tool he (Geo. M. Peters) patented was made in sections. 


And further this deponent sayeth not. 
No cross-examination.—Notary. 
C. D. FIRESTONE. 


Oscar G. PETERS, witness produced by complainants, being first 
duly sworn, deposes and says as follows: 


Q. 1. State your name, age, rcsidence, and occupation. 

A. 1. My name is Oscar G. Peters; age, 40 years; residence, Colum- 
bus, O., and by occupation am a manufacturer and member of the 
firm of the Peters Dash Co. and Columbus Buggy Co. 

Q. 2. Did you during the year 1880 visit the factory of the Active 
M’f’g Co.; and, if so, who accompanied you and at what time was 
it in said year? 

A. 2. I did; with Mr. Firestone on the 27th day of May, 1880. 

Q. 3. While visiting said factory of the said Active M’f’g Co. 

did you you have an op-ortunity of seeing any of the 
45 tools or machinery used by said Co. in their factory ? 
A.3. I did. 

Q. 4. Describe as nearly as you can the kind or kinds of tool or 
tools you saw used there. 

A. 4. I saw sewing-machines, and one machine in particular that 
they were using at the time we were there. ‘The machine I refer to 
was one to pull moldings on dashes or put them on dashes. ‘This 
machine or tool was an iron one with a groove in it large enough to 
hold the molding and having an arrangement by which it could 
be pulled on the dash readily. 

Q. 5. Please examine exhibit marked “ Exhibit No. 1, &e.” and 
state how far, if at all, it represents the tools for applying moldings 
to dashes you saw used by the Active M’f’g Co. at that time. (Wit- 
ness here examines “ Exhibit No. 1.”) 

A. 5. Itis substantially the same as the one I saw used there. 

Q. 6. Did you at that time hear a conversation or conversations 
between Mr. C. D. Firestone and any of the officers or managers of 
the Active M’f’g Co. relative to the use of the tool you have referred 
to by the Active M’f’g Co.; if so, with whom and what, in sub- 
stance, was said ? 
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46 (Question objected to as incompetent by counsel for re- 
spondent.) 

A. 6. I heard a conversation between Mr. Firestone and George 
Montieth, s’e’y of the Active M’f’g Co., the same day at the Gibson 
House, in which Mr. F. said that Mr. Geo. Peters would hold him 
responsible for infringing his patent dash-molding machine. I 
guess that’s all. 


Cross-examination by Mr. Stem: 


X Q. 1. Did the machine you saw in use by the Active M’f’g Co. 
have slots and a key similar to those shown in Exhibit No. 1? 
A. I cannot remember positively about that. 


(And further this deponent sayeth not.— Notary.) 
OSCAR G. PETERS. 


Ek. H. Mooney, witness produced by complainants, being by me 
first duly sworn, deposes and says as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. 1. My name is Edwin H. Mooney; age, 24 years; residence, 
Columbus, O., ond by occupation am a dash-maker & foreman in the 
dash department of the Peters Dash Company. 

Q. 2. How long have you been in the employ of the Peters Dash 

Co., in their dash department ? 
AT A. 2. About 43} years, and have been in the dash depart- 
ment the same length of time. 

Q. 3. Have you the means of knowing the kind of tools and ma- 
chinery used by the Peters Dash Co. in the manufacture of dashes 
in your department? If so, name them. 

A. 3. Ihave. They use sewing-machines, frame inserter, clamp, 
molding sheaths, and bending machines; that’s about all I ean 
think of now. 

Q. 4. What king of a molding sheath do they use and have they 
been using? 

(Objected to by Mr. Stem as irrelevant and immaterial.) 

A. 4. They use one similar to the one described in the patent, 
being a metal sheath with a longitudinal groove for receiving the 
molding, with a stop or stay, rather. 

Q. 5. What patent do you refer to? 

(Same objection as above.) 

A. 5. The patent of Mr. Geo. M. Peters. 

(). 6. How frequently and to what extent have the Peters Dash 
Co. made use of the said tool for applying metal moldings to dashes? 

(Same objection as above.) 

A. 6. They have used it continuously and on nearly all dashes 

made since I have been in their employ. 
AS Q. 7. Have you the means of knowing how the dashes are 
disposed of by the Peters Dash Co. that have had moldings 
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placed upon them by use of the tool referred to by you? If so, please 
state. | 
: eS ae 
(Same objection as above.) 
A. 7. Ihave. They are sold by the Peters Dash Co. to the trade 
all over the U.S. and Canada, and are sold by the Columbus Buggy 
Co. on their buggies. 
Q. 8. Have you the means of knowing the number of dashes made 
and sold by the Peters Dash Co. that have had moldings placed ~~ 
upon them by use of the tool aforesaid as patented to Geo. M. Peters? 
If so, please state the number. 
(Same objection as above.) 
A. 8. I have ;. about 500,000. 
Q. 9. Do you know the number of the letters patent granted to 
Geo. M. Peters and referred to by youin your former answers? And, 
if so, please give said number. 
(Same objection as above.) 
A. 9. I believe it is No. 178,463. 
Q. 10. Do you know who compose the partnership of the firm of 
the Peters Dash Co. of Columbus, O.? If so, please give their 
names. 


49 (Same objection as above.) 
A.10. Ido; Mr. George M. Peters, C. D. Firestone, and O. G. a 
Peters. | 


(The deposition of Edwin H. Mooney is objected to as incompe- 
tent, the same being immaterial and irrelevant to any issues in the 
euse, and cross-examination is declined by Mr. Stem.) 

And further this deponent sayeth not. 


EDWIN H. MOONEY., 


STATE OF OHIO, 
Franklin County, § 


[, H. F. Guerin, a notary publre in and for the county of Franklin, 
State of Ohio, and agreed acting special examiner for the circuit 
court of the United States to take the depositions of M. F. Hackman, 
James H. C. Snellen, C. D. Firestone, O. G. Peters, and E. H. Mooney, 
witnesses produced on behalf of and at the request of complainant, 
do hereby certify that on the several days named in the depositions 
hereto annexed I was attended at the office of the Columbus Buggy 
Company by the counsel and witnesses aforesaid ; that each of said 
witnesses, previous to the commencement of their respective deposi- 
tion was cautioned and duly sworn to testify the truth, the whole 

truth, and nothing but the truth, and the said witnesses were 
OU then separately and apart from each other examined, and the 
said examinations were continued, as above set forth, and 
taken at the time and place agreed upon by counsel, and the depo- 
sitions of said witnesses were reduced to writing in their presence, 
respectively, and respectively by them subscribed in my presence, 
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and that complainant’s exhibits, viz., “ Exhibit, &e., No. 1,” Exhibit, 
&e., No. 2,” and * Exhibit, &e., No. 3,” were introduced in evidence 
in said depositions. I further certify that IT am not counsel for nor 
attorney for nor related to either of said parties to this cause, nor 
in any way interested in the result, and that the fees for taking these 
depositions, amounting to $16.00, has been paid by complainant, 
and that the amount of $4.50 was paid to witnesses as fees by said 
complainant. 

In witness whereof I have hereunto set my hand and notarial seal 
this 3rd day of June, A. D. 1882. 

[SEAL. | H. E. GUERIN, 
Notary Public in and for the County of Franklin, 
State of Ohio, and Special Eeaminer. 


5] And afterwards, to wit, on the 7th day of August, A. D. 

1882, came the respondent and filed in the clerk’s office of the 
court aforesaid the depositions of Joseph P. Noyes and others in this 
cause, which said depositions are in the words and figures following, 
to wit: 


Depositions of Joseph P. Noyes et al. 
United States Cireuit Court, Southern District of Ohio. In Equity. 


GEORGE M. PETERS ) 
VS. . 8206. 
THe Active M’F’G Co. 


Depositions taken on behalf of the defendants, under the 67th rule, 
in equity, as amended, pursuant to the annexed notice, before 
Charles N. Loomis, a notary public in and for the county of 
Broome, in the State of New York, and by consent of parties act- 
ing special examiner. 

Present: J. W. Firestone, solicitor for compl'ts, and Arthur Stem, 
sol’r for def’ts. 


JosePpH P. Noyes, a witness produced on behalf of defendants, be- 
ing first duly sworn to testify to the truth, the whole truth, and 
nothing but the truth, deposes and says in answer to interrog- 

2 atories propounded by ArrHuR Stem, Esq., sol’r for def’ts: 


OL 

(. 1. State your name, age, residence, and occupation. 

Ans. My name is Joseph P. Noyes; my age Is forty-four years ; 
my residence is in the city of Binghampton, Broome county, New 
York; my occupation is the manufacture of combs. 

Q. 2. How long have you been engaged in the manufacture of 
combs? 

Ans. I have been so engaged for more than twenty-two years. 

Q. 3. Do you manufacture any combs with metal-ic moldings for 
stiffening the backs; and, if yea, for how long have you manutfact- 
ured ? 

Ans. I do, and have done so since the year 1864. 
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Q. 4. Is the comb which I now show you one of your manu- 
facture ? 

Ans. It is. 

(Counsel for defendants here offers comb shown witness in evi- 
dence, and the same is marked Defendants’ “ Exhibit A.”) 


. 5. Is the metallic molding now shown you a sample of the 
moldings used on your combs? 

Ans. It is. 

D3 (Counsel for defendants here offers the molding shown wit- 
ness in evidence, and the samme is marked Defendants’ “ Ex- 
hibit B.”) 

Q. 6. State whether or not you have ever used any machinery for 
putting these moldings on combs. 

Ans. I have. 

Q. 7. Can you deseribe any of the machines used by you for put- 
ting moldings on combs? 

Ans. Yes. I have one machine in which the molding is held in 
a groove, which fits 1t closely, and the same groove has an extension 
enough, smaller, to fit the comb closely, and in this extention their 
slides a follower, which is fitted to abut against the end of the comb. 
At the extreme opposite end of the larger part of the groove there is 
a slot across the groove containing a key or stop to prevent the 
molding sliding through the groove. ‘The follower before mentioned 
is attached to a suitable slide and lever so that when a molding is 
laid in the larger part of the groove and the comb in the smaller 
part the comb, being prevented from bending by the walls of the 
groove, can be forced tightly into the molding by the action of the 
follower and its connected parts, the molding being, at the same 

time, prevented from bending by the walls of the larger part 
54 of the groove. 
Q. 8. Can you produce a drawing illustrating the machine 
above described and its operation ? 

Ans. I here produce a drawing which illustrates said machine. 
In this drawing, figure 1, A represents the main body of the ma- 
chine. In the part A is the groove C and its smaller extension, D, 
in which are placed the molding and the comb, as described in my 
previous answer. O represents the slot in which is placed the key, 
marked figure 2. E, figure 1, represents the follower B, the slide of 
which the follower forms a part; L, K, M,and H the lever and con- 
necting parts by which E and Bis operated. Figure 3 shows an 
end view of the slide and follower. 

Q. 9. Into which of the grooves do you place the metallic mold- 
ing? 

Ans. Into the groove C. 

(). 10. And into which the comb? 

Ans. Into the groove D. 

Q. 11. In use the key or stop, figure 2, is placed in the slot 
Dd O to prevent the metallic molding sliding, is it not? 
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(Objected to by counsel for complainant as leading and inecompe- 
tent.) ‘4 

Ans. It is. 

Q. 12. State whether the groove C in the sheath A effectually 
prevents the metallic mol ling from bending as it is forced over the 
back of the comb. 


(Same objection.) 


Ans. It does. 

Q. 15. State how long you have used the above-described machine 
for putting metallic moldings on combs in the manner described ? 

Ans. Since September, 1867. 

Q. 14. Can you fix the date by any positive evidence besides your 
memory ? 

Ans. I can; I have referred to the time book of the men who 
made the machines, and find the machine to have been finished at 
the date named, and remember that it was put into immediate use. 

(). 15. Has it been used ever since ? 

Ans. It has been in continued use ever since without any altera- 

tion. 
56 Q. 16. Have you ever made any effort to keep its use a 
secret, or has it always been open to the inspection of any 
person who might come into your shop? 

Ans. I have made no effort to keep it secret, but the shop has 
always been open to visitors, and any one could see the machine 
who cared to look at it. 

Q. 17. State whether or not you know anything of any one coming 
to look at it in connection with or with a view to putting moldings 
on vehicle dashes. 

(Objected to by complainant’s counsel as incompetent, irrelevant, 
and immaterial.) 

Ans. I will give you a lengthy answer. One Everett, since dead, 
and E. B. Smith, of this city, were concerned several years ago In an 
attempt to put metallic moldings on carriage jushea similar in form 
to those on my combs, and at that time “frequently consulted me 
and were in and about the factory, but I can’t recollect distinctly 
Whether they looked at that machine or not, but think it most 
probable they did. 

Q. 18. Do you know whether they took out a patent for dashes 
with metallic moldings? 

(Same objection.) 


o7 Ans. I understood thev did, but can’t speak from personal 
knowledge. 
Q. 19. When was it they consulted you on this subject? 


(Same objection.) 


Ans. I don’t recollect distinctly, but should think it was between 
ten and twelve years ago; possibly longer. 
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(Counsel for defendants here offers the drawing above referred to 
in evidence, and marked Defendants’ “ Exhibit C.’”) 

Witness J. P. Noyes. 

Cross-examination by J. W. Frrestong, Esq., solicitor for com- 
plainants: 

X Q. 20. How long have you resided in Binghampteon ? 

Ans. Since March, 1865. 

X Q. 21. Have you ever had letters patent of the United States 
issued to you; if so, for what invention or inventions? 

Ans. I have. I have had several patents issued ; two or three for 
improvements in combs and two or three in connection with other 
machinery, one of which was for an impreved drop hammer; one 
on an improved sewing-machine. I had two joint patents with other 

inventors, one on shoe machinery and one on dental instru- 
58 ment. My last patent was on an improved box for packing 
combs. 

X Q. 22. During what period of time do these inventions cover? 

Ans. They cover the period between 1866 and i880. I think I 
took Gut my first patent in the first-named year. 

X Q. 224. Then, if | understand vou correctly, you have been tak- 
ing out patents for your Inventions ever since 1866; is this correct? 

Ans. I have taken out patents for only a few inventions.- I have 
generally considered it better policy to use my inventions in my 
business without taking out patents. 

X Q. 28. Then am I to understand that you mean to say you think 
it better policy to abandon your inventions than to secure them to 
yourself by a patent? 

Ans. That depends on the nature of the individual invention and 
its relation to my other business. 

X Q. 24. What elements would an invention have to contain in 
order to induce you to take out a patent? 

(Objected to as irrelevant and not in cross-examination.) 

59 Ans. [I should patent an invention when it was a thing in- 

tended for general use, but matters intended primarily for 
use 1n my own business I do not usually think best to patent. It is 
difficult to state a general rule. 

X Q. 25. Is it not also difficult to tell whether or not an invention 
will be in general use? 

Ans. I have stated that it 1s difficult to lay down a general rule. 
I have to consider the question in each case according to such light 
as I have at the time. 

X Q. 253. Have you ever made application for letters patent for 
the device you have described as shown in Exhibit C or filed a 
caveat ? 

Ans. No, sir. 

X Q. 26. At whose direction was said device made? 

Ans. At my own; in fact, I did the most of it with my own hands. 

X Q. 27. Have you ever used said machine for putting moldings 
on anything else except combs ? 


THE ACTIVE MANUFaCrPURING CO. al 


Ans. No, sir. 
X Q. 28. Have you ever applied moldings to combs different in 
any respect from that shown in “ Exhibit B?” 
60 Ans. Different only in size; not in form materially. 
X Q. 29. How do they differ in size? 

Ans. Mostly smaller. 

X Q. 30. Smaller in length or width? 

Ans. Both respects. 

XQ. 31. Then you never applied moldings longer than that 
shown in “ Exhibit B?” 

Ans. No, sir. 

X Q. 32. In your machine what is to prevent the molding from 
bending upward ? 

Ans. Slight pressure of the hand applied to the comb has been 
all that was needed in our work. 

X Q. 35. Then, as I understand you, there is nothing in the ma- 
chine itself that would prevent the molding, when applied by the 
use of your machine, from bending upward ? 

Ans. No. 

X Q. 34. Then, if [ understand you correctly, the molding is not 
prevented from bending by the walls of the groove of your machine? 
Ans. It ean bend in no direction except upwardly. 

61 X Q. 35. Is it not a fact that owing to the short length of 
the molding as used by you in applying moldings to combs 
the molding does not bend upward ? 

Ans. It is. 

X Q. 36. Who made the machine you have described as made in 
1867? 

Ans. Wm. Knopp and his son were in my employ as machinists 
at that time and worked some on it. 

X Q. 87. Have you any other means of knowing that they worked 
on this machine except your memory ? 

Ans. I have consulted the time book kept at that time and find 
it so recorded. The machine was so built during the first week 
in Sept., 1867. 

X Q. 38. By what name did you designate this machine when 
made ? 

Ans. It was called a comb driver in the time back to which I 
refer. 


JOSEPH P. NOYES. 


62 FREDERICK YINGLING, a witness produced on behalf of 
defendants, being first duly sworn to testify to the truth, 

the whole truth, and nothing but the truth, deposes and says in 
answer to questions propounded by ARTHUR Stem, Esq., solicitor for 
defendants: 

Q 1. State your name, age, residence, and occupation. 

Ans. My name is Frederick Yingling; my age is 38 years; my 
residence is the city of Binghampton; my occupation is comb 
making. 
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Q. 2. With whom are you employed ? 

Ans. J. P. Noyes & Co. 

Q. 3. State whether or not you have ever used a vanillin for put- 
ting the metallic moldings on combs. 

Ans. Yes, sir. 

Q. 4. State whether the drawing now shown you, marked “ Defend- 
ant’s Exhibit C,” represents the machine used by you for that pur- 
pose. 

Ans. Yes, sir. 

®. 5. How long have you used that machine? 

Ans. Since 1868; about 14 years. 


Cross-examination by J. W. Firestone, solicitor for com- 
plainants: 


63 X Q. 6. When did you enter the employ of Noyes & Co.? 
Ans. In 1860; I think it was in June, 1860, or therea- 
bouts. 

X Q. 7. Have you anything to aid you, other than your memory, 
to assist you in fixing the date when you commenced using this ma- 
chine? 

Ans. Nothing more than my memory; it was about the time we 
made the change from the upper floor to the lower. 

X Q. 8. Might that not have been in 1869 or 1870 or 1867 ? 

Ans. No, sir. 

X Q. 9. Why ? 

Ans. Because I remember distinctly that we commenced using 
that machine on combs the year we moved down to the lower floor. 

X Q. 10. Can you remember any event that occurred in the year 
1870 in your manufacture of combs, or a change in the kind of ma- 
chinery used ? 

Ans. I can’t remember any change in the kind of machinery used; 
I remember that we moved from the mills on the Susquehanna to 
our present location. 

X Q. 11. At what are you employed? 
64 Ans. At every sort of work in the shop. 

X Q. 12. In your using this machine what length of mold- 
ing do you apply to combs? 

Ans. Three inches and 3; on this machine that is the only size 
used. 

X Q. 18. How do you apply the longer moldings, if any are used, 
on combs ? 

Ans. They are pressed on by a machine. 

X Q. 14. What is the length of the combs last referred to? 

Ans. From five to eight inches. 

X Q. 15. State, if vou know, what the combs are called in the 
trade, that you first referred to. 

Ans. Ihe three-&-3-inch combs are ealled “ pocket combs.” 

X Q. 16. What are the combs called in market where to moldings 
are pressed on as you have stated ? 

Ans. Metallic dressing combs. 
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X Q. 17. Describe in detail the comb on which you say you have 
placed metallic moldings by the use of a certain machine. 
Ans. The comb is 3 & 3 inches long on the back and is hinged at 
one end to fold into a handle. 
65 X Q. 18. ‘Tien, as I understand you, this is the only comb 
to which you apply moldings by the use of this machine? 
Ans. Yes. 
Redirect examination by ArtuuR Srem, Esq., solicitor for 
defendants : 


@. 19. Where was Mr. J. P. Noyes in business, and with whom, 
when you first engaged in business with him in 1860? 

Ans. In Newark, New Jersey, with his brother, E. M. Noyes. 

@. 20. When did he come here and go into business for himself? 

Ans. They came to Binghampton in 1865,in March. Mr. J. P. 
Noyes come up here before that and bought the mill property, as I 
understood. 


Redirect examination by J. W. FIRESTONE: 


X Q. 21. Will you please produce one of the pocket combs you 
have referred to in your deposition ? 
Ans. I will. 


Witness produces pocket comb, which I mark Complainant’s 


“ Exhibit D.” 
FREDRICK YINGLING. 


66 This examination was taken and reduced to writing and 

by the witnesses, Joseph P. Noves and Frederick Yingling, 
subscribed and sworn to this fourth day of August, eighteen hun- 
dred and eighty-two, before me— 

CHARLES W. LOOMIS, 
Notary Public in and for the County of Broome, 
in the State of New York, and Acting Special 
Examiner by Consent of Parties. 


Cireuit Court of the United States for the Southern District of Ohio. 
In Equity. 


GEORGE M. PETERS 1 
vs. 3206. 
THe ActIvE MANUFACTURING COMPANY. j 


The complainant will take notice that the defendant will examine 
witnesses in the above-named cause under the 67th rule in equity, as 
amended, before competent authority, at the office of Joseph P. Noyes, 
at Binghampton, in the State of New York, on Friday, the fourth 
day of August, 1882, beginning said examination at 9 o’clock a. m. 
of said day and continuing from day to day until completed. 

STEM & PECK, 
Sol’rs for Def’ts. 


* 
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Ree’d copy July 31st, 1882. ) 


WM. HUBBELL FISHER, 
Solr’s for Compl'ts. + 
67 And afterwards, to wit, on the 7th day of October, A. D- 


1882, came the defendant, by its solicitors, and filed in the 
clerk’s office of the court aforesaid a certain amended answer in this 
cause, Which said amended answer is in the words and figures fol- 
lowing, to wit: “ae 


Amended Answer. 
United States Circuit Court, Southern District of Ohio. Equity. 


GEORGE M. PETERs. 
vs. 3206. 
ActTIvE M’Fr7’c Co. 


And now comes the defendant in the above cause and, leave being 
had, files this amendment to its answer to the bill of complaint 
herein : 

‘This respondent, now and at all times hereafter, saving and reserv- 
ing unto itself all and all manner of benefit and advantage of excep- 
tion that may be had or taken to the manifold errors, uncertainties, 
and insufficiencies of the said bill of complaint, for answer thereto, or 
unto so much thereof as it is advised it is material or necessary for ; 
it to make answer unto, answering, says— ———s 

That said alleged invention was in pubiic use in this county 
68 for more than two years prior to the said application of George 
M. Peters for letters patent. 

That the said George M. Peters was not the original or first in- 
ventor or discoverer of the things patented in said letters patent, 
but that prior to his aileged discovery or invention the same were 
known to and used by the following-named persons at the places 
named: 

At Cincinnati, Ohio, by Lowe Emerson, Hiram W. Ransom, 
George W. Fisher, J. W. Fisher, who now resides and may be found 
at said Cincinnati; and this defendant prays as it has already prayed. 

ACTIVE MAN’F'’G CO., 
P’r GEO. MONTIETH, 
Sec’y & Treas. 


STEM & PECK, Att’'ys for Def't. 


STATE OF OHIO, | ms 
¥ - - Ss be ——w 
County of Hamilton, § 


On the 6th day of October, A. D. 1882, personally appeared before 
me, the subscriber, George Monteith, who, being duly sworn, says 
that he is the treasurer and secretary of the Active Manufacturing 
Company, respondent in said suit, and that he has read the forego- 
ing answer; that he knows the contents thereof, and that the same 
is true as he verily believes. . 


GEO. MONTEITH. ‘ 


©) 
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Subscribed & sworn to before me this 6th day of October, A. D. 
1882. 


[SEAr. ] EMMETT N. PARKER, 
N. P., Ham. Co., 0. 
69 And afterwards, to wit, on the 7th day of October, A. D. 


1882, there was filed in the clerk’s office of the court afore- 
said a certain affidavit in this cause; which affidavit is in the words 
and figures following, to wit: 


Affidavit. 
STATE OF OHIO, 
County of Hamilton, | 


George Monteith, being duly sworn, deposes and says that he is 
secretary and treasurer of the Active Manufacturing Company, de- 
fendant herein; that defendants have used all diligence in obtaining 
and setting up defenses in tne above-entitled suit; that on Sept. 25th, 
A. D. 1882, for the first time, there came to his knowledge the facts 
set up in the supplemente! answer hereto attached; that he could 
not have ascertained these facts before; that he believes the prior 
use set up in said answer to be a complete defense to the bill of com- 
plaint in this cause and essential to a complete defense. 


GEO. MONTEITH. 


SS be 


Subseribed in my presence and sworn to before me this 6th day of 
October, 1882. 
[SEAL. | EMMETT N. PARKER, 
Notary Public, Hamilton County, Oho. 


70 And afterwards, to wit, on the 4th day of November, A. D. 
1882, came the respondent and filed in the clerk’s office of the 

court aforesaid a certain deposition of Wm. C. Peel in this cause; 

which deposition is in the words and figures following, to wit: 


Cireuit Court of the United States for the Southern Distriet of Ohio. 
; In Equity. 


GEORGE M. Perers ) 
vs. > 3206. 
THE Active M’r’e Co. j 


The complainant will take notice that the defendant will examine 
witnesses in the above-named cause, under the 67th rule in equity, 
as arnended, before Harry Rabbit, Esq., notary public, acting special 
examiner, at the Lagonda House, Springfield, Ohio, on Thursday, 
the third day of November, 1882, beginning said examination at 11 
o’clock a. m. of said day and continuing from day to day until com- 
pleted. 

STEM & PECK, 
Solicitors for Def’t. 


Reeeived copy Oct. 51st, 1882. 


WM. HUBBELL FISHER, 


Solicitor for Compl’t. 
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71 Caption. 


Deposition- of sundry witnesses taken before me, Wilber Calvin, a 
notary public within and for the county of Clarke, in the State of 
Ohio, on the 2nd day of November, in the year 1882, between the 
hours of 6 o’clock a. m. and 6 o’clock p. m., at the law office of 
Keifer & White, Springfield, in said county, pursuant to the an- 
nexed notice, to be read in evidence on behalf of the defendant 
in said action. 

Depositions of Wm. Peel. 


WiLiiAM C. PEEL, being of lawful age, being by me first duly ex- 
amined, cautioned, and solemnly sworn, deposeth and saith. 


Arthur Stem, for the defendant, and Wm. Hubbell Fisher, for the 
complainant, were present. 

WiLiIAM C. PEEL, witness on behalf of the defendant, being pro- 
duced, deposeth and saith: 

(). 1. State your name, residence, and occupation. 

A. William C. Peel; residence, Springfield, Ohio; occupation, 
manufacturer of carriage dash mouldings under the firm name of 
“Peel and Elster.” 

(Plaintiff objects to the taking of these depositions as on the ground 
that the notice for examination is irregular and that this day 1s the 
2nd day of Nov., 1882, and not the 3rd,as mentioned in the notice.) 


72 Q. 2 State whether or not you ever made and supplied to 
your customers any tools or machines for attaching moldings 
to dashes. 

A. I did; I made four and supplied one to Emerson Fisher, Cin- 
cinnati, O.; Louis Cook, Cincinnati, O.; Davis, Gould & Co., Cincin- 
nati, O. Cook’s was burned and we replaced it. 

Q. 3. State whether or not before making these and supplying 
them to your customers you took any steps to secure a right or 
license to do so. 

A. We got a right to make them and supply them to our cus- 
tomers from George M. Peters, Columbus, Ohio, who had a patent 
on them, and gave me the number and date of the patent and told 
me to have them marked patented of that date, which I did. The 
date of the patent was June 6th, 1876, number 178,463. 

Q. 4. State the circumstances under which this right was granted 
to you by Mr. George M. Peters. 

A. I was in Columbus and called on Mr. Peters and told him 
some of our customers wanted machines for putting on moldings on 
dashes; I asked him if he would allow us to supply them. He then 
asked me how many I wanted to make. I told him three, but I did 

not say who the three were, but that they were some of our 

73 customers at Cincinnati. He told me to go ahead, but did 
not give me any writings or anything of that kind. 

Q. 5. Can you describe these machines which you made and sup- 
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plied to your customers under that permission ‘ 
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A. I donot know whether [ can deseribe that or not. It is a sort 
of device to hold a dash, in which a dash is clamped with windlass 
on one end, whereto a strap with a hook on the end of it is attached. 
This hook or that hook fastens onto a hollow casing, unto which the 
molding is slipped while it is being drawn on the dash. 

(). 6. How does the molding fit into the casing or sheath? 

A. It slips in from one end, the other end being closed. 

(). 7. Into what does itslip; a hole or channel or groove, if either? 

A. I don’t know whether it would be either or not. I thought it 
would be the casing that it slipped into. 

Q. 58. What was the form of the opening in the casing that re- 
ceived the molding? 

A. The opening would be in the letter“ C” shaped. I don’t know 

whether I answered that properly or not. 
74 Q. 9. Then the opening in the casing that received the 
molding was open at one side, forming a groove or channel, 
shaped like the letter “C,” was it? 

A. I think that is correct. 

Q. 10. I now show you letters patent number 178,463 and ask 
you whether the opening “j” in figure 5 resembles the opening for 
receiving the molding in the casing or sheath made by you, as above 
described ? 


(Objected to as leading.) 


A. Yes; it was substantially like that. 

Q.11. Was any means provided for holding molding in this casing 
of different lengths? 

A. Yes, sir; I believe, if I remember correctly, there was holes 
drilled through, and there was a pin passed through these holes run- 
ning from one end of that casing toward the centre. Perhaps there 
Ww < five or six holes, about two inches apart. 

12. Do you mean that the pin ran from one end of the casing 
AE lr the centre? 


(Objected to as leading.) 


A. No; I don’t: mean that. I mean that the holes were put 

through the casing from side to side about two inches apart, so as to 
lengthen or shorten for the molding to be used. 

79 Q. 13. How was the lengthening or shortening accom- 
plished ? 

A. Well, in order to shorten the space we moved the pin towards 
the centre; to lengthen you moved towards the closed end. 

Q. 14. Was any conditions asked or required by Mr. Peters as to 
the parties whom you might supply with these machines except the 
condition that they should be customers of yours? 

A. I believe not. 

Q. 15. Is the Active Manufacturing Company of Cincinnati, Ohio, 
a customer of yours? 

A. They are. 

(. 16. About how long have they been customers of yours? 

A. Oh, I should think three or four years. 

9—328 
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(The complainant objects to the admission of this evidence on the 
ground that the notice for this examination is irregular, and, with- 
out waiving his objection, proceeds to cross-examine.) 


Cross-examination by Wrirrram H. Fisuer, of counsel for 
complainant : 


X Q. 17. When were you in Columbus at the time mentioned 
answer to ques. 4? 

A. Well, I can’t state just when; I should think about four year- 

ago; it might have been longer. 
76 X Q.18. When was it George M. Peters gave you the license 
to make these three machines? 

A. He did not give me any license; that is not what I understand 
by license; he gave me the right; he just merely said I could make 
them. 

X Q. 19. When was it he said you could make them ? 

A. At the time I seen him in Columbus, in their office, four years 
ago, or longer. 

X Q. 20. Was the time when you saw him in Columbus in May 

June, “78? 

A. I think it was in the fall of the year. 

X Q. 21. What time in the fall of the year? 

A. I think September or October. 

X Q. 22. How did you come to think that George M. Peters would 
give you permission to make any of these machines ? 

A. my partner, Mr. Elster, first spoke about that. 

X Q. 25. How many of these machines for putting on moldings 
had George M. Peters made before the time when, at Columbus, he 
gave you permission to make these three? 

A. I don’t know. 

X Q. 24. Had he made more than one of these machines before 

that time? 
i A. I couldn’t say. 
X Q. 25. How many lhcenses to use such machines had 
George M. Peters granted before the time when you, at Columbus, 
obtained permission to make three such machines ? 
(Objected to as irrelevant and immaterial.) 
A. I don’t know. 


X Q. 26. In an affidavit made by you and sworn to before J.S. 
Christee, notary public in and for Clarke county, State of Ohio 


(Ques. withdrawn.) 

X Q. 27. Had George M. Peters, before the time when you, at Co- 
Jumbus, obtained permission to make three such machines granted 
to any one a license to use such machine or machines or any ma- 
chine like them ? 

A. Not that I know of. 

X Q. 28. In an affidavit made by you and sworn to before J.S. 
Christee, notary public in and for Clarke county, State of Ohie, on the 
23rd day of June, A. D. 1881, you say “that in May or June, 1878, 
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some of the customers of the said firm wished some tools for attach- 

ing moldings to dashes for carriages and buggies to use in 
78 connection with their business. Knowing that George M. 

Peters, of Columbus, was making such tools for attaching mold- 
ings to carriage dashes according to a patent granted to him June 
6th, 1876, No. 178,465, and licensing others to. use the same, affiant 
called on him while in Columbus while on other business, and ex- 
plained to the said Peters the wants of his (affiant’s) customers. 
After some conversation affiant obtained from Mr. Peters the right 
and privilege of making three of the said tools for attaching mold- 
ings to carriage dashes. ve a Now, are these statements which 
I have just quoted from a copy of your affidavit true? 


(Ques. objected to upon the ground that no such affidavit is in 
evidence, and until it or a copy is offered in evidence question is 
incompetent.) 


A. Well, it’s all correct, but I may be mistaken in regard to those 
dates. 

X Q. 29. Have you the affidavit which I have referred to in my 
last question ? 

A. Yes, sir. 

X Q. 30. Will you produce it and make it a part of this deposi- 
tion? 

A. Yes. 


(Witness gives notary affidavit.) 


[a] 


79 X Q. 31. At the time when, at Columbus, Mr. Peters gave 
you permission to make three of these machines where was 
the shop located in which vou had the said interview with Mr. Peters? 
It was northwest from where their present office is, across the 
street. 

X Q. 32. Did you- interview take place in that shop; and, if yea 
where was that office located, in reference to the shop? 

A. It was in the southeast corner of the shop. 

X Q. 33. After you had made these three machines for putting 
on mohlines did you give one of them to the Active Manufacturing 
Company ? 

A. No, sir. 

X Q. 34. When, if ever, was it that you first learned that the Act- 
ive Manufacturing Company was using one of these machines which 
you made? 

A. I ean’t state just when. 

X Q. 35. Who was it first informed you said Active Manufactur- 
ing Company were using said machine ? 

A. I am not certain, but I think Mr. Peters, Mr. Firestone, or Mr. 
Peters’ brother, I think. I don’t know which, but one of that 

firm. 
80 X Q. 36. What was said to you on that occasion ? 
A. I don’t remember just what. 

X Q. 37. W hat was it you said to them or one of them on that 

oceasion ? 
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A. If I said anything, I don’t remember now what I did say. 

X Q. 58. How did the firm or one of them happen to speak to 
you on that occasion and inform you that the Active Manufacturing 
Company were using said machine? 

A. I don’t know. 

X Q. 39. How long ago was it that you were thus informed that 
said Active Manufacturing Company was using said machine? 

A. Well, I should think from 18 months to two years; still I am 
only guessing at —, for I do not remember anything about it when 
it comes right down to a fine point. 

X Q. 40. Have you had any interviews with Mr. George M. Peters 
or any one representing him since you were first informed that said 
Active Manufacturing Company were using said machine in which 

the subject of said company’s using said machine was alluded 
81 to? If yea, state who had these interviews with you, where 

said interviews took place, and when; also state what the 
conversations were. 

A. Well, I guess I have talked with everybody in that firm about 
it, or they have with me, at Columbus and Cincinnati, and here, | 
believe, with Mr. Firestone, brother of Mr. Firestone in the firm. 
Just what was said I cannot recall; it amounted to that they did not 
want the Active Manufacturing Company to use that machine. I 
guess that is all the answering [ can do to that. 

X Q 41. What were the efforts you made, if any, to cause the 
Active Manufacturing Company to desist from using the machine ? 
Please describe said efforts in detail, both as to what you said and 
what you did. 

A. I was asked by somebody of that firm to try and get that ma- 
chine; I told them that I should go to Emerson, Fisher, whom we 
gave the machine to, and get it, if possible, back from the Active 
Manufacturing Company,and Mr. Emerson, of that firm of Emerson, 
Fisher and Company, told me, in the office of Emerson, Fisher and 

Company, if that was all I wanted he would get the machine. 
82 He also after that conversation, told me in the presence of Mr. 

C. D. Firestone, that he would get that machine. This was on 
the same day the other conversation took place in front of the Gib- 
son House, Cincinnati. That is all I guess I can answer to that. 

X Q 42. When was the Active Manufacturing Company incor- 
porated, and when did it begin business ? 

A. I don’t know just when. 

X Q 435. State when, as near as you can. 

A. Well, I don’t know whether they were incorporated when they 
started or not. They started four or five years ago—that is, as near 
as I can get at it; I mean the Active Manufacturing Company. 

X Q 44. Will you tell us where it was you first learned the Active 
Manufacturing Company were using said machine ? 

A. Well, I hardly know where I first did heur that. It seems to 
me that I heard it from one of the firm of Peters Dash Company 
first. I suppose I heard it at Columbus. I don’t recollect anything 
about it now. 
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X Q 45. When in your answers you say Emerson, Fisher, do 
83 you mean Emerson, Fisher & Co., of Cincinnati? If not, 
what do vou mean ? 

A. I meant to have said, in the first place, “ Emerson & Fisher.” 
I think I said after that “ Emerson, Fisher & Co.” Now I think it 
is called “The Emerson, Fisher Co.” 

X Q. 46. Did Emerson & Fisher or Emerson, Fisher & Co., Davis, 
Gould & Co. or Cook or the Active Manufacturing Co. ever pay you 
anything for said machines or their use ? 

A. No, sir. 

X Q. 47. In your affidavit you say that the customers of the firm 
of Peel & Elster were to have the right to use said machines in their 
business. Do you mean by that that they were to have the right 
to use said machine in their own factory ? | 

A. Yes. 

X Q. 48. Thatis to say, when you gave the customer, as Emerson & 
Fisher or Davis, Gould & Co., the right to use said machine the right 
was to be confined to their own factory ; 1s that the fact ? 


(Ques. objected to, as the facts and the nature of the agreement 
have already been fully stated.) 


A. Yes, I guess so; it was looked at in that way at that time. 


S4 Redirect examination: 


Q. 49. In the part of your affidavit quoted in cross-ques. 20 it is 
stated “that, knowing that George M. Peters, of Columbus, Ohio, 
was making such tools under a certain patent and licensing other- 
to use the same, you called on him and secured the privilege of mak- 
ing some for your customers,’ &e. State whether or not prior to 
that time George M. Peters had made any proposition to either of 
vour to have these machines manufactured and sold generally to 
the publie. | 

A. Well, I can’t say whether it was prior to that or not, but he 
asked our Mr. Elster if we wouldn’t make the machines and sell them 
to carriage makers generally. Mr. Elster has repeatedly mentioned 
this to me. (Ans. objected to as immaterial and incompetent.) 
When that affidavit was made I was called on at our office, and the 
gentleman to whom I made that or worded that statement wrote the 
thing up, and I know there were a great many alterations made in 
it from time to time, and when he got through writing it he says, 
“T guess I had better copy this thing, as it will look a little cleaner,” 

or something to that effect; and then after he had got the 
85 thing wrote he says: “In order to save time I will read this 

to you,” as he was trying to make a certain train. Hesaid he 
could read it faster than Icould. Itold him “All right.” I did not 
know at that time that I had signed an ariicle that said something 
that I did not know anything about, namely, that Peters was 
licensing others to make those machines or use them—lI don’t know. 
which it says; make them, though, | think it says. Whether that 
gentleman got that in that affidavit in copying from the other I 
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don’t know, but I didn’t think it was there until seeing that affidavit 
to-day ; that’s all. 


(The above explanation was made by the witness at his own re- 


quest. 
WILBER CALVIN, Notary P.) 


Q. 50. When Mr. Peters authorized you to make three of these 
machines and supply them to ycur customers was anything said 
about what customers were to use these machines or where they 
were to use them, except that they were customers in Cincinnati ? 

A. I think not. 

Recross-examination : 
X Q. 51. In regard to the explanation that you have made with 


regard to said affidavit. is it the fact that vou signed and swore to said 
aflidavit without knowing its contents ? 


86 (Ques. objected to, as the witness has offered an explanation 

as to a short sentence only in the affidavit, which, as he ex- 
plained, was overlooked in the hurried reading of the affidavit and 
its inaccuracy not noticed) 

A. When I signed that I thought it was written just the same as 
the other was. 

X Q. 52. State when and where you signed the said affidavit and 
when and where you swore to it; also state who the gentleman men- 
tioned in your explanation as having procured s said affidavit w as, 
where he came from, and whom or what interest he represented. 

A. I think I signed it in ‘Squire Christee’s office. I am not sure. 
I can’t give the date. I don’t know; the affidavit will show that. 
I swore to it at the same time and place. I don’t know the name of 
the man who procured the affidavit. He said he represented the 
Active Manufacturing Co. 

X Q. 55. Were you acquainted with said gentleman ? How long 
a time were you and the gentleman engaged in relation to said af- 
fidavit; also, was the Active Manufacturing Co. a customer of yours 
at the time you gave said machines to Emerson & Fisher, Davis, 

Gould & Co., and the first time to Cook ? 
S7 A. I did not know said gentleman. I think he came into 

our office about half past eleven o’clock, or it might have been 
twelve, and he was there, I think. till just about one; then we went 
to Squire Christee’s; well, that was probably a quarter after one. I 
do not think the Active Manufacturing Co. was a customer of ours 
at the time we gave these machines. T don’t think it was in exist- 
ence at that time. 

X Q. 54. Did Emerson admit to you that the machine which the 
Active Manufacturing Co. are using was the one that you gave to 
him—that is, to Emerson & Fisher ? | 

A. When I first asked him about it he seemed to not know what 
I meant, and thought that the machine was still in their shop. 
After he got to studying over it he said he believed they did have 
it—that is, the Active Manufacturing Co. 
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X Q. 55. Referring to your answer to redirect ques. No. 49, did 
you not understand “that if your firm made the said machines and 
sold them that Mr. Peters was to be paid for same such a sum as was 
to be agreed upon ? 
A. That Iean’t tell. You will have to go to Mr. Elster about that, 
as all the conversations were with him. 


WM. C. PEEL. 


88 Affidavit introduced into the deposition of Wm. C. Peel, 
at answer No. 30, in the said deposition, taken this 2nd day 

of Nov. 1882, in case Peters vs. Active M’f’g Co., U.S C.C., southern 

district Ohio. 

WILBER COLVIN, 

Notary Public. 

STATE OF OHIO, . . 

C larke County, . 


William C. Peel, of lawful age, being first duly sworn, deposes and 
says as follows, to wit: That he i is a member of the Sem of Peel & 
Elster, manufacturers of dash moldings and neck yokes for use in 
the carriage trade, which firm is engaged in business at Springfield, 
Clarke county, Ohio. 

That in May or June, 1878, some of the customers of said firm 
wished some tools for attaching moldings to dashes for carriages and 
buggies to use in connection with their business. Knowing that 
George M. Peters, of Columbus, Ohio, was making such tools ‘for at- 

taching moldings to carriage dashes according to a patent granted 
him June 6th, 1876, No. 178,463. and licensing others to use the 
same, affiant called on him while in Columbus on other business 
and explained to the said Peters the wants of his (affiant’s) 

customers. After some conversation affiant obtained from 
89 Mr. Peters the right and privilege of making three of the said 

tools for attaching moldings to carriage dashes. It was dis- 
tinetly understood between affiant and the said Peters that said tools 
were to be given to the customers of the said firm of Peel & Elster, 
and that the said customers were to have the right to use said ma- 
chines in their business without any charge. Affiant further states 
that no mention was made at all as to whom those tools were to be 
given further than that the recipients were customers of Peel & 
Elster; that in aceordance with the above permit from Mr. Peters 
said Peel & Elster made three of said tools and gave them to their 
customers. 

The above permit and privilege was made verbally by Mr. Peters 
to affiant, and the conversation relating thereto took place in the 
office of the old shops of the Peters Dash Company, at Columbus, 
Ohio, about May or June, 1878. 

WM. C. PEEL. 


Subscribed and sworn to before me this 28rd day of June, A. D. 
188]. 
[SEAL. ] J. S. CHRISTEE, 
Notary Public. 
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90 I, Wilber Colvin, a notary public in and for Clarke county 
Ohio, do hereby certify that William C. Peel was by me sworn 
to testify the truth, the whole truth, and nothing but the truth, and 
thatthe deposition by him subscribed as above set forth was reduced 
to writing by me in the presence of the witness and was subscribed by 
said witness in my presence, and was taken at the law office of Keifer 
& White, Springfield, by consent of parties, in heu of the place 
named in the notice, counsel for the defendant not waiving his objec- 
tion to the date in the notice; that I am not counsel, attorney, or rela- 
tive of either party or otherwise interested in the event of the suit. 
_ [sear] WILBER COLVIN, 
Notary Public, Clarke Co., Ohio. 


91 And afterwards, to wit, on the 9th day of November, A. D. 

1882, came the defendant and filed in the clerk’s office of the 
court aforesaid the depositions of John T. Richmond — in this cause, 
which said depositions are in the words and figures following, to wit: 


Depositions of John T. Richmond and Others. 


Cireuit Court of the United States for the Southern Distriet of Ohio. 
In Equity. 
GEORGE M. PETERS 
vs. 5206. 
THE ActTIvE M’r’G Co. 


Examination of witnesses on behalf of the defendant under the 67th 
rule, in equity, as amended, before Charles E. Brown, who is 
hereby agreed upen as special examiner under said rule, at the 
office of Stem & Peck, this fourth day of November, 1882. 
Present: Wm. Hubbell Fisher for the complainant and Arthur 

Stem for the defendants. 
sy request of parties it is ordered that these depositions be taken 

by question and answer. 


Joun T. RicuMonp, a witness produced on behalf of the defend- 
ant, being first duly sworn, deposeth and saith in answer to inter- 
rogatories propounded to him by ARTHUR Srem, Esq., of counsel for 
the defendant, as follows: 


92 Ques. 1. State vour name, age, residence, and occupation. 

Ans. John T. Richmond is iny name; am thirty-two years 
old; residence, 168 Spring Grove Ave., Cincinnati, Ohio; occupa- 
tion is carriage wood maker. 

Ques. 2. State how and where vou were employed in the year of 
1873 and 1874. 

Ans. In the after part of the year of 1875 I was employed by Em- 
erson & Fisher; I was employed by Emerson, Fisher & Co. in 1874 
all through the year. 

Ques. 3. In what business and where were Emerson & Fisher en- 
gaged in 1875 & 1874? 
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Ans. They were in the carriage manufacturing business at 168 & 
170 Finley street, Cincinnati, Ohio. 

Ques. 4. State, if you know, about when Emerson & Fisher first 
began using moldings for dashes similar to Defendant’s “ Exhibit 
Dash Moldings.” 

Ans. In the fore part of the year of 1874. 

Ques. 5. Did you have anything to do with putting these mold- 
ings on the dashes? If so, state whether you encountered any diffi- 

culties. 
95 Ans. We found a good many difficulties in putting them 
on then; we had several devices for putting that molding on; 
finally got out a stick with a groove; groove was got so as to fit the 
molding. 

Ques. 6. Who got up this device for putting on the molding? 

Ans. I got up the stick mvself. 

Ques. 7. Have you a model or copy of that device which will illus- 
trate the same? If so, produce it. 

Ans. Well, I haven’t got anything that will fully illustrate it ; 
that comes as near illustrating it as anything I have. 


(Witness here produced grooved stick or model, which is offered 
in evidence and marked Defendant’s * Exhibit R ichmond Sheath.’ 4 


Ques. 8. How did the device which you got up differ from this 
Exhibit “ Richmond Stick?” 

Ans. Well, the groove in my device was narrower at the top than 
this was—champered slightly round atthe upper edges; that groove 
only ron to the stop. Well, then, I had a ferrule on the end to keep 
it from splitting ; ours was longer. I don’t remember the length of 

the groove to the stop, but I should say thirty-six inches. 
4 Quest. 9. Please look at figure five in letters patent No. 
178,463 and state whether the opening marked J & K in said 
figure resembles the shape of the groove in your device, more or less, 
than this model. 


(Complainant’s counsel objects as leading and incompetent.) 


Ans. It resembles it more than this model. 

Ques. 10. State whether the stop or key in the “ Richmond ex- 
hibit” is like the stop or key on the device made by you above re- 
ferred. 

Ans. Well, this is very much like 

Ques. 11. Could the stop in this ites made by you be moved 
for moldings of different lengths? 

Ans. It might have been moved by oe different notches to 
put it in; we ‘did not move It, however ; e had no occasion to move 
that at all. 

Ques. 12. Was this machine used for putting molding on range 
at the shop of Emerson & Fisher or Emerson, Fisher & Co.: and, if 
so, to what extent? 

Ans. It was used there—puiting on all the moldings that were 
put on there. 

Ques. 13. When was it made and when used? 

G6—328 
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95 Ans. It was made In ‘74, in the fore part of the year; used 
there from the time of being made throughout the year, and 
1 think a portion of ’75. 

Ques. 14. How do you fix the date when it was made”? 

Ans. Well, I remember the portion of the building I made it in, 
and shortly after that the department I was in was removed from 
that building to another. 

Ques. 15. Do you remember the season of the year in which it 
was made? 

Ans. Well, it was in the spring of the vear. 

Ques. 16. Do you remember the names of any of the men who 
used it? 

Ans. I remember the name of one man who used it. I know two 
men used it, but the other man I never did know his aame. The 
name of the man I do remember was Henry Stafer. 


Cross-examination by Wa. Huppert Fisner, counsel for 
complainant: 


X Q. 17. In whose employ are you at the present time ? 

Ans. [am in the employment of the Electric Brush Light Com- 
pany now. 

X Q. 18. When did you leave the employ of Emerson & Fisher ? 

Ans. The last day of °75. 
96 X QQ. 19. At what time in the fore part of ‘74 did you first 
begin to use the device similar to “* Richmond exhibit?” 

Ans. Prior to the first of June. | 

X Q. 20. How long before the first of June? 

Ans. I don’t remember the date—probably two weeks. I would 
give it as my opinion as two weeks before that. 

X Q. 21. Would you be as likely as anybody to know the correct 
date when they began to use the device? 

Ans. No. Men that were making dashes there at that time would 
be more likely to remember the date. 

X Q. 22. Who were the men that were making dashes there at 
that time?” 

Ans. Henry Stafer was one of the men, and this other man that 
I did not know his name was the other; that I did not know his 
name was the other. 

X Q. 23. Was it you who got out this stick with a groove similar 
to “ Richmond exhibit ?” : 

Ans. Yes. 
97 X Q. 24. Why is it that you think that you say that men 
making dashes at the time when the “ Richmond exhibit ” 
was used would remember the date when it was first used better 
than you would ? 

Ans. Well, these men were having more or less trouble in putting 
that molding on; they, being right in that department, would re- 
member it better than me. 

X Q. 25. How do you fix the date when the said exhibit was first 
gotten up as about the middle of May, 1874? 


| 


THE ACTIVE MANUFACTURING CO. 43 


Aus. Well, the locality of the shop wherein I made it is what I 
go by. 

X Q. 26. Please explain how the locality of the shop in which you 
made it enables you to fix the date when you first made said device 
similar to “ Richmond exhibit.” 

Ans. Well, there was a partition run between the wood shop and 
trimming department that caused me to move my bench into a 
darker portion of the building; that changed or moving of the par- 
tition was made about the beginning of warm weather. The stick 
or device I made was made right after that change. 

X Q. 27. About when did the warm weather begin in ’74? 

Ans. About the usual time; that’s my recollection of it. 
98 X Q. 28. You think, then, that was about the middle of 
May, do you? | 

Ans. Yes. | 

X Q. 29. In the first one of the device- you made similar to 
“Richmond exhibit” was the portion of the device against which 
the end of the molding rested, while the device was used, to push 
the molding on the dash made of wood or of metal? 

Ans. Well, it was a wood stick with a piece of iron let into the 
stick at the end of the groove. 

Mr. Peck, of counsel for def’t, says that he thinks that witness 
misunderstands the question. 

Question was reread to witness, and the witness answered as fol- 
lows: Says the first one was all wood with a piece of iron let in at 
the end of the groove. 

X Q. 30. What was the shape of the piece of iron that was let in 
at the end of the groove? . 

Ans. Well, the piece of iron was square or thereabouts; might 
have been larger one way than the other a little. 

X Q. 31. If you made another of these devices similar to “ Rich- 
mond exhibit” how was the other one made ? 

Ans. I made no other while in their employment. 
99 X Q 32. Then, as I understand vou, this device which you 
have deseribed is similar tothe “ Richmond exhibit,” which 
vou invented ; was the only device of that kind which you used or 
know of being used in the factory of Emerson & Fisher and Emer- 
son, Fisher & Co. while you were in their employ; was such the 
fact ? 

Ans. That — the only one I know of being made or used by them. 

X Q. 33. How did you happen to be the one to get up said device? 

Ans. Well, I had charge of their wood shop and done most of the 
jobbing of a similar kind. 

X Q. 34. Who, if anybody, asked you to get it up? 

Ans. Mr. Fisher. of the firm; Mr. J. W. Fisher. 

X Q. 35. When was it that Henry Stafer used this device? 

Ans. He used it soon after I made it. 

X Q. 36. About how soon after you made it was it first used, and 
who used it first ? 
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Ans. It was probably twenty minutes from tlhe time it was made 

until it was first used: I used it myself first with the assistance of 
Mr. Stafer. 

100 X Q. 37. In one of vour answers you say that the device 

you invented and used resembled 


(Question withdrawn.) 

X Q. 37. Mention what other workmen besides those you have 
named saw the said device you invented and which is similar to 
“Richmond exhibit?” 

Ans. Mr. George Fisher, a brother of J. W. Fisher, Mr. Wm. 
Fisher, another brother of his, Henry Russia; there was a number 
of other men saw it that I don’t know their names; I didn’t at that 
time. 

X Q. 38. Where does Henry Russia live? 

Ans. I am not able to answer that question; he has moved out of 
the city however. 

X Q. 39. Did you, since the year 1876, make an application for 
United States letters patent, and was the same put into interference 
with an application of George M. Peters (complainant) for letters 
patent for improvement in dashes ; and, if yea, were you or said Pe- 
ters successful ? 

(Objected to by Mr. Peck, counsel for def’t, as improper cross-ex- 

amination, irrelevant toany issue herein controversy,and with 
101 instruction to the witness that he may decline to answer if he 

does not wish to disclose any inventions of his now pending 
in the Patent Office.) 


Ans. I decline to answer — question. 


Re-examination by counsel for defendant: 


Ques. 40. Was the use of your sheath for putting moldings in the 
fore part of 1874 a secret one? 

Ans. No; it was used openly by any one that saw fit to use it. 

- Ques. 41. Have you any idea how many moldings were applied 
to dashes with your sheath when you were in the employ of Emer- 
son & Fisher or Emerson, Fisher & Co.? 

Ans. No; I couldn’t give any correct idea about it ? 

Ques. 42. Can you state or not whether it was a large number? 

Ans. I can’t answer that question closely. 

Ques. 43. What is your opinion, as near as you recollect ? 

Ans. From twelve to fifteen hundred. 


Recross-examination by counsel for complainant: 


X Ques. 44. Who first requested you to come here to testify, and 

also have you had any communication with Mr. Lowe Emei rson, 

Mr. Fisher , of same firm, or with any one for them during 

102. ~=the year of 1882 in relation to the said device similar to 
“ Richmond exhibit?” 
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le Ans. Well, Mr. Monteith requested me to come and testify. I 
of : have had no communication with Mr. Emerson, Mr. Fisher, or any 
*? one of his firm during this year. 
2e J. T. RICHMOND. 
Adjourned to half past nine on Monday morning, November 6, 
| 1882. 
"e CHARLES E. BROWN, 
10 — Notary Public and Acting Spl Ex’r. 
a. Also Lowe Emerson, of lawful age, being first duly sworn by me 
or in the above cause, deposes and says as follows, being a witness pro- 
it duced by defendant: 


Ques. 1. State your name, age, residence, and occupation. 
if Ans. Name is Lowe Emerson; am 45 years old: residence, Col- 
lege Hill, Hamilton county, Ohio; am earriage builder. 


Ques. 2. State whether you were engaged in the same business In 


yr a pyle : 
“ 18735 or i874 and give the title of the firm. 
‘ Ans. I was engaged in the same business in 1873 an 1874, under 


the firm name of Emerson and Fisher in 1872 and 1878, and, I 
think, as Emerson, Fisher & Co. in 1874. 

103 Ques. 3. State, if you remember, about when your concern 

. : began using metallic moldings on dashes similar to Defend- 


h aa ant’s Exhibit Dash Molding. 

e i eal Ans. In the spring of 1874. 

g Ques. 4. State whether any device was gotten up in your shop or 
t-. used there for putting these moldings on the dashes. 


Ans. Yes, sir. 
Ques. 5. Can you describe that device and use any of these ex- 
hibits you choose ? 
Ans. The device was similar to this one in some respects (referring 
e to Richmond exhibit). It was made of hard wood, with a groove 
to place the molding in to keep it from bending, and the stick 
was made longer than the molding; we put on different lengths 
molding, and the stick was longer than our longest molding, say 27 
= to 30 or 33 inches; we had different lengths moldings. 
Ques. 6. Who, if you know, got this up and at whose orders? 
Ans. I presume that it was gotten up by the foreman of the wood 
shop; I presume by my orders, but I can’t state positively. 
Ques. 7. When, as nearly as you recollect, was this device first 
used at your shop? 
nis 104 Ans. I should think soon after we commenced to use this 
kind of a rail (referring to Exhibit “Dash Molding”). I 
know what my habits are in reference to anything of that kind ; 
when we commence using a new thing if it doesn’t work well I see 
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1 what the matter is and take means to perfect its use, and I therefore 
presume in the use of this, as it would be liable to bend in putting 
° on by a party that did not understand it, that I gave instructions 
) to make something to put it on with that would hold it steady. 


Ques. 8. State whether or not this device separated satisfactorily 
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and was used in your shop in your business for putting moldings on 
dashes. 

Ans. It was used to some extent, but some of my men, when the 
seam in the leather was small, would take the molding and slip it 
on with’their hands. I recollect one instance of asking one of my 
men why he did not use it one day, and he said it was more bother 
than it was worth; that he could do it just as well without it. 

Ques. 9. When it was used was it or was it — a practical and suc- 

cessful machine for the purpose intended ? 
105 Ans. I considered it so. 
Ques. 10. Was it used in your shops for putting on mold- 
ings. 

‘Ans. It was. 

Ques. 11. Was there any secrecy about its use? 

Ans. None at all. I did not consider it of enough importance. 

Ques. 12. How soon after you began using dash moldings should 
you say the device like “ Richmond exhibit” was first made and 
used ? 

Ans. I should say very soon after. I could not give dates. 

Ques. 15. Do you remember whether you purchased the first 
moldings, like “ Exhibit Dash Moldings, ” which you used from 
Peel & Elster, or whether you purch: ised from other parties before 
you began using the Peel & Elster molding ? 

Ans. My impressions are now that we purchased of Peel & Elster, 
but I could not say positively. 


Cross-examined by Wm. Huppert FIsHer, counsel for com- 
plainant : 


X Q. 14. Describe more fully the device which you say was sim1- 
lar in some respects to “ Richmond exhibit.” 
106 Ans. My recollections of it are now that it was a piece of 
inch-and-half square hard wood, about thirty to thirty-three 
inches long, with a groove cut or dug in one side of It, sufficiently 
large totake i in the dash molding, : asthis does here 2 (referring to “ Rich- 
mond exhibit”), and I think the first one we made had from two to 
three inches of the solid wood where the groove was not cut that 
the molding might go back against it, holding it in its position in 
sliding it on. 
X Q. 15. Was the metallic stop present in the said device used ? 
Ans. Ido not remember, positively ; I think we made one and 
put a nail or screw to hold the molding. 
X Q. 16. In the first of these devices which you used was therea 
1etallic stop present? 
Ans. I could not say. 
X Q. 17. When did you first .begin to use the device with a nail 
or screw to serve as a stop? 
Ans. I could not give any dates as to that. 
X Q. 18. State, as nearly as you can, where and how long 
107 after it was after you began using the first device that you 
began using the device w ‘ith a screw or nail as a stop. 
Ans. I am not positive, but the device with a nail or screw was on 
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the first machine, but my impressions are that the first machine 
wore out by driving in the end, by driving on the molding, and we 

“ put a nail or serew on to hold the molding iui its position, and the 
time would be at the time or soon after we begun using this device 
for putting the molding on the dashes. 

X Q. 19. What was the shape of the groove in the devices viewed 
in cross-section as compared with the groove in “ Richmond ex- 
hibit?” 

~ Ans. I should say it was a similar groove, made a little straighter 
than this one. 
X Q. 20. What was the length of the groove of the said device? 
Ans. I should say from 25 to 29 or 50 inches 
X Q. 21. How do you fix the spring of 1874 as s the time when you 
began to use dash moldings similar to Exhibit “ Dash Molding? ” 
‘Ans. Because we bought dash moldings at that time, and [ don’t 
think - ‘— buy them unless we used them. 
108 A. 4 Please give me the exact date when you first 
ok br dash moldings. 
A. I cannot. 
X Q. 22. Will your books show ? 
Ans. I presume they would if the bills have not been destroyed. 
X Q. 25. Of whom did you purchase dash moldings before you 
bought them of Peel and Elster ? 
Ans. A — 1 not say positively. 
NX Q. 24. State as near as you ean. 
= Ans. ; ye t know that we bought of any one before we bought of 
~ Peel & Elster. It is possible we might have bought of Kemper 
Bros., of Cincinnati, or Robert & Phillips, of Philadelphia, or 
another company in Philadelphia, whose name I do not now remem- 
ber, or of C. Vanham & Co., of New York. 

X Q. 25. At the time you first used said device what workmen 
were employed in and about the rooms and apartment where said 
device was used and dash moldings st “orl to dashes ? 

Ans. Valentine Flicksteiner, Henry Stafer; I think George Fisher 

was, but am not certain, and the reasons I recollect these men 
109 is because they are now working for us and have been for ten 
years. 

X Q. 253. What was the vame of the workman that did not use 
the device because he could do better without it? 

* + Ans. Wilham Fisher. 

X Q. 26. When did you first begin to purchase dash moldings of 

Peel & Elster and where were they located ? 
a Ans. I think in the spring of 1874; they are now located at 
Springfield, Ohio, but don’t remember where they were in 1874. : 
X Q. 27. State whether or not you have ever used a device for 
putting dash moldings onto dashes other than the device or de- 
vices which you have described as similar to “ Richmond exhibit;” 
if yea, describe the device, of whom, if any one, you got it, and 
when you got it, how long used the same, and what became of it. 
Ans. We had a machine similar in some respects to this, with a 


» groove for holding the molding and a stop attached to the machine 
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and passing over a roller, with a crank to it to draw the molding on 
by turning the crank. It was sent to us by Messrs. Peel & 
110 ~~ Elster, of Springfield, Ohio. I wouldd’t say when we got it. 
We used it but very little; could not say how long. It went 
to the Active Manufacturing Company of Cincinnati, Olio. 

X Q. 28. In this machine that came from Peel & Elster how was 
the strap attached to the machine? 

Ans. I don’t renember exactly how it was. 

X Q. 29. Did the machine you got from Peel & Elster have have 
adjustable stop or stops? 

Ans. I can’t say as to that. 

X Q. 30. Did you get this machine from Peel & Elster during 1874 
or later ? 

Ans. I could not say; it was a thing of little importance, and 
therefore did not charge my mind with it. 

X Q. 31. When Peel & Elster sent you said machine did they write 
to you or have any conversations with you at or about that time? 

Ans. Just before the machine was sent to us Mr. Peel was in our 
office and stated he had a machine for putting on dash moldings 

which would be a benefit to us and he would send it to us: 
111 do not remember any correspondence in reference to the mat- 
ter at that time; do not think there was any. 

X Q. 32. Did you at any time before Mr. Peel promised to send 
you said machine say you would like to havesuch machine or that 
you wanted a machine for putting moldings on dashes ? 

Ans. I don’t remember of any such conversation. 

X Q. 33. Is it possible that you did say anything to that effect? 

Ans. Hardly possible, at said time. 

X Q. 34. Did you pay Mr. Peel or Messrs. Peel & Elster anything 
for said machine or the use of it? 

Ans. Not that I know of; my understanding was that it was a 
gift from Messrs. Peel & Elster. 

X Q. 35. Have the Active Manufacturing Company paid you for 
such machine or for the use of it? 

Ans. Not to my knowledge. 

X Q. 36. State, then, how the Active Manufacturing Company 
come to get the said machine from you, when they got it, and what, 
if anything, was the consideration for your giving said machine to 

them and allowing them to use it. 
112 Ans. Mr. Monteith, of the Active Manufacturing Company, 

met me one day, I think, on 4th street in Cincinnati and 
asked me if we hadn’t such a machine in our factory, and he asked 
me if we were using it. I told him we had, and were not using it. 
He asked me if I would loan it to him or let him have it. I don’t 
remember the words used. I told him that I did not know that it 
was of any use to us and didn’t know of any reason why he could 
not haveit to use. He paid nothing for it or for its use, to my knowl- 
edge; don’t know — date when the Active Manufacturing Company 
got the machine from us. 

X Q. 37. At the time when you gave the Peel & Elster machine 
to the Active Manufacturing Company were you manufacturing all 
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of your own dashes, or were you buying all or the greater portion 
of the dashes you used in the manuf, returing of carriages ? 

Ans. At the time they got the machine we were making some 
dashes oursely es, but buying the larger portion we used. 

X Q. 38. Were you applyi ing the dash mol lings to the dashes you 

were then manufacturing ; and, if vea, by what machine or 
113° in what way were you applying them ? 
Ans. We did not apply many, and presume we put on by 
hand ~~ we did put on. 

X Q. 359. At the time when the Active Manufacturing Company 
iapensed md Peel & Elster machine from you were you buying 
ready-made dashes of said Active Manufacturing Company, and is 
it not true that since that time you have been buying dashes in 
large quantities of said Active Manufacturing Company and are now 
one of their customers of ready-made dashes ? 

Ans. Yes; I think it is true we were buying dashes at that time; 
we have bought dashes of the Active Manufacturing Company in 
larger or smaller quantities up to this time. 

X Q. 40. State approximately how many dashes per week on the 
average you bought of the Active Manufacturing Company. 


(Objected to by Stem & Peck, counsel for def’t, as immaterial and 
not cross-examination.) 


Ans. Don’t know. 

X Q. 41. Did Mr. Peel ever ask you or requested you to get that 
Peel & Elster machine back from the Active Manufacturing Com- 
pany? 


(Same objection as above.) 


114 Ans. Mr. Peel came to our office, I think, some time last 
year—possibly it might have been some time this spring— 
and asked me if he eould have the machine he sent us, and I think 
that I said to him at the time, Certainly; that we had no use for it, 
thinking it was in our factory at the time, but upon learning that 
the Active Manufacturing Company had it I think I told him there 
would be no trouble in getting it any time Peters wanted it; for 
them to send us word when they did want it, and during this con- 
versation at this time with Mr. Peel was the first that I knew or re- 
member of knowing that the machine was claimed asa patented 
article by Mr. Peters. Mr. Peters has not sent for the machine yet, 
as I know of. I would state further that Mr. Peel has since been in 
my office talking about the machine, and [I again told him when 
Mr. Peters wanted the machine let us know and we would send it 
to them. | 
X Q. 42. Did Mr. Peel at the time he asked to get this machine 
for him tel! you that the Active Manufacturing Company had said 
machine, or words to that effect ? 


(Same objection.) 
Ans. I could not say. 


1828 


50 GEORGE M. PETERS Vs. 


X Q. 45. Did you not pledge yourself in the presence of 

lio) =©60Mr. Peel and Mr. C. D. Firestone that you would get said 

Peel & Elster machine back from said Active Manufacturing 
Company? 

Ans. I don’t remember of doing it; if I had I think I should 
have done it, for I could have had the machine at any time by 
simply asking for it. 

Redirect examination by counsel for def’t: 

Ques. 44. Were there other men working in the department where 
moldings are put on dashes other than \.ou have named ? 

Ans. Yes; a larger number of them during the number of years 
we used that machine for putting on dash moldings. 

Q. 45. Are your recollections as to the details of that machine 
made in your shop accurate, or would the man who made it be more 
apt to remember the details of construction ? 

Ans. I gave my impressions or recollections only; the man who 
made it would be more likely to remember details. 

vecross-examination by counsel for complainant: 

X Q. 46. Who were these other men referred to in your answer to 
question 44? 


Ans. I couldn’t answer that question. 
LOWE EMERSON. 


116 Monpay Mornin, Nov. 6th, 1882. 


Examination continued. 


JOHN W. FISHER, being first duly sworn by mein the above cause, 
deposes and says as follows: 

Quest. 1. State your name, age, residence, and occupation. 

Ans. John W. Fisher is my name; my age is 40; reside — Cin- 
einnati, Ohio; am manufacturer of carriages; am a member of 
“'Phe Emerson and Fisher Co.” 

Ques. 2. Please look at Exhibit “Richmond Sheath.” State, if 
you know, what it represents, and whether you ever saw such a de- 
vice, and where. 

Ans. Well, I have seen it used at the factory—our factory—and I 
have used it; it represents a machine for putting on dash moldings. 

Ques. 3. State, if you know, by whom said machine which was 
used at your factory was made. 

Ans. It was made by the foreman of the wood department, John 
Richmond. 

Ques. 4. In what year was it made, if you know? 

Ans. In 1874. 

Ques. 5. Do you know in what part of the year of 1874? 

Ans. Well, it was in the spring; I don’t exactly know; it was in 

the spring of 1874. 
117 Ques. 6. When did your firm first buy dash molding, if at 
all, of Peel & Elster, of Springfield, O.? 
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Ans. In May, 1874; about the 20th of May, 1874. ° 

Ques. 7. Do you know whether your firm had bought similar 
ep oe of other parties before buying of Peel & Elster, above 
stated?” 

Ans. Well, I think we did buy some of other parties before we 
bought of Peel and Elster, but I can’t say who. 

Ques. 8. What led to the making of this sheath for putting on 
these moldings? 

Ans. Keep “them from bending. 

Ques. 9. Please explain a little more fully what you mean. 

Ans. Well, in driving these moldings on we used to take or have 
a hickory stick for drivi ing them on, anda great many would bend— 
would bend all up; that was the reason we had this machine, to keep 
them straight and keep them from bending. 

Ques. 10. Did this necessity for keeping the moldings straight 
arise with the first moldings of the character which you put on 
dashes ? 

Ans. Yes, sir. 
118 Quest. 11. Do vou remember about what was the length of 
that first machine made by Richmond ? 

Ans. It was from 50 to 56 inches. 

Ques. 12. State, as near as you can, how it was made. 

Ans. Well, it was a piece.of hard wood grooved out to fit this 
molding. I think the first we made had nothing but a wooden stop, 
and it then afterwards—I couldn't say now whether it was a nail or 
screw we put in then for a stop, for after driving awhile the mold- 
ing would sink into the wood. 

Ques. 15. Do you recollect whether such a stop as is shown in 
this exhibit, “ Richmond Sheath,” was used in that first machine 
made by I tichmond ? 

Ans. I do not recollect that. 

Ques. 14. Was this machine used by your firm to any extent? 

Ans. Well, we used it for nearly all our dashes after we com- 
menced using moldings. 

Ques. 15. How was this used, with regard as to privacy or pub- 
licity ? 

Ans. Well, it was not very private, for it just laid out there where 

everybody could see it; everybody in the factory could see it. 
119 Ques. 16. Did your firm ever subsequently have any other 
machine for putting on this class of moldings ? 

Ans. Only had the one that Peel & Elster sent us down, and that 
staid up in the stock-room there without being used. They could 
put them on a great deal better and quicker by driving them on 
than with that machine; I mean the Peel machine. 

Quest. 17. Did your firm own that machine gotten from Peel? 

Ans. Well, Mr. Peel sent it down to me, and there was never any- 
thing more said about it. He sent the machine to us and we kept 
it. The machine was sent down by express to us. 

(Juest. 1S. Did you consider it your property ? 


(Objected io as immaterial.) 
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Ans. I did. 

Quest. 19. Who is the Peel of whom you are speaking, who sent 
you this machine? 

Ans. Peel of Peel & Elster, of Springfield. 

Quest. 20. Did the use by your firm of the Richmond machine 
begin as soon as said machine was made ? 

Ans. Yes, sir. 


Cross-examination by Ww. Hussein FisHer, counsel for 
complainant: 
120 X Q. 21. Was the Exhibit “ Richmond Sheath,” now before 
you, used in your factory; and, if yea, when was it used? 

Ans. This exhibit was never used. 

X Q. 22. When was this exhibit made, who made it, and under 
whose directions was it made? : 

Ans. I don’t know. 

X Q. 23. In practice how was the device like Exhibit “ Richmond 
Sheath ” used ? 

Ans. Well, placing (referring to Richmond sheath with the mold- 
ing exhibit in it) one end of the molding upon one corner of the 
dash; then driving in. 

X Q. 24. By what means did you drive the molding onto the 
dash; did you use a hammer or anything of that kind in connection 
with the sheath ? 

Ans. We used a kind of a mallet and sometimes a hard piece of 
wood made specially for it—a kind of a flat mallet. 

X Q. 25. You must have first have applied a molding to the 
grooved stick; you first laid the molding in the groove; then 
applied the molding and stick in driving the molding onto the 

ash ? 
Ans. Yes, sir. 
121 X Q. 253. When you used a hickory stick for driving on 
the moldings why would a great many of them bend up? 

Ans. Nothing to hold them in their place. 

X Q. 26. Who was the foreman of your wood shop? 

Ans. Witness asks: At that time? Counsel says: During the 
vear- of °75 & ‘74. 


Ans. John Richmond was the foreman. 

X Q. 27. Did John Richmond, your foreman, make the grooved 
sticks for applying the moldings to dashes, and-which grooved sticks 
you have referred to in your various preceding answers? 

(Objected to, as witness has referred to but one grooved stick or 
sheath by Richmond, and as therefore misleading.) 


Ans. Yes, sir. 

X Q. 28. When you received the Peel & Elster machine, which 
you say Peel sent you by express, did vou receive a letter from Peel 
or Peel & Elster along with said machine? 

Ans. I think not. 

X Q. 29. How did you know the said machine was from Peel? 


as) 


alt) 
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Ans. He told some one at the factory he was going to send 
122 =one down; I don’t remember whether is was me or some one 
else. | 

X Q. 30. Was the said stock-room in your factory the place where 
goods or stock were kept, and was that a room where manufacturing 
took place? 

Ans. Yes, sir; but no manufacturing was done in it: nobody was 
allowed in there but the stock-keeper. 

X Q. 31. Was the said Peel & Elster machine kept in the stock- 
room all the time you had it, or was it or any part thereof used in 
your factory’ 

Ans. W ell, it was kept in the stock-room until I loaned it to Mr. 
Monteith ; I ain’t positive, but I think I went up and got it for him 
myself. 

X Q. 32. Does your doubt expressed in the last answer refer to 
the use of the machine in your factory or as to whether vour were 
the man, the particular one, who got the machine out cf the stock- 
room for Monteith? 

Ans. Well, as to using machine, we didn’t use it; we could not 


get the men to use —; they would not be bothered with it. I think 
I am the man that got the machine for Monteith. 
125 X Q. 33. Why are you not positive whether vour firm 


bought moldings of other parties before buying of Peel & 
Elster ? 

Ans. Well, I have forgotten all about it; [know there were parties 
there from the East, but I can’t say whether we bought of them— 
Kemper Bros. 

X Q. 34. How is it that you are enabled to fix upon the 20th day 
of May, 1874, as the date when you first began to buy molding of 
Peel & Elster, and yet cannot tell the time when said prior to 20th 
May, 1874, you bought similar moldings of other parties, and also 
cannot tell the names of those other parties who sold the saine to 
you? 

Ans. The reason I ean tell the 20th of May is because I looked at 
the invoice; I have forgotten as to other parties. 

X Q. 35. Has your firm any record or records of the names of the 
parties, other than Peel & Elster, who sold you such moldings prior 
to 20th May, 1874, or of the dates when such moldings were sold 
you by said other parties? 

Ans. I don’t know. 

X Q. 36. Will vow examine and see whether your firm has any 

such record or records, and if they have will you produce the 
124 same, and if you find them bring the said dates and names 
and add them to your deposition ? 

Ans. I am so busy I can’t do it to-day, but will look it up and will 
write a note to the examiner, which may be attached to deposition 
as an answer to the above question. 

X Q. 37. In what department of your factory, under whose super- 
vision, by whom, and for how long was the device similar to “ Rich- 
mond sheath ” used ? 

Ans. It was used in the finishing department, where we set up the 
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buggies; we might call it our wareroom; it was our wareroom at 
that time. It was used by the men that set up the work—finish it 
off; Valentine Fleckstine, Charles Bishop, Henry Staver were among 
the men that used it; it was used, I suppose, for a year and a half. 

X Q. 38. At what time of the spring of 1874 are you positive that 
a device similar to “Richmond sheath,” or substantially thereto, was 
first made? 

Ans. I don’t remember. 

X Q. 39. How, then, do you know that such machine was used in 
the spring of 1874” 

Ans. Beeause we had spoiled several moldings and found this plan 

to keep them from bending. 
125 X Q. 40. Will you swear positively that said machine was 
used in May, 1874? 

Ans. No, sir; I would not swear to anything unless I know posi- 
tively. 

X Q. 41. Will you swear positively that said machine was used as 
early as May, 1874? 

Ans. No, sir. 

X Q. 42. Will you swear positively that it was used as early as 
June, 1874? 


Ans. I wouldn’t swear positively to any particular month. 
MXHIBIT. 


Lowe Emerson, tre’s. J. W. Fisher, vice-pres. 
J. H. Parvis, see’y. 


The Emerson & Fisher Company, carriage builders; office and 
factory, corner John & Findlay streets. | 


CINCINNATI, Nov. 8th, 1882. 


Reply to vours of 
C. KE. Brown, Esq., city: 

I have looked over our invoices prior to May 20, ’74, but cannot 
find any dash rail previous to that date. 


Yours, J. W. S. FISHER. 


Exhibit Fisher Jetter in answer to questions 36 and 44 of his ex- 
amination. 
CHAS. C. BROWN, 
Notary Public, H. C., O. 


126 X Q. 45. Will you swear positively that said machine was 
made as early as June, 1874? 

Ans. No, sir; I couldn’t swear positively ——_ it was made. 

X Q.44. How many moldings did you buy of said Peel on the 
said 20th day of May, 1874? 

Ans. I don’t know; I could tell you very easy if it was left open 
to reply to in my note to the examiner, and I will do so. 

X Q. 45. Was the said machine or machines similar to Richmond 
exhibit provided with a ferrule? 
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Witness asks what is meant by ferrule. The matter is explained 
to the witness and he answers there was no ferrule on it. 

X Q. 46. In what direction in the grooved stick was the nail or 
screw inserted ? 

Ans. Right down in the groove. (Witness points vertically down 
in the eroove.) 

X Q. 47. Did the nail or serew enter the stick at the open part of 
the groove and pass vertically down through said groove into the 
wood at the bottom of said groove in a vertical plain transverse to 

the length of the stick, ordid the nail or screw enter the stick 
127 ~=at the edge of the stick and pass horizontally across the stick 

through the groove, being held in position by the wood on 
both sides of the groove? 

Ans. It entered the stick as described in the first part of your 
question. 

X Q. 48. You have given the length of this stick or machine; 
will you please give the other dimensions of the same? 

Ans. I don’t remember. 

X Q. 49. Did vou or your firm of Emerson & Fisher or Emerson, 
Fisher & Co. pay the firm of Pee! & Elster or either of them any- 
thing for the machine for putting on moldings furnished you by 
Peel, of Peel & Elster, or for the use of said machine? 

Ans. Did not. 

X Q. 50. Did the Active Manufacturing Company pay. you or 
your firm of Emerson & Fisher or Emerson, Fisher & Co. anything 
for the machine mentioned in the last question or for the use of the 
same ? 

Ans. No, sir. 

X QQ. 51. State when it was when you delivered said machine to 
Mr. Monteith, of the Active Manufacturing Company. 

Ans. I don’t remember when. 
128 X Q. 52. Will you be kind enough, when you examine your 
records to ascertain how many molding similar to those you 
bought of Peel & Elster your firm bought per month during the 
year of 1875 and the year of 1874, on and after May 20th of the 
latter year, and add such statement to your letter above mentioned ? 


(Counsel for def’ts instructs the witness that if such search requires 
him to occupy any amount of time and if the disclosures sought is 
in any way prejudici ial to his business he may decline to answer the 
question, which is objected to as irrelevant and immaterial.) 


Ans. I decline to answer it. 
Redirect examination by counsel for def’t: 


Q. 53. In cross-question 25 you were asked whether in applying 
the moldings to the “ Richmond sheath” you first laid the molding 


in the groove and replied yet. Did you means that the molding 
could be laid into the groove from the top; in other words, was the 
groove of that “ Richmond sheath” so constructed that the mold- 
ing could be laid in it from the top or did it have to be slipped in 
from the end? 
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(Objeci.d to as in the nature of causing the witness to contradict 
his own testimony previously given, and incompetent. 
129 Counsel for complainant requests notary to certify as to how 
eounsel for def’t explained the molding and Richmond sheath 
and applied same together during the progress of the above ques- 
tion and afterwards. Notary saw counsel for def’t hold tue Rich- 
mond sheath horizontally and apply the molding to the groove. 

Counsel for def’t says that he took the Exhibit “Richmond 
Sheath” and dash molding and with them tried to explain to wit- 
ness exactly what he meant by his question, so there could be no 
misunderstanding as to the point inquired about. 

Counsel for complainant states that counsel for def’t laid the dash 
molding upon the open side of the groove and pressed the molding 
down upon said open side, thereby illustrating that the said mold- 
ing would not readily enter the open side of said groove, and he ob- 
jected to said manipulation of the said exhibit as leading, and there- 
fore not proper redirect examination. 


Ans. I think it slhpped in the end. 
Q. 54. You are not then positive about this? 
Ans. I am not. 
| Q. 50. What is your best recollection on this ee 
130 Ans. I think it went in from the end, but am not positive. 
Q@. 56. Do you remember when John Richmond came first 
towork for your firm ? 
Ans. No, sir; I do not. 
Q. 57. You are not, then, sure of his having been at your place in 
73? 
Ans. I think Richmond worked in the factory before he was made 
: a foreman; I think he worked as a journeyman. 
Q. 58. Do you recollect when he was made forem: 
he was made foreman ? 
Ans. J do not. 


A ETT, «neti nem yxy 


oxactly when 


Recross-examination: 


X Q 59. About how long did the thin latferal wooden _— of the 
groove in the device like “Richmond exhibit” stand or wear before 
wearing wide enough to allow the molding to be laid fli sauce in the 
groove through the longitudinal opening of said groove ? 


(Objected to as assuming that there were thin latteral edges in the 
original Richmond sheath, of which the exhibit here present is but 
a rough representation.) 

13: Ans. I couldn’t say how long? 
X Q. 60. State, as nearly as you can, how long. 


(Same objection,and for the further reason for the degree of hard- 
ness or toughness of the wood is not taken into consideration.) 


Ans. I don’t know how long it would last. 


JOHN W. FISHER. 
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Henry StTaver, being by me first duly sworn, deposes and says, 
in answer to interrogatories by counsel for defendant, as follows: 


Ques. 1. State your name, age, residence, & occupation. 

Ans. My name is Henry Staver; age is 50; residence, 440 W. 
Liberty, Cincinnati, Ohio; carriage trimmer. 

Ques. 2. Where were you employed during the years of 1874 
and ’75? 

Ans. With Emerson, Fisher «& Co., carriage manufacturers,in Cin- 
cinnati. 

Ques. 5. Did you, while with Emerson & Fisher, in the year of 
1874, put any moldings on dashes; if so, what sort of moldings were 
they and how were they put on the dashes? 

Ans. Well, I put moldings on in 1874 and ’5 for Emerson, 

1582. Fisher & Co.—Peel & Elster’s molding from Spingfield, Ohio. 

Well, first place, if the leather was too heavy it split the point 

of the molding and slipped it on the dash from the end, using a 

mallet fora little while to drive it on. Well, it was a troublesome 

and tiresome job, and one day the foreman of the wood shop, John 

Richmond, says to me and another young min, “ Use this here,” giv- 

ing us a device something similar io the Richmond sheath. The 

machine Richmond gave us was a good deal better than the mallet 
we used to drive them on with. 

Quest. 4. Describe, as nearly as you can, how that machine Rich- 
mond gave vou was constructed. 

Ans. Well, it was a hard piece of wood about an inch and a quar- 
ter or an inch and an eighth wide, about 36 inches long, the groove 
about 30 inches in that piece of wood; the groove was similar to 
this molding (referring to dash molding); the handle was about six 
inches long; then we had a mallet to drive it on. 

Quest. 5. What was the groove for? 

Ans. To steady the molding and to get it on straight, so the 
stitches would not show. 

Quest. 6. Can you make a sketch showing the end of the 
133. wood and showing the location of the groove in it? 
Ans. I think I can. 


gay 


Witness makes the above sketch with pencil, which the examiner 
fills in with ink. 

Quest. 7. How was the molding applied to the groove in this 
stick which Mr. Richmond gave you when it was desired to use the 
same to put moldings on dashes? 

Ans. Well, in the first place, we would take the molding and slide 
it on the dash one, two, or three or four inches, just according to how 
the leather was; then we would take this machine (referring to Rich- 
mond sheath) and slide it right on the molding from the end until — 

S—oZS 
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the end of the groove of the machine. WhatTI have referenee to is, 
after the molding was in the groove we slide the molding and the 
machine right onto the dash in its right position; then we take the 
machine off, and if the molding is too long on the dash file it off and 
put two little screw- on each end, and it would be finished. 
134 Quest. 8. Was there anything in the groove in this machine 
which would act as a stop for the end of the molding in the 
groove to rest against; 1f so, what was there to act as a stop? 


(Objected to as leading.) 

Question withdrawn. New question. 

Ques. 8. How far into the stick did the groove extend from its 
end? : 

Ans. About thirty inches. 

Ques. 9. Was there anything at the end of this groove; if so, 
what? 

Ans. Well, there wasn’t anything there, only it was grooved out 
about 30 inches and the balance of the stick was plain; it wasn’t 
grooved out at all. 

Ques. 10. What, if anything, prevented the molding from slipping 
all the way through the stick from one end and out at the other? | 

Ans. The stick was about 36 inches long, grooved out about 30 
inches from one end, and then from the 30 inehes to the end of the 
stick there was no groove at all: as far as the groove went, it was 
cut off blunt as deep as the groove was, so as to keep the molding 

from slipping out at the end. | 
135 Ques. L1. Do you remember whether any metal deviee was 

used at the inner end of the groove for the end of the mold- 
ing to rest against? 

(Objected to as leading.) 


Ans. I do not. 

Quest. 12. When was it that Richmond gave you this device? 

Ans. I am pretty sure it was in the spring or summer of °74. 

(Juest. 18. What is your best recollection as to the time? 

Ans. I can't give no definite answer on that—not as regards the 
date. 

Quest. 14. Do you recollect how soon it was after Emerson and 
Fisher first got molding from Peel & Elster that this Richmond 
device was used ? 

Ans. Well, they got moldings in ‘74 from Peel & Elster and we 
slipped the molding on and used the mallet a little while; how 
long did we use that molding I don’t know; we put the molding on 
the other way about two or three or four montbs; how long | can’t 
say exactly. ji 

Quest. 15. So far as you are absolutely positive might it have 
been a couple of weeks after Emerson and Fisher first got moldings 

from Peel & Elster that you began to use the Richmond 
136 device for putting them on? 


(Objected to as leading.) 
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Ans. Well, I don’t know; I don’t believe 1t was any sooner than 
what I said awhile ago, because we had considerable trouble and 
spoiled a good many moldings before we got this machine. 

Ques. 16. What was the extent of the use of this Richmond ma- 
chine and how did it work? Before answering this question, how- 
ever, state whether you know when Emerson «& Fisher first got 
moldings of Peel & Elster. 

Ans. Well, early in ‘74; about February or March. It was used 
for putting on about 40 or fifty a week; sometimes more and some- 
times less; it was used for every dash—about three years, if not 
longer, it was used. It worked all right. 

Ques. 17. If you were told for a certainty that Emerson & Fisher 
got their first moldings of Peel & Elster on the 20th of May, 1874, 
would you then say that it was as much as three or four months 
after that before Richmond gave you his device as specified ? 

Ans. Well, 1 don’t know about 4 months, but I would say it would 

be about two months after they got the first moldings if they 
137 got the first the Z0th of May. 
Quest. 18. Was the use of this Richmond device in Emer- 
son & Fisher’s shop a seeret use? 

Ans. No, sir. 

Quest. 19. Are you testifying merely from your recollection as to 
the dates, or have you any data by which you ean fix the time when 
the Richmond device was first used ? 

Ans. It is my present recollection as regards this dash molding, 
because early in 1874, about January or February, there was a ear- 
riage built at Emerson, Fisher & Co.’s which Morrison, the silver- 
plater, made a patent dash rail on, one dash up there, and it didn’t 
work very well and they begin to use the Peel & Elster moldings 
right after that, and then we used a mallet a little while to put the 
molding on the dash; then we used the device here (referring to 
Richmond device or sheath). 


Cross-examination by Wa. Huppert Iisuer, counsel for com- 
plainant: 

X Q. 20. In whose employ are you now” 

Ans. Emerson & Fisher Carriage Company. 

X Q. 21. Have you been employed by Emerson and Fisher 
138 continuously since 1874? 

Ans. Well, it was Emerson, Fisher & Co. up to Jan. Ist, 
1882, and after the Ist of Jan., 1882, it was the Emerson & Fisher 
Carriage Company. 

X Q. 22. After you were first employed by Emerson, Fisher & Co., 
in 1874, did you work for said company continuously up to 1882, 
and have you since worked for the Emerson & Fisher Carriage Com- 
pany up to the present time? 

Ans. Yes, sir; worked there continually up to the present time. 

X Q. 23. Did the device which Richmond furnished you and 
which was similar to Exhibit “ Richmond Sheath” wear out, or what 
become of it? ! 

Ans. As regards to wearing out, 1 don’t know whether we ever 
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got any more made or not. I suppose it was thrown aside after they 
bought the dashes from the Peters Dash Co., Columbus, Ohio. It 
was lost sight of because we had no more use for it. Me and Valen- 
tine Fleckstein put them on together, or anybody that was in the 
wareroom there. 

X Q. 24. Was it your business to put the moldings onto the dashss 
and did you have a knowledge of what moldings were put onto 

dashes since the time when you first began to put them on? 
139 Ans. In regards to its being my duty, I was doing the trim- 

ming in the finishing department and Valentine Fleckstein — 
doing the hanging off in the blacksmith department, getting work 
ready to ship. If I would get done with my work first I would help 
him to put them on, or sometimes when we were in a hurry—he 
wasn’t ready to put the moldings on—I put it on myself so it 
would be ready to ship. As regards to knowledge, John Fisher told 
us how to put it on, and we have been doing it ever since; I think 
it was John Fisher. Yes, sir; Thad a knowledge of what kind of 
moldings were put onto dashes. 

X Q. 25. Do you mean that John Fisher showed you how to put 
the moldings onto dashes with machine like the ‘“ Richmond 
sheath,” or did Richmond himself show you how to use said ma- 
ehine ? 

Ans. Well, it wasn’t John Fisher that showed us how to put the 
molding on the dash with the Richmond device; I think it was 
John Richmond, being as he brought the machine down to us. 

X Q. —. In applying the molding to the dash by means of the 

device similar to Exhibit “Richmond Sheath” did you 
140 employ a mallet; and, if yea, did you use the mallet upon 
that end of the grooved stick which was not grooved? 

Ans. If we did use the mallet we used it on the end that wasn't 
grooved ; occasionally we used the mallet, and when we did use it 
we just shoved it on by hand, provided ihe leather was not too 
heavy. 

X Q. 27. Did that portion of the grooved stick which was at the 
end of groove and which acted as a stop against which the end of 
the molding rested wear, or was it sound and serviceable at the end 
of the three years when you ceased using it? 

Ans. To my best knowledge it was. It was all right, as well as I 
remember. I suppose it was sound, for we had no more use for it. 

X Q. 28. As J understand you,after Mr. Richmond furnished you 
with the device similar to “ Richmond sheath ” the said device was 
employed to put the molding on alj the dashes. and when the mold- 
ing went on hard a mallet was used in connection with the device. 
Am I correct in this understanding ? 

Ans. Yes, sir. . 

X Q. 29. How thick was the said device similar to the “ Rich- 

mond sheath ? ” 
141 Ans. It must have been about three-quarters of an inch, as 
well as I remember, from top to bottom. 

X Q. 30. If a metal device similar to that shown in Exhibit “ Rich- 
mond Sheath” bad been placed at the inner end of the groove in the 


THE ACTIVE MANUFACTURING CO. 61 


device which Richmond furnished you would you have remembered 
that fact ? 

Ans. Well, I don’t know whether I would or not. I never paid 
particular attention whether they made an improvement by adding 
that after or not. . 

XQ. 31. Was there any such metallic stop in the said device 
Richmond furnished you during the three years you were acquainted 
with him ? 

Ans. Well, I can’t say whether there was or not. 

X Q. 32. Give me the names of the workmen who at any time 
used said device similar to Exhibit “ Richmond Sheath ;” also of 
those workmen who were near to the place where said device was 
employed or who would know of the use of said device. 

Ans. William Fisher, living at Fairmount, was one; a man 
named Charles Bishop, I think, and I think another man working 

there was Albert Stevens, living on John St. somewhere, in 
142 Cincinnati, Ohio; Valentine Fecksteiner, on York Str., Cin- 

cinnati, and myself (Henry Staver). I lived,at the time, No. 
504 John Str., city. One or two more were working there; what 
there names was I don’t know. That's all I know of. 

X Q. 35. Do you mean to say that the above list mentioned in 
your last answer are all of the workmen who during the three years 
the said device similar to Exhibit “ Richmond Sheath ” was in use 
knew of or used said device? 

Ans. Well, I don’t know as I do. I know there has been more 
men at work up there. I would like to explain that there are men 
work- there off and on. Some work one week, two weeks, or so on: 
some work until they are discharged; and I don’t know—I suppose 
them fellows never paid any attention to that machine. ‘That's all 
I know of. 

X Q. 34. You have told us that Emerson, Fisher & Co. used 
dashes purchased from the Peters Dash Company. Now, will you 
tell us whether said firm of Emerson, Fisher & Co. have used dashes 
purchased from the Active Manufacturing Company? And, if yea, 
tell us about how many they have used with Peel & Elster mold- 
ings. 

145 Objected to as entirely irrelevant, and the witness is in- 
structed not to answer the question for the reason that there is 
another suit pending between these same parties in which the dash 
inquired about is the patent of controversy, and for the further reason 
that the employees of the witness on the stand have been both ex- 
amined in this cause and a full opportunity given to inquire into all 
relevant matters. Counsel believes and thinks that the information 
here sought is intended for use by the complainant herein either 
against Emerson & Fisher or against defendants herein in another 
cause, and he is led to this belief for the reason — the information 
sought has no relevancy whatever to the issue in this controversy. 

Counsel for complainant here informs the defendant, through his 
counsel, that the information here sought is not intended for use by 
the complainant herein, either against Emerson & Fisher or against 


rg 


6? GEORGE M. PETERS VS. 


the defendants herein, in another cause, and insists upon his right 
to have said question answered; and in case said question is not 
answered the complainant reserves the right to move that this depo- 
sition be struck from the records of this case. 

Counsel for defendant still refuses to permit the witness to answer 

until the complainant will either show the relevancy of his 
144 question or get an order of court. 

X Q. 35. During the three years you were employed in putting 
moldings on by means of the device furnished by Richmond how 
many moldings were put on the dashes? 

Ans. Well, I couldn’t tell how many were put on. 

X Q. 36. State as nearly as you can. 

Ans. Well, I don’t know as I could make any statement or come 
any way near it; say 5,000. 


HENRY STAVER. 


Adjourned till nine o’cluck Tuesday morning. 
CHARLES E. BROWN, 
Notary Public, Acting Sp. Ex. 
TurspAY Morninea, Nov. 7th, 1882. 
VALENTINE FLECKSTEINER, being first duly sworn, deposeth and 
says, in answer to interrogatories put to him by counsel for def’t, as 
follows: 


Quest. 1. What is your name, age, residence, and occupation ? 

Ans. Valentine Flecksteiner is my name. My age 1s 22; resi- 
dence, 307 W. Liberty St., Cincinnati, Ohio; am a carriage fin- 

isher. 
145 Quest. 2. Where and how were you employed during the 
years of 1874 and 1875? 

Ans. Employed in the wareroom of Emerson, Fisher & Co. as 
finisher. 

Quest. 3. Did you have anything to do with the putting of mold- 
ings like this Exhibit “ Dash Molding” on dashes in the shops of 
Emerson & Fisher in 1874? 

Ans. Yes, sir. 

Quest. 4. Had you at that time any tool or device for putting 
these moldings on dashes? 

Ans. Yes, sir. 

Quest. 5. Describe what that tool or device was and where you 
got it? | 

Ans. It was a long piece of wood, I guess about 87 to 40 inches 
long; about an inch and a quarter by inch; had a groove in about 
32 inches long; there was an end, I think about three inches, sol-d, 
to stop the rail from going through. 

Quest. 6. What was the groove for? 

Ans. Why, to put the molding in. 

Quest. 7. How was the molding put into this groove ? 
146 Ans. Put in right from the end and shoved right up to 
the solid part of the end to stop it, and then we drove it on 
afterwards. 
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Ques. 8. What do you mean when you say we drove it on after- 
wards, and what did you drive on? 

Ans. We drove the molding onto the dash. 

Ques. 9. How did this machine work ? 

Ans. Well, it worked first rate. 

(Juest. 10. State, as near as you can, when you first began to use 
this machine, if you recollect. 

Ans. In 1874, between the months of May and July, I think—the 
best I know. ' 

Quest. 11. Who made this machine, if you know ? 

Ans. Mr. Richmond—Mr. John Richmond; he was foreman of 
the wood department. 

Quest. 12. About how long was this machine used and what was 
the extent of its use? 

Ans. Well, it was used a good while, I guess; well, I couldn’t 
mention any time exactly—can’t recollect. 

Quest. 15. Do you recollect positively whether it was used as 
much as a year? 

Ans. It was used a year or more. 
147 Quest. 14. Was the use of this machine a secret use ? 
Ans. No, sir. 


Cross-examination by Ws. Hupseti FisHer, counsel for 
complainant. 


X Q. 15. For whom have you worked since 1874? 

Ans. -Emerson, Fisher & Co. 

X QQ. 16. Have you worked continuously for them since that 
time? 

Ans. All except about two weeks. |! worked for G. D. Haydock 
for about two weeks about two years ago. 

X Quest. 17. At the said factory of Emerson, Fisher & Co. dashes 
made by the Active Manufacturing Company were used, were they 
not; and, if yea, did you ever apply moldings to said dashes with 
the tool or device you got from Richmond ? 


(Objected as irrelevant and improper cross-examination.) 


Ans. They were used not at that time that I can recollect. I 
never applied moldings to the dashes of the Active Manufacturing 
Company with that tool; they used to get dashes—I don’t know 

where; they had no rails on then. I used to put them on. 
148 X Q. 18. In what year, to the best of your recollection, did 

the tool or device Richmond furnished you cease to be used 
in factory of Emerson, Fisher & Co.? 

Ans. 1874. - 

Counsel for def’t requests notary to explain the question, as wit- 
ness evidently don’t understand the question, which done wituess 
answer-, Guess about 1878. 


X QQ. 19. What makes you think it was about 1878 when the said 
factory ceased using said tool ; how do you fix the date? 
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Ans. Well, much as I can recollect, they bought the dashes with 
the rails and all on them; they had no need for the tool after buy- 
ing the dashes with the rail on them. 

X Q. 20. Then you are sure the said factory did not stop using 
the Richmond tool in ’77, are vou ? 

Ans. Well, as I said before, I said about 1878 they stopped it. I 
can't say any better; that’s the best I know. 

X Q. 21. About how many moldings were put on dashes at the 
said factory by said Richmond tool, first, during the year of 1874; 
second, during the year of 75, and during the year- of ’76,’77, & 75 

giving the number per year? 
149 Ans. Well, I couldn’t keep account of that; much as I 
know we put on right smart, but I could not tell you how 
many: can’t say. 

X Q. 22. About how many did you put on per week by means of 
that Richmond tool? ? 

Ans. I would say from seventy-five to one hundred, taking it all 
around. 

X Q. 28. Did this Richmond tool ever wear out? 

Ans. Well, it wore a little bit, but it didn’t hurt it any. 

X Q. 24. Where, in what places, did it wear? 

Ans. It wore at the end—the end where it was solid—against 
which the rail stopped, right at the groove; the rail cut the wood 
where it stopped. 

X Q. 25. Why was the groove in this Richmond tool thirty-two 
inches long? 

Ans. Because we used to have rails from 27 to 83 inches long. 

X Q. 26. Will you swear positively that this Richmond tool was 
thirty-seven inches long and had a groove thirty-two inches long? 
Ans. Much as I can recollect, just as I said before. 

150 X Q. 27. When vou say rails in your answer do you mean 
molding? 

Ans. Yes, sir. 

X Q. 28. Which length of molding did your factory use the largest 
number of? I refer to those mouldings that you put on by means of 
the Richmond tool, which you say were from 27 to 33 inches long. 


(Objected to as immaterial.) 


Ans. 27 & 28 were the lengths mostly used. 
X Q. 29. How many of the 27 and 28 inch moldings were put on, 
as compared with the thirty-two and thirty-three inch moldings? 


(Same objection as above.) 

Ans. Well, there wasn’t many thirty-two and thirty-three at all; 
we only used these thirty-two and thirty-three on extra jobs. 

X Q. 30. Then the 27 & 28 inch moldings were the ones you 
mainly used; is that correct? 

(Same objection.) 


Ans. I can make that a better answer than I did before; put in 
27, 28, 29, & 30; the 27’s & 28’s & 29’s were used the most. 
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X Q. 31. How do you fix the time when you first began to use 
the Richmond tool ? 

151 Ans. Much as I ean recollect, in 1874, between the month- 

of May and July. Why, I think it was about that time; I 

think the fire up there was about that time; I don’t know exactly. 

X 4.32. What fire? 

Ans. When the factory burned. 

X Q. 33. How does this fire enable you to remember about the 
time you first used the Richmond tool? 

Ans. Witness requests notary to ask him again the question about 
the fire; he believes he made a mistake about it; after explanation 
he says leave out the fire business altogether, as he don’t recollect 
whether it was before or after, but I think the fire was after we be- 
gan using the tool. 

X Q. : 34. If the fire don’t help vou to fix the date when you first 
used the Richmond tool, how are you enabled to fix said date? 

Ans. Because we was busy at that time,and I used to drive these 
moldings on with a hickory club; and they used to bend, and Mr. 
Emerson came along and seen these rails bending up, and he says 

that wouldn’t do; we would have to get some way to put 
152. those on without bending; so after while I got this stick 
from Richmond and I used it. 

X Q. 35. How do you fix the time when Mr. Emerson came along 
and saw theeiee moldings bending up as between the months of May 
and July, ‘74, rather than August or September, ’74? 

Ans. W ell, I didn’t say it was between July and May when Em- 
erson came along; I said he came along one day. 

X Q. 36. How do you tix the time when you first began to use 
the Richmond tool as between the months of May and July, 1874, 
rather than in the month- of August and September, 1874? 

Ans. Because we were busy at that time, and this here stick that 
we had wouldn't do. 

Counsel for def’t asks witness what stick he refers to, and witness 
answers, hickory club, and not the Richmend tool; after that we 
got this here Richmond stick; I mean by after that, after we found 
the hickory stick wouldn’t do. 

X Q. 37. Were your said factory busy during August or Septem- 
ber, 1874? 


155 Counsel for def’t asks counsel for complainant to refer par- 
ticularly to some department of said factory, as the inquiry 
hitherto has been directed only to the putting on of moldings, and 
not as to the whole business of building carriages by the factory of 
Emerson, Fisher & Co. 
(Question withdrawn.) 
X Q. 37. In your previous answer, when you say we were busy at 


that time, to whom do you refer? 
Ans. Why, the firm. I was busy of course, but I meant the firm. 


X Q. 38. First, cross-question 37 again asked. 
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Ans. They were not as busy then as in July, as much as I can 
recollect. 

X Q. 39. What makes you recollect that they were more busy in 
July than in August or September ? 

Ans. Because I had to do r:ore work at that time. 

X Q. 40. Will you swear positively, now that eight years have 
passed, that you were more busy in july, 1874, than in August or 
September of that year’ 

Objected to as improper, argumentative, and as an attempt to In- 
intimidate the witness. 

154 Ans. Well, the reason I said this, as much as I ean recol- 
lect, we ship buggies now; it is our bussiest time in the vear 
I wouldn’t swear positively. 

X. Q. 41. Who worked with you at the time you put moldings 
onto dashes by means of the Richmond tool ? 

Ans. As much as I can recollect, Mr. Henry Staver and a young 
man I think whose name was Dyer or Dwyer or Dryer, and Wm. 
Fisher, John Fisher. That’s a!] I ean recollect now. John Fisher 
and Henry Staver were the men that helped me most. I couldn’t 
say as to Wm. Fisher , for he was not there more than half the time. 
John W. Fisher was a member of the firm. His full name is W. 
Fisher; spoken of above as John I[isher. 

X Q. 42. Did all of the men mentioned in vour last answer, at 
one time or another, help you in using said Richmond tool ? 

Ans. I said yes; he Iped me whenever I needed them or whenever 
I asked them. 

X Q. 45. Give me, if you can, the first name of said Dreier (written 
before Dryer), where he lives, and about when he quit working for 

Emerson, Fisher & Co; also tell me in what department 
155 ~—sof:~'the factory he worked while in the employ of Emerson, 
Fisher & Co.° 

Ans. Andy was his first name. I don’t know where he lives now ; 
at that time he lived at Maloney’s, a private boarding house, the 
corner of Melanchton and John streets, Cincinnati. I don’t know 
when he quit working for Emerson, Fisher & Co. He worked in 
the wareroom. I would not cali him a finisher, though he was 
handy at blacksmithing. 

».4 Q. 44. During your employment by Emerson, Fisher & Co., do 
you recollect of any other machine or tool being used in their 
factory for putting moldings on dashes, besides the Richmond tool? 

(Objected to as irrelevant, improper cross-examination, and only 
to consume time.) 

Ans. Yes, sir. 

X Q. 45. About when was it used; how extensively was it used ; 
whose machine was it; who made it; where did it come from and 
what became of it? , 

(Same objection as above.) 


Ans. I can’t recollect when it was used: well, it was used every 
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once and awhile. I could not say whose machine it was. I 
156 have Ireard lately whose machine it was. I don’t know who 
made it. I don’t know where it came from; well, I don’t 
know where it went to. 
X Q. 46. Whose machine have you heard it was and who do you 
understand has that machine now ? 


(Objected to as calling for hearsay, together with the former objec- 
tion.) 


Ans. It is got from the man that makes rails—Peel & Elster; the 
Active Dash Company have it, I understand. 

X Q. 47. In what manner did you use said machine; did you use 
it as you used the Richmond tool ? 

Ans. No, sir; we did not use it as the Richmond tool; why, we 
bolted it down to a bench, fastened the dash in it. I placed the 
molding in the groove of the stick of the machine. I placed the 
molding on top of the dash; there was a long strap about two 
inches wide with a ring on it. J placed this ring into a hook that 
was on the stick, and there was a crank on the end of the machine 
and I drawed the molding right on to the dash. 

X QQ. 48. Of what material was the stick in this machine ? 

Ans. It was made of wood. 


VALENTINE FLECKSTEINER. 


157 Defendant’s counsel here gives notice that he rests and no- 
tifies complainant’s counsel that he wants this case tried next 
February. 
Adjourned. 
CHARLES E. BROWN, 
Notary Public, Acting Special Examiner. 


Unirep Srares or AMERICA, ) .. 
Southern District of Ohio, jf - ” 


[,Charles E. Brown,a notary public in and for the county of Hamil- 
ton, Ohio, do hereby certify that the foregoing de ‘positions of Jolin 
T. Richmond, Lowe Emerson, John W. Bi isher, Henry Staver, and 
Valentine Flecksteiner was, when taken, then and there reduced to 
writing by me in the presence of said deponents and by them sub- 
scribed in my presence after having been so reduced in writing. 

And I further certify that for tuking said deposition a fee of $35.00 
has been paid to me by the defend: a and that the same is reason- 
able and just for the services performed. 

I further certify that the sum of $7.50 was paid by the defendants 
to said witnesses as fees for their attendance herein. 


EXHuIBIT. 
Chas. E. Brown, city: 


158 In reply to yours of 16th will say that there were 12 pieces 
in the package—that is, 12 rails. 


Yours truly, J. W. FISHER. 
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Circuit Court of the United States, Southern District of Ohio. In 
Equity. 


GEORGE M. PETERS 
vs. 3206. 
THe ActTIvE M’r’G Co. 


It is hereby stipulated by and between the above-named parties 
that the within answer is the answer of John W. Fisher to cross-in- 
terrogatory No. 44 of his deposition, taken on behalf of respondent 
in the above case on Novy. 6th, 1882, and the answer hereto attached 
shall be attached to said deposition and is hereby made a part 
thereof. 

Cincinnati, O., Dec. 2nd, 1882. 

WM. HUBBELL FISHER, 
For Complainant. 


STEM & PECK, For Respondent. 


I further certify that I have retained and sealed up the said depo- 
sitions to be delivered to the clerk of the said court. 
159 I further certify that Lam not of counsel or attorney for 
either of the parties to said suit nor interested in the result of 
said suit. 
Given under my hand and official seal, at Cincinnati, in said 
southern district of Ohio, this the 8th day of November, A. D. 1882. 
[SEAL. | CHARLES FE. BROWN, 
Notary Public, Ham. Co., Ohio. 


160 And afterwards, to wit, on the 27th day of December, A. D. 

1882, came the complainant and filed in the eclerk’s office of 
the court aforesaid the depositions of William Knopp and others in 
this cause, which said depositions are in the words and figures fol- 
lowing, to wit: 


Circuit Court of the United States, Southern District of Ohio. In 


Equity. 
GEORGE M. PETERS ) 

VS. 3206. 
AcTIVE M’r’G Co. ( 


The respondent will take notice that the complainant will examine 
witnesses In the above-named cause under the 67th rule in equity, 
as amended, before Charles W. Loomis, Esq., notary public and 
acting special examiner, at the Bennet Hotel, in Binghamton, in the 
county of Broome and State of New York, on Saturday, the 25d day 
of December, 1882, beginning at 9 o'clock a. m. of said day,and con- 
tinuing said examination from day to-day until completed. 

Cincinnati, O., Dee. 20th, 1882. 3 
WM. HUBBELL FISHER, 

Of Counsel for Compl. 
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teceived copy Dec. 20, 4 p. m., but object to notice as insufficient 
COpy p J 
in point of time. 
STEM & PECK, 
Counsel for Def’ts. 


161 Deposition of Wm. Knopp et al. 
United States Circuit Court, Southern District of Ohio. In Equity. 


GEORGE M. Petrers 
vs. 3206. 
Tue Active M’r’a Co. 


Depositions taken on behalf of the complainant under the 67th 
rule in equity, as amended, pursuant to the annexed notice, before 
Charles W. Loomis,a notary public in and for the county of Broome, 
in the State of New York, by consent of parties acting special 
examiner. 

Present: J. W. Firestone, Esq., solicitor for complainant. 
No one appearing for def’t. 


WittrAmM KNopp, a witness produced on behalf of the complain- 
ant, being first duly sworn to testify to the truth, the whole truth, 
and nothing but the truth, deposes and says in answer to interroga- 
tories propounded by J. W. Firestone, Esq., solicitor for complain- 
ant: | 


Ques. 1. State your name, age, residence, & occupation. 

Ans. My name is William Knopp; age is 57; residence is the 
city of Binghamton; occupation Is a machinist. 

Ques. 2. Where was you employed and how in Sept., 
162 1872, and how long were you so employed ? 

Ans. I was employed in the comb factory of Noyes Bros. & 
Co. at Binghamton, and was so employed from 1865 to 1869. 

Ques. 3. Was J. P. Noyes a member of that firm at that time? - 

Ans. He was. 

Ques. 4. While in the employ of Noyes Bros. & Co. was you 
familiar with the kind of machinery manufactured by them for use 
in their comb manufactory ? 

Ans. I was. 

Ques. 5. In September, 1867, or at any other time, did you make 
machinery for putting metallic backs on combs ? 

Ans. I did. 

Ques. 6. Without going into detail as to the kind you did make, 
I will ask you whether, in Sept., 1867, you made or help- make a 
machine for putting moldings on the backs of combs, where the 
molding is held in a grooye which fits it closely and the same 

groove has an extension enough smaller to fit the comb 
163 closely, and in this extension there slides a “ follower” which 
is fitted to abut against the end of thecomb. At the extreme 
opposite end of the groove there is a slot across the groove contain- 
ing a key or stop to prevent the molding from sliding through the 
groove. The follower is attached to a suitable slide or lever, so that 
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when a molding is laid in the larger part of the groove and the 
comb in the smaller part the comb is prevented from bending by 
the walls of the groove, and can be forced tightly into the molding 
by the action of the follower and of the connecting parts ? 

Ans. I do not remember that I made anything of that kind. 

Ques. 7. Did you at any other time make such a machine? 

Ans. I don’t remember that I did. : 

Ques. 8. Please examine the comb I now hand you and state 
whether Noyes Bros. & Co. at that time when you wor-ked for them 
and since manufacture a comb with metallic back similar to this 
“one; &, if so, state how said metallic back was put on the comb. 


(Comb marked Exhibit A shown witness and offered in evidence 
by solicitor for compl’ts.—C. W. L., Ix.) 
164 Ans. They manufactured acombin general appearance sim- 

ilar. Themetallic back was putonand fastened to thecomb by 

compression. The back was compressed in a vice to make it fit ina 
groove in the comb tightly. The molding was placed on the comb 
by hand and then put in a vice and the molding pressed up tightly 
against the coinb. 

Ques. 9. Do you remember working on or making machinery for 
compressing the molding on the comb as above described ” 

Ans. I do. 

Ques. 10. Is the mode above described the only way Noves Bros. & 
Co. put metallic moldings on that kind of a comb ? 

Ans. It is. 

Ques. 11. You was familiar at that time with the mode employed 
by them for putting moldings on combs, was you ? 


Ans. I was. 
WM. KNAPP. 


Sworn to and subscribed before me this 25rd day of Dec., 1882. 
CHARLES W. LOOMIS, 
Notary Pudlic. 


165 PETER NEWMAN, a witness produced on behalf of the com- 
plainant, being first duly sworn to testify to the truth, the 

whole truth, and nothing but the truth, deposes and says, in answer 
to questions propounded by J. W. Firestone, Esq., solicitor for com- 
plainant: 

Ques. 1. State your name, age, residence, & occupation. 

Ans. My name is Peter Newman; my age is 41 years; my resi- 
dence is Binghamton, N. Y., and my occupation is comb-making. 

Ques. 2. Where are you now employed and how long have you 
been so employed ? 

Ans. 1 am employed in the comb manufactory of J. P. Noyes & 
Co. and have been so employed since 1862. 

Ques. 3. Do Noyes & Co. manufacture combs with metallie backs? 

Ans. Yes, sir. 

Ques. 4. Are you familiar with the kind of machinery used by 
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Noyes & Co. during the entire time of your employment for putting 
moldings on the b: acks of combs ? 
Ans. Tam. 
Ques. o. Please examine the comb I now hand you and 
166 state by whom it was made. : 


Comb marked “ Exhibit M” shown witnessand offered in evidence 
by solicitor for complainant—C. W. L., Ex. 


Ans. J. P. Noyes & Co. 

Ques. 6. Do you know the kind of machinery used to put the 
metallic backs on combs? And, if so, please describe the process. 

Ans. Ido. The comb is first grooved and the metallic back is 
shoved on by hand, then the comb and back is put in a die and the 
metallic back is pressed into the groove of the comb by the die. 
The metallic back is atterwards closed up at the ends. 

(QJues. 7. During what period of time has this process been em- 
ployed by Noves & Co.? 

Ans. Ever since they have made combs in Binghamton. 

Ques. 8. Since they have been in Binghamton is the process you 
have deseribed the only one they have used for putting such me- 
tallic backs on combs? 

Ans. It is. | 
Ques. 9. Do Noyes & Co. manufacture a comb similar to 
167 ~~ the one I now hand you, marked “ Exhibit N;” and, if so, 

how do they put the metallic backs on such combs ? 

Ans. They do manufacture a comb similar in general appearance 
to the one shown me. They put metallic backs on them by the 
same process I have described. 


PETER NEWMAN. 


Sworn to and subseribed before me this 25rd day of Dec., 1882 
CHARLES W. LOOMIS, 
Notary Public. 


JOHN CoyLe, a witness produced on behalf of the complainant, 
being first duly sworn to testify to the truth, the whole truth, arid 
nothing but the truth , deposes and says in answer to interrogatories 
propounded by J. W. F IRESTONE, Esq., solicitor for complainant: 


Ques. 1. State your name, age, residence, & occupation. 
Ans. My name is John Coy le : ny age is 39 years; my residence 
is the city of Binghamton ; my occupation is comb-making. 
Ques. 2. Where are you now employed, and how long have you 
been so employed ? 
Ans. [am employed in the comb factory of J. P. Noyes & Co.; 
have been in their employ for 14 or 15 years. 
168 (Ques. 3. Do you know the process and the kind of ma- 
chinery used by J. P. Noyes & Co. during the time of your 
employment for putting moldings on the backs ‘of combs‘ 
Ans. I do. 
(ues. 4. Please examine the comb I now hand you, marked “ ‘ Ex- 
hibit M,” and state by whom made. 
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Ans. The comb shown me is made by J. P. Noyes & Co. 

Q. 5. State, if you know, how the metallic molding or back is put 
on the combs by J. P. Noyes & Co. 

Ans. The horn sawed and grooved properly to fit the metallic case 
loose, then the back is put on by hand, then the comb and back is 
placed in a squeezing machine that tightens the back on, and the 
ends are closed over. 

Ques. 6. During what period of time have Noyes & Co. used this 
process for applying such metallic backs to combs? 

A. As long as I remember. 

Ques. 7. Do you know of their having applied such metallic backs 
to combs in any other way ? 

Ans. They have not on dressing combs. 
169 Ques. 8. Do Noyes & Co. manufacture a comb similar to 
the one marked Exhibit N and which I now show you; and, 
if so, how is the back put on? 
Ans. They do make a similar comb, and they apply the backs in 


the same way. 
JOHN COYLE. 


Sworn and subseribed before me this 25rd day of Dec., 1882. 
CHARLES W. LOOMIS, 
| Notary Public. 


ANDREW McAvtey, a witness produced on behalf of the com- 
plainant, being first duly sworn to testify to the truth, the whole 
truth, and nothing but the truth, deposes and says in answer to In- 
terrogatories propounded by J. W. Firestone, Esq., solicitor for 
complainants: 

Ques. 1. State your name, age, residence, & occupation. 

Ans. My name is Andrew McAuley. My age is 49 years, and re- 
side in Binghamton. My occupation is comb-making. 

Ques. 2. Where are you now employed, and how long have you 
been so employed ? 

Ans. I am employed by J. T. Noyes & Co.,and have been in their 

employ about 30 years. 
170 Ques. 3. Do you know the process and the kind of ma- 
chinery used by Noyes & Co. during the time of your employ- 
ment for putting metallic moldings or backs on combs? 

Ans. I do. 

Ques. 4. Please examine the comb I now band you, marked “ Ex- 
hibit M,” and state by whom it was made. 

Ans. It was made by J. P. Noyes & Co. 

Ques. 5. State, if you know, how the metallic moldings or backs 
are put on the combs by J. P. Noyes & Co. 

Ans. The combs are first grooved; then the metallic backs are put 
on by hand; then they are put in a squeezing machine, and the backs 
tightened to the combs. 

Ques. 6. Do Noyes & Co. manufacture a comb similar to the one I 
now sbow you, marked “ Exhibit N;” and, if so, how is the back 
put on? 
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Ans. They do manufacture a comb similar in general appearance, 
and the backs are put on in the way I have described. 
A. McAULEY. 


Sworn to & subscribed before me this 23rd day of December, 1882. 
CHARLES W. LOOMIS, 
Notary Public. 


171] This examination was taken at the place mentioned in the 
annexed notice of examination and reduced to writing and 

by the several witnesses subscribed and sworn to this twenty-third 
day of December, 1882, before me 

CHARLES W. LOOMIS, 
Notary Public in and for Broome County, N. Y., 
and Acting Special Kxaminer Mentioned in the 
Annexed Notice of Examination. 


Witness fees, paid, $4.00. 
Kxaminer’s fees, paid, $5.00. 


172 And afterwards, to wit, on the 12th day of January, A. D. 

1885, came the complainant and filed in the clerk’s office of 
the court aforesaid the depositions of James W. McCurley and others 
in this cause, which depositions are in the words and figures follow- 
ing, to wit: 


Cireuit Court of the United States for the Southern Distriet of Ohio. 
In Equity. 


GEORGE M. Peters 
US. > 3206. 
Tue Active Manuracturina Co. } 


The respondent will take notice that the complainant will exam- 
ine witnesses in the above-named cause, under the 67th rule, in 
equity, as amended, before Herman Merrell, Esq., notary public and 
agreed acting special examiner, at the office of Wm. Hubbell Fisher, 
No-. 12 & 13 Wiggins’ block, Cincinnati, Ohio, on Friday, the fifth 
day of January, 18385, beginning said examination at 10 o'clock a. 
m. of said day and continuing from day to day until completed. 

Cincinnati, O., Jan’y 2d, 18853. 

WM. HUBBELL FISHER, 

Sol’rs for Complainant. 


173 Service of a copy of the above is hereby acknowledged this 
2nd day of Jan., 1885. 


~ 


STEM & PECK, 
Sol’rs for Def'ts. 
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Depositions of James W. MeCurley et al. 


Cireuit Court of the United States for the Southern District of Ohio. 
In Equity. 


GEORGE M. PETERS 
ne . 3206. 
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Examination of witnesses on behalf of the complainant under the 
67th rule, in equity, as amended, pursvant to the annexed notice. 
Present: Wm. Hubbell Fisher, Esq., for the complainant, and C. 
M. Peck, Esq., for the respondent. 
By request of parties it is ordered that the depositions be taken by 
question and answer. 


JAMES W. McCurtey, a witness produced on behalf of the eom- 
plainant, being first duly sworn, deposeth and saith, in answer to 
interrogatories propounded to him by Wa. Husperr Fisner, Esq., 
of counsel for the complainant, as follows: 


Ques. 1. State your name, age, residence, and occupation. 

Ans. My name is James W. McCurley; age, 36 years; resi- 

174 = dence, 105 Livingston street, Cincinnati; occupation, carriage 

trimmer; I have also been engaged in the manufacture of 
carriage dashes. 

Ques. 2. What were you doing in 1875, and where were you ? 
Ans. I was working at my trade, carriage trimmer, with Emerson 
& Fisher, in Cincinnati. 

Ques. 8. When did you begin to work with Emerson & Fisher, and 
when did you leave their employ ? 

Ans. I commenced to work either in the latter part of August or 
beginning of September, 1574, and left in the beginning of May, 
1875. 

Ques. 4. How continuously did you work for them during that 
time? 

Ans. I believe I only lost a half a dav during all that time. 

Ques. 5. During the time you were at Emerson & Fisher’s at what 
branch of the business did you work ? 

Ans. Trimming. 

Ques. 6. State whether or not Emerson & Fisher, while you worked 
for them, made leather-covered dashes; &, if yea, in what department 
were such dashes made? 

Ans. At that time they made ali the dashes used by them and 

they were made in the trimming department. 
1795 ~Q. 7. In what style or mode were the top edges or top por- 
tions of the dashes usually constructed during the time you 
were at Emerson & Fisher’s? 

Ans. They were generally trimmed off and blacked. Along in 

1875 there were a few moldings used. 
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Ques. 8. Tell us how the moldings were put onto the top edge of 
the pier toe and in what room or department were the moldings put 
onto the dashes ? 

Ans. They were driven on with a hammer and sometimes by the 
use of a mallet or club. They were Si on in the wareroom or fin- 
ishing room. 

Ques. 9. Give us ene of the reasons why the moldings were put 
on in the finishing department ? 

Ans. Because they had to bolt the dash on the body so as to hold 
it firmly to admit of the driving on of the molding. 

Ques. 10. State how difficult it was to drive on ‘the moldings; in 
ther words, whether or not it required much driving. 

“ns. It was a very difficult matter to drive those moldings on, as 
they generally went on so tight as to either batter up the molding 

at the end by driving against or by bending the molding so 
176 as to make it useless after having succeeded in getting it part 

way on.- In many cases it was so y bent that it had to be taken 
off entirely and thrown away as destroyed and useless. 

Ques. 11. In vour answer to question 7 you have mentioned that 
a few moldings were used at Emerson & Fisher’s while vou were 
there. State whether or not you put any of those moldings onto 
dashes. 

Ans. Yes, sir. I have been called upon to put a few of them on 
at times, as it was considered quite a trick or feat to get them on 
suecessfully. The opportunity was open to any one who would 
either volunteer or be requested to try their hand to get them on 
successfully. 

Ques. 12. Examine Defendant’s Exhibit “ Richmond Sheath” and 
state whether or not you ever saw such a device or one anything 
like it, either of soft wood, as is this exhibit, or of hard wood 
other material, used at Emerson & Fisher’s in putting moldings 
onto dashes while you were in their employ. 

Ans. I never say that nor anything like that in use at Emerson 
and Fisher’s ae of any material. 

Ques. 13. If a device such as Defendant’s Exhibit “ Rich- 

177 mond Sheath ” or anything at all like it, either of soft or 
hard wood or other material, had been used at Emerson & 
Fisher’s during all of the time you worked for them, or had been in 
general use by others anywhere in the factory of Emerson & Fisher 
where such a device would be used or likely to be used during a 
portion of the time you worked there, would you have known of 


such use? 
(Objected to as incompetent.) 
Ans. I certainly would have known of the use of such a sheath 


had there been anything of the kind in use there. 
Ques. 14. And under the circumstances mentioned in the last 
question would you have known of the device itself as well as of 


its use? 


(Objected to as incompetent.) 
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Ans. Yes, sir; as it would have been considered something new, 
and every one there would have known of it just as well as if it had 
been used. 

Ques. 15. What were your opportunities while at Emerson & 
Fisher’s for knowing of the existence of a device such as Defendant’s 
Exhibit “ Richmond Sheath” or one at all lke it of any material 

if such had been in use or exposed to view in the factory ? 
178 Ans. Well, had there been anything of that kind in use it 

would have come under my direct observation, as it would 
have been used in my department or my branch of the work. Had 
it been used at all it would have most likely been used in the finish- 
ing room, where I was in and out every day or several times a day, 
and it would have been considered a new invention, and at that time 
I paid particular attention to any new discovery of facilitating work. 
At that time there was very little done in the way of systemitizing 
work, and anything new being discovered was very notic/able to me, 
as I took great pride in making every advance in mechanism per- 
sonally. 

Ques. 16. In how many rooms was the trimming and finishing 
business carried on at Emerson & Fisher’s while you were with them, 
and about how large were these rooms? 

Ans. There were two rooms, the trimming room proper, where all 
the trimming was done, and the wareroom, where the work was 
hung off and finished. The finishing room is where the work is 

finally put together. I suppose the trimming room was from 
179 75 to 100 feet long and 20 to 25 feet in width and the ware- 
room about the same size, or possibly larger. 

Ques. 17. Please tell us why it was that you were in and out of 
the finishing room every day or several times a day? 

Ans. Because I had to go through the wareroom and finishing 
room to get to the trimming room to work; also I often had some 
little work to do in the wareroom on work that I had trimmed. 

Ques. 18. State whether or not you ever saw a sheath or device 
having a groove to receive and support the molding while the mold- 
ing was being put upon the dash; and, if you did, state when and 
where you first saw such, and was it of metal or of wood. 


(Objected to as leading.) 
Question withdrawn. 


Ques. 19. State whether or not you ever saw a device or sheath 
having a groove to receive and support the molding while the mold- 
ing was being put upon the dash; and, if you did, state when and 
where you first saw such, and of what material was it made. 

Ans. I saw a metal sheath in use by the Columbus Buggy 

180 Company in May, 1875. This sheath was made of wrought 

iron, two bars riveted together, with a groove on the under 

side, to receive the dash molding. It had a metallic changeable or 

adjustible stop at one end, so as to adjust it to any length of mold- 

ing to be used, with an iron hook at the opposite end to attach at 
belt, with power to force the molding on the dash. 
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Ques. 20. Whose invention did you understand the device de- 
scribed in your last answer to be? 


(This and the last preceding question objected to as incompetent 
and not in rebuttal.) 

Ans. The invention of George M. Peters. 

Ques. 21. How successfully did the device referred to in your an- 
swer to question 19 operate? 

(Same objection.) 

Ans. It worked very successfully, always getting the moldings on 
much tighter and firmer than they could be put on in any other 
manner, never damaging either dash or molding. 

Ques. 22. Did you, after you saw such device at Columbus, ever 

put moldings onto dashes with a sheath or device similar to 
Sls that: you saw in said buggy Co.’s shop at Columbus; if yea, 

did you put on many or few moldings with it,and where did 
you use it? . 


(Same objection.) 


Ans. Yes, sir; I had a sheath made in the fall of 1876 to my 
order, while in the employ of T. T. Haydock, similar to the one I 
saw in use by the Columbus Buggy Co. in 1875; I used it to a econ- 
siderable extent in Mr. Haydock’s factory ; I really put all the mold- 
ings on the dashes that were used with it; from 50 to 75 a week 
was about what we used at that time. 

Ques. 23. About when were you engaged in the business of man- 
ufacturing carriage dashes, and where ? 

(Objected to as irrelevant.) 


Ans. I believe it was in 1878 I was engaged in the manufacture 
of dashes; I was at two different places; at 455 John street and at 
414 John street, Cincinnati. 

Ques. 24. From your knowledge of putting moldings onto dashes 
how long, in your opinion, would a device like Defendant’s Exhibit 
Richmond Sheath of hard wood, where the exhibit is of soft wood, 
stand in ordinary use in putting moldings onto dashes? 


182 (Same objection.) 


Ans. It might last to puton a half a dozen moldings; it would de- 
pend entirely on how tight they went on; [think that [have put mold- 
ings on dashes myself that drove on so hard that it would break that 
stick by the time you got on one molding, and [ have not — thought 
worth while to make a wooden stick for that purpose; I would have 
used it myself while manufacturing dashes, but knowing that it 
would not stand the usage I got along without — nor would [ have 
recommended others to make them of metal. 

Ques. 25. State how the length of the groove in the sheath that you 
used and saw compared with the length of the moldings applied to 
dashes by means of said sheath. 


(Same objection.) 
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Ans. The sheath was long enough to take in the average length 
of molding and to adjust it to the different lengths of molding, so as 
to have the end of the molding to project an inch and a half to two 
inches out of the sheath, so as to see how to guide the molding while 
drawing on. There was an adjustable metallic stop at one end of 

the sheath. | 
185 Ques. 26. Judging from your experience, how long would 
the metal stop shown in Defendant’s Exhibit Richmond 
Sheath remain in position in said sheath should the latter bein use 
and the sheath be made of hard wood instead of soft? _ 


(Same objection.) 


Ans. It is my candid opinion that if the first molding attempted 
to be put on with that sheath were to go on as tight as the average 
molding and by driving it en with a hammer or mallet that the 
concussion of the molding against the metal stop would batter even 
the hardest piece of wood so as to make the stop so loose that it 
would drop out and not remain in position, the sheath being turned 
with the groove and the stop down. My experience with the me-, 
tallic sheath causes me more particularly to remember the strain 
brought upon the stop, as I have had an iron pin fitted in the groove 
and rivetted and have foreed that out by a gradual pressure, which 
would not be as liable to tear out the stop as by driving on with the 
hammer or mallet. I found the only method to keep from tearing 

out this stop was to put in an undercut or dowel-shaped pin 
184 across the groove, the same as I saw used in the G. M. Peters 
sheath. 

Ques. 27. Please explain what you mean by “ gradual pressure” 
and the means whereby the pressure was exerted ; also state in what 
shop it was that you had a pin rivetfed in the groove of the sheath ; 
also tell us how the dowel-shaped pin was put into the sheath across 
the groove; also tell us which side of the sheath is uppermost when 
the sheath is used in applying moldings to dashes. 


(Same objection.) 


Ans. The pressure was obtained by having a pulley fixed on the 
end of the clamp or vise which held the dash in position, this pul- 
ley having a crank attached and a two-inch heavy leather belt at- 
tached to the pulley, the other end attached to the hook on the 
sheath. By this means the molding was drawn onto the dash. I 
had the pin rivetéed in the sheath that I had made and used at T. 
T’.. Haydock’s factory. While I had that pin rivetéed in the end of 
the sheath asa stop I had different lengths of round iron pins to 
drop in the sheath toadjust for the different lengths of moldings. In 

regard to the dowel-shaped pin there were slots cut across the 
185 grooved sheath at intervals of an inch apart, so as to adjust 

this dowel-shaped pin to the length of molding to be used. 
The planed or smooth side is uppermost in using the sheath, the 
groove being downward. 3 

Ques. 28. Please explain more fully the shape of what you call 
the dowel-shaped pin. 
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(Same objection.) 
—. I will have to make you a drawing—a rude one it will be—to 
show what I mean. 


b b b a 
oe i 
, ———— Tz 
iz 7 
a represents the groove in sheath; . 


b, the slot across the grooved sheath; and 
c, the dowel-shaped pin, as I called it, or, properly, the 
dove-tailed shaped pin. 


Ques. 29. State whether you have had any experience in the use 
of sheaths similar to the one you saw in Columbus, in addition to 
that you have already mentioned ; and, if yea, mention where the 
said sheath or sheaths were used. 


(Same objection.) 


Ans. Yes, sir; I used a sheath similar to that while in the employ 
of the Active Dash Co. 
186 Ques. 30. State, if vou know, who made said sheath and 
when and how it came to be made. 


(Same objection, and for the further reason that it is not in re- 
buttal.) 

Ans. The Active Dash Co. had it made by a machinist, and it was 
made according to my instructions and similar to the one I saw in 
use in Columbus. The time was, I believe, along in 1878; I ain’t 
so positive about the time, but [ believe it was in 1878 that they 
went into the dash business; if it was in 1878 it was in the spring 
of the year. 

Quest. 31. How long and how continuously did you continue to 
use the sheath mentioned in your two preceding answers, and how 
successfully ? 

(Same objection.) 


Ans. I used it during the time that I was employed by the Active 
Dash Co. I don’t know just how long I was there, but I left in the 
latter part of June or first of July; I was there three months or a 
little over. I had it in constant use all the time I was there, and 
it worked very successfully ; in fact, we could not have gotten along 
without it to any advantage. 

Ques. 32. When the sheath similar to the one at Columbus 

187 was made according to your order for Haydock who were 

among the first who saw it, and who, if anybody, assisted you 

in the construction of the sheath or the apparatus, if any, to be 

used in connection with said sheath in applying moldings to dashes? 
Also state, if you know, how they regarded it. 
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(Same objection.) 


Ans. Among the first who saw the sheath after being made were 
Mr. Haydock and the men in the office and the trimmers under 
my charge in the trimming room; also Mr. Richmond, foreman of 
the wood department, he having made the clamp, with pulley attach- 
ment, for drawing on the molding. It was regarded by all who 
saw it as a very accurate and new method, to all of them, for put- 
ting on molding. There were none of them there that had ever 
seen anything like it, and all other mechanics from other factories 
visiting there considered it something indispensible and very useful 
and a new device to all of them. Mr. Richmond made the clamp 
and pulley attachment for drawing on the molding according to my 
directions, he knowing nothing of this, it being a new device to him, 

as well as to all the rest who saw it. 
188 Ques. 35. Please give Mr. Richmond’s first name or initials 
and state, if you recollect, the substance of what, if anything, 
he said when he first saw or got the description of the sheath re- 
ferred to in your last answer. 
(Same objection.) 


Ans. J.T. Richmond. I being intimately acquainted with Mr. 
Richmond, we constantly coincided with each other in the work con- 
nected with the factory. I could not recall the words expressed by 
him, but know that he was delighted and expressed himself so; 
that I know that it was entirely new to him. 

Ques. 34. State, if you know, whether since 1878 and before the 
bringing of this suit, January ord, 1882, said Richmond knew of 
the complainant, George M. Peters, of Columbus: and, if yea, state, 
if you know, what has been Mr. Richmond’s feeling towards said 
Peters,and what,if anything, he said concerning Mr. Peters and the 
reason for the feelings which he entertained towards said Peters. 


(Same objection and, further, as incompetent.) 


Ans. He knew of Mr. G. M. Peters, of Columbus, during that 

time. Mr. Richmond’s feelings towards G. M. Peters have been 

of an unfriendly nature. He has frequently expressed him- 

189 self with unpleasant ephithets towards Mr. Peters. The reason 

of his feeling towards Mr. Peters was in coming in contact 

with Mr. Peters in regard to applying fora patent ona dash he 

claimed that Mr. Peters had interfered with him and kept him from 

getting a patent. He also said that G. Peters was a scoundrel, and 
various other ep/ithets. 

Ques. 55. Referring to your answer to quest. 24, at the close of your 
answer to that question you say, “nor would I have recommended 
others to make them of metal.” Please explain more fully what you 
mean us to understand by these words, in connection with the answer 
to said quest. 24. 

(Same objection.) 


Ans. From the fact that I knew a wooden stick would not hain 
the usage, | would make one for my own use while in the dash busi- 
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ness. What I mean by recommending others to make theirs of metal 
is that I had used the metal sheath myself at T. T. Haydock’s, and 
also had one made and used it at the Active Manufacturing Co and 
going into the dash business after I had used it at both these places, 

with that experience and practical knowledge of the use 
190 thereof, I knew that a wooden sheath would not answer for 

the purpose nor take the place of the iron sheath for general 
use. 

Ques. 36. In view of the explanation given in your last answer, 
state whether or not you wish us to understand that when you used 
the words, “ nor would I have recommended others to make them of 
metal,” you mean that you would have recommended others to make 
them of metal. 


(Same objection.) 


Ans. Yes, sir; and I did recommend others to make them of 
metal. What I meant to state there was that if I had known that 
wood would have answered the purpose I should not have recom- 
mended others to make them of metal. 

Ques. 37. You have stated that at Emerson & Fisher’s dash mold- 
ings were used in 1875. State whether or not there might have 
been one or two or several sample moldings used there in 1874. 

Ans. There might possibly have been a few s sample moldings used. 
The moldings at that time were new to the trade, and were little used 

on account of their being considered too expensive for gen- 
191 — eral use. Later, as they became better known to the trade 

and were sold cheaper, they were used extensively by all car- 
riage manufacturies in the city. One great difficulty was in getting 
them on the dashes. They being expensive and no method of ap- 
plying them save driving them on with a hammer or mallet, caused 
them to be broken up, ¢ and no one knowi ing of any device to put them 
on successfully, it was quite a drawback in introducing the molding 
for general use. 

Ques. 38. Examine Complainant’- “ Exhibit Staver Stick” and 
state how long, judging from your experience, such a device, in and 
with ordinary use In applying molding to dashes, would remain 
operative. 


(Objected to as irrelevant and incompetent.) 


Ans. I doubt very much whether that stick would stand driving 
on one molding tight without the end of the molding cutting and 
splitting out the end of the stick. If it did not split out the end of 
the stick by driving on the first molding, provided it went on very 
tight, as they gener rally do, it is my opinion that the molding would 

imbed itself in the end of the stick, so that the stick could not 
192. be removed without removing the molding from the dash 

again. I consider the mechanical idea of using any such 
stick for that purpose as very absurd and not endowed with good 
mechanical judgment. 

Ques. 39. State whether or not a mallet, hammer, or club would 
be necessary in connection with a stick like Complainant’s Exhibit 
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Staver Stick in applying a molding toa dash where the molding 
meets with the ordinary resistance in going on the dash; and, if yea, 
what effect would the blows of the hammer, mallet, or club have 
upon the said stick. 


(Same objection.) 


Ans. The use of a mallet, hammer, or club would have to be 
brought in use, with the use of a stick or sheath to drive the mold- 
ing on the dash, as thev all, generally, go on very tight. It would, 
no doubt, batter and split it up so as to be useless with very little 
usage. The end battered on would last longer than the end the 
molding came in contact with. 

Ques. 40. Please explain where is the end which the molding 
comes in contact with. 

Ans., At the end of the groove which receives the moiding. 

193 Quest. 41. You have stated that the adjustibility of the stop 

in the groove of the sheath was so that the stop could always 

be adjusted, so that the molding, which was inserted into the groove, 

would always extend out beyond the advancing end of the sheath. 

In view of this answer, state whether or not a molding could be suc- 

cessfully applied if the molding did not thus extend out beyond the 
end of the sheath. 

Ans. No, sir; it could not be suceessfully applied without the end 
of the molding protruding at the front end of the sheath, where it 
was started on the dash, it being necessary for it to protrude at the 
end, so that you can see to guide the molding below the stitching on 
the top of the dash, that, the stitching, being the principal in hold- 
ing the molding from coming off after being put on. 


Cross-examined by C. M. Peck, Esq., of counsel for respondent : 


X Q. 42. In whose employ are you now ? 

Ans. Wm. Aufderheide & Co.; also John Auel. I contract for 
their carriage trimming. 

X Q. 43. State exactly what were your duties while you were in 

the employ of Emerson and Fisher? 
194 Ans. Trimming top work complete. At the time [ com- 
menced work there the work was not systemitized as it Is at 
the present time, so that it was expected of a Journeyman carriage 
trimmer to trim a job complete, consisting of the top and all per- 
taining to the same—cushion and dash, ete. 

X Q. 44. Did your duties require you to place any moldings upon 
dashes while at Emerson & Fisher’s? 

Ans. Yes, sir; if required to do so, which was sometimes the case. 

X Q. 45. Please state again when you went to work for Emerson 
& Fisher and when you quit. 

Ans. It was either in the latter part of August or the beginning 
of September, 1874, and I left there about the second week in May, 
1875. 

X Q. 46. Are you as positive of the other dates which vou have 
given as you are of this? 
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Ans. Iam just as positive in other dates which I have fixed as I 
am in this. 

X Q. 47. Give the names of your feliow-workmen in the 
195 same department at Emerson & Fisher’s while you were there. 

Ans. Journeymen were George Fisher, David Parrish, 
James Mitchell, Ben. Hill, Hen. Rusche, and myself. That was 
about all the journeymen at that time, most of them having appren- 
tice boys as helpers. There was still another journeyman that I 
remember now—Col. Driscoll. Boys and helpers were Fred. Balser, 
Joe Schoenberger, Patrick Morrisey, John Shane, John Glenn, John 
Damseifer, Henry Staver, and Jack Scollans. I may have omitted 
a few of the names of boys who were off and on during that time, 
but that will cover the majority of them. 

X Q. 48. These, then, were all who — employed in the room in 
which you worked, were they ? 

Ans. I may have forgotton some of them, having been placed in 
positions where I have learned so many different men & names that 
[ could not positively state that I have mentioned every single man 
or boy that was employ ed there at that time. 

X Q. 49. Were John T. Richmond, Henry Staver, and Valentine 
Flecksteiner aplens ed in the same room with you at Emerson & 

Fisher’-? 
196 Ans. No, sir; they were not. John T. Richmond was em- 
ployed in the wood department; Henry Staver was employed 
in the trimming and finishing department; Flecksteiner was a ware- 
room hand, and not emploved in the trimming room. 

X Q. 50. Give an account of your time since you left Emerson & 
Fisher’s, the different places where you worked, and how long at 
each place. 

Ans. I went to open ny Ohio, after leaving Emerson & Fisher’s, 
on the 15th of May, 1875. 1 worked for David A. Parrish in Co- 
lumbus up to the last few days of July, and returned to Cincinnati 
on the first day of August, 1875; then I went into the carriage busi- 
ness with Thomas Moore and Charles Howard, as a partner, until 
late in-the fall; I think about November; I then went to work for 
Dierholder, in Columbia, Cincinnati, and remained with him until 
close onto the holidays. I then did a little work for W. W. Gildso, 
on Ninth street. About that time Haydock was making prepara- 
tions to go into the carriage business, and ! being recommended to 
him was employed as foreman of the trimming department in the 
early part of February, 1876. I remember moving my machine 

and tools there on the day of the Robinson Opera House 
197 disaster, which was, I believe, on the 9th of February. I re- 

mained with Mr. Haydock until along in the first of May, 
1877, when I went to Columbus, Ohio, and took charge of the Co- 
lumbus Buggy Co.’s trimming department. I remained with them 
until May, "1878, when I returned to Cincinnati and again took 
charge of Mr. T. T. Haydock’s trimming department, as foreman. 
I remained with him until F ebruary, and think it was February, 
1879, when I, as a leader, took part in starting the Enterprise Car- 
riage Manufacturing Stock Co. When I left there I commenced to 
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work for the Active Manufacturing Co., at No.11 Home street. Idon't 
know positively when this was, but about April, probably earlier 
I rather think it was earlier. I remained with them until the latter 
part of June, when I went into the dash business myself and con- 
tinued until about February, 1880, when I was employed by George 
Enger & Co. as superintendent of their factory. In either May or 
June I left there through the influence of Mr. J. T. Richmond and 
took charge of Davis & Gould’s trimming department, on the corner 

of Clinton and Denman streets, where Mr. Richmond was also 
198 foreman in the wood department. Not not being suited there 

with the changed position, I shortly afterward left there and 
took charge of Sechler & Co.’s trimming department. I left there 
July 2nd, “1881, and finished up some work for the assignee of Aul- 
derheide & Co. From there I went to Louis Cook, at John & Betts 
streets, where I worked for a few months, when I engaged with Mr. 
John Auel until February, 1882, when I took Wm. Aufderheide & 
Co.’s trimming work by contract in connection with Mr. Auel’ S, and 
am still working for the same parties. 


The further taking of these depositions is hereby adjourned until 
Saturday, January 6th, 1883, at 9 o’clock a. m. 
| HERMAN MERRELL, 
N. P., Acting Sp’l Ex’r. 


Met this Saturday, January 6th, 1883, pursuant to adjournment. 
Present: The same parties. 


Cross-examination of James W. McCurry resumed: 


X Q. 51. Do you mean to say that all the dashes were made and 
moldings put on them in the room where you worked at Kmerson 
& Fisher’s while you were there ? 
199 Ans. No, sir; I mean to say that all the dashes that were 
made were made in the room in which I worked. There 
being few moldings used at that time, those few that were used were 
generally put on in the wareroom after the dash had been bolted 
onto the body. Having tried to put them on without being fastened 
to the body, and finding it difficult to hold the dash, they resorted 
to fastening the dash on the body. 

X Q. 52. Was the wareroom the room in which you worked ? 

Ans. My principal working room was the trimming room, and I 
occasionally done odd jobs in the wareroom. 

X Q. 53. Then, for all you know, moldings might have been put 
upon the dashes in the wareroom in a number of different ways 
without your seeing them so put on? 

Ans. There was but one common way of putting them on known 
to all at that time, and that was to drive them on with a hammer, 
mallet, or club; and, knowing that they had a great deal of diffi- 
culty in getting them on at that time, and hearing complaints of 

every one who attempted to put them on, besides having 
200 _—i tried it myself, had there been any new or mechanical device 
brought about or been in use to put them on more success- 
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fully than by driving them on with a hammer or mallet, I should 
certainly have been one of the first to know of the same or to have 
seen it used, as at that time I was wide awake and on the alert for 
any novelty or new device for facilitating work in my branch of the 
business. 


(Answer objected to as irresponsive and the witness to answer the 
question and confine himself to the fact and not to any opinion 
which he may have.) 


X Q. 53 repeated. 

Ans. There was but one way of putting them on at that time, and 
that was by driving them on with a hammer, mallet, or club. 

X Q. 54. Then do you refuse to answer my question ? 

Ans. I consider that I have answered the question fully; if not 
so, I will answer any particular point thereof called for which I do 
not see or understand. 

X Q. 55 repeated. 

Ans. I don’t see how they could have been put on in many 

201 = different ways, as [ had every opportunity of seeing them 

put on, and had there been any new way of putting them on 

I would have seen the same, as I was in and out of the wareroom a 
number of times each and’every day. 

X Q. 55. Had your duties anything to do with the putting on of 
dashes or the putting of moldings upon the dashes? 

Ans. I had nothing to do with the putting on of dashes; was 
sometimes called upon to put on the moldings. 

X Q. 56. Who ealled upon you? 

Ans. Sometimes the foreman, George Fisher; I don’t remember 
whether there were any others ever. asked me to put them on, but 
think likely that I have been asked by the finisher to assist him in 
putting them on. 

X Q. 57. Wasn’t J. W. Fisher superintendent of the trimming de- 
partment and were you not kept at work at a bench all day in the 
trimming room? 

Ans. J. W. Fisher acted as foreman of the trimming room when 
I first went to work there, in 1874, such as cutting stock and giving 

out work to the hands, no- remaining in the room constantly. 
202. Not having no regular man at that time to finish up the work 

in the wareroom, every journeyman trimmer employed there 
at that time was often called upon to do some work on his own work 
in the wareroom, which is ever the case to-day in factories where 
they are supposed to have men to attend to the work in all the dif- 
ferent departments. I was to work in the trimming room unless 
called upon to do some odd work in the wareroom, as I have stated 
before. 

X @. 58. When were you first approached and by whom with 
reference to giving your evidence in this case ? 

Ans. Mr. Kilmer asked me some six weeks ago whether I would 
be willing to testify in regards to what I knew of the sheath being 
in use at Emerson & Fisher's while I worked there. I told him I 
considered it no more than my duty to state what I knew in regard 
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to the matter, knowing positively that there never had been any- 
thing of that kind in use during the time I was there employed. 
X Q. 59. Who is Mr. Kilmer? 
Ans. Mr. Kilmer is now empleyed by the branch office of the 
Peters Dash Co. and Columbus Buggy Co. 
203 X Q. 60. What have you received or what has been prom- 
ised you, if anything, for giving your testimony in this 
case ? 
Ans. I have received nothing, but Mr. Kilmer stated to me that ~ 
whatever time I spent or lost I would be paid for. I told him I 
asked nothing more, but my time was my eapital, and that I could 4 
not afford to spend my time without being allowed for it. 
X Q. 61. Was any sum fixed or agreed upon which you were to 
receive; if so. what was it? | 
Ans. No, sir; there was not; my testimony in the case has not 
been bought, nor would I sell my testimony in any ease. What I 
say In regard to the matter I simply consider my duty, knowing 
that the right of the article in question justly belongs to the original 
inventor, G. M. Peters, it being there that I first s saw anything of 
that kind in use; it was a new idea to me, and I considered it very 
perfect and useful for the purpose of putting moldings on dashes. 
Xx Q. 62. Why did you leave the employ of T. T. Hay dock ? 
Ans. I first left the employ of T. T. Haydock on account 
204 of being charged with dishonesty by a treacherous old scoun- . 
drel by the name of Rothart, but shortly after Mr. Haydock, ~~ 
doubted the grounds of the charge, wrote me that my place was | 
ready for me in his factory at any time that [could make it suitable 
: to return, which I did at my earliest convenience. 
X Q. 68. When you left Haydock’s employ the second time did 
| you leave voluntarily, or were you discharged ? 
Ans. I left voluntarily, being a stockholder in the “ Enterprise.” 
Mr. Haydock was sorely grieved to have me leave him, although I 
had told him to get another man in my place; that I was going to 
leave. After an offer of an advance of wages and other conversations 
had with him he requested me to remain with him, the new man 
having come to take my place. Mr. Haydock’s last words to me 
before I left the office were, “ McCurley, if you would stay with me 
you would have the best situation here of any man in any carriage 


shop in Cincinnati.” a 
X Q. 64. Where was the wareroom in Emerson and [J isher’s 
situated, with reference to the trimming room, at the time you were 
there ? — 
205 Ans. In the building; it was directly under the trimming 


room; after we moved into the building on John street the 
wareroom was also under the trimming room. 


Re-examined by Mr. Wa. Hvusppetr Fisuer, Esq.: 


(. 65. State, if you recollect, what was the name in 1875 of the 
company In Columbus where you then saw the device in use which 
had been invented by George M. Peters for putting on moldings, to 


THE ACTIVE MANUFACTURING CO. 87 


and which company is now known as the Columbus Buggy Com- 
pany. 

Ans. It was then known by the name of the Iron Buggy Co. 

Q. 66. You say that in 1875 you saw said Peters’ device for put- 
ting on moldings at Columbus, in the shops of the Columbus Buggy 
Co., then the Iron Buggy Co., and you say in another answer that 
you worked for Parrish, in Columbus, in 1875. Please state how 
you happened to see the said device at Columbus. 

Ans. In 1875, during the time I worked there, the firm was 
known as the Iron Buggy Co. During the fall of the same year the 
proprietors of the Iron Buggy Co. sold out to a man by the name of 

Mr. Fuller. | 
206 Ques. 67. You do not understand my question. I will 
put it in a different form. State whether or not, while you 
worked for Parrish, in 1875, he had any business relations with the 
Iron Buggy Co.? If so, state in general and briefly what they were. 


(Objected to as utterly irrelevant and not in re-examination.) 


Ans. Yes,sir; he had their trimming department by the contract, 
and I was employed directly by him. 

Ques. 68. In some of your answer you have mentioned the Active 
Dash Co. and in others the Active Manufacturing Co. Do you 
wish to be understood as referring to two different companies? 


Ans. No, sir; the same concern. 
J. W. McCURLEY. 


207 Depositions of George Huber. 


And GeorGE Huber, a witness produced on behalf of complain- 
ant, being first duly sworn, deposes-and says, in answer to interrog- 
atories to him propounded by Wm. H. FisHer, Esq., counsel for com- 
plainant, as follows: 

Ques. 1. State your name, age, residence, and occupation. 

Ans. My name is George Huber; age, 27 years; residence, Camp 
Washington, near Cincinnati; occupation bas been dash fitting and 
trimmer; I am a teamster now. | 

Ques. 2. What were you doing in 1875, and where were you 
working? 

Ans. I was stitching dashes in 1875 at Emerson & Fisher’s, Cin- 
cinnati, Ohio. 

Ques. 5. When did you begin to work for Emerson & Fisher, and 
about when did you leave their employ ? 

Ans. I began there some time in April, 1875, and left there in 
i879. 

Ques. 4. During the time you were at Emerson & Fisher’s at what 
branch of the business did you work? 

Ans. At dash stitching. 
208 Ques. 5. State whether or not the dashes you stitched were 
made of an iron frame, covered with leather. 

Ans. Yes, sir; they were made of an irun frame, covered with 
leather. 
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Ques. 6. In what style or mode were the top edges or top portions 
of the dashes usually made while you were there 

Ans. They were stitched on the top and then bound. 

Ques. 7. Were any moldings like that shown in Complainant’s 
Exhibit “ Dash Molding” put. onto the top edge of dashes at Em- 
erson & Fisher’s while you were there ? 

Ans. There were some few. 

Ques. 8. In what way were these moldings put onto the dashes, 
and what means were used to put them on ‘ ? 

Ans. They were put on either by a mallet or a hammer. 

Ques. 9. Please describe how the molding was put onto the dash— 
by means of the mallet or hammer. 

Ans. The dash was put onto the body, bolted down, and then the 

molding put on by hand. They put the dash down on the 
209 body and then used the hammer to drive the molding on. 
Ques. 10. Examine Defendant’s Exhibit “ Richmond 
Sheath” and state whether or not you ever saw such a device or 
one anything like it, either of soft wood, as this exhibit is, or hard 
wood, used in putting moldings onto dashes at Emerson & Fisher’s 
while you were there ? 

Ans. I did not, either of hard or soft wood or any kind. 

Ques. 11. Examine Complainant’s Exhibit “Staver Stick” and 
state whether or not you ever saw such a device or one anything 
like it used in putting moldings onto dashes at Emerson & Fisher’s 
while you were there ? 

Ans. No, sir; I never seen none before until I seen this one. 

Ques. 12. If a device such as Defendant’s Exhibit “ Richmond 
Sheath” or Complainant’s Exhibit “ Staver Stick” or anything at 
all like either of them had been used at Emerson & Fisher’s during 
the time you worked there, or been in general use by others any- 

where in the factory of Emerson & Fisher where such a de- 
210 vice would be likely to be used during a portion of the time 
you worked there, would you have known of it? 

Ans. If there had been any such a stick as this in the factory I 
should have known of it and used it myseif. 

Ques. 13. State whether or not you applied some of these moldings 
to dashes while at Emerson & Fisher’s? 

Ans. I have put some of them on; yes, sir. 

Ques. 14. What were your opportunities while at Emerson & 
Fisher’s for knowing of the existence of such a device as Exhibit 
“Richmond Sheath or Staver Stick,” or one like either of them, if 
the same had been in use or exposed to view in their factory ? 

Ans, Well, sir, I think that if there had been anything of the 
kind there I would have seen them or used them myself, or heard 
some talk about them. 

Ques. 15. In putting these moldings onto dashes how tight did 
they goon? In other words, did the molding slip easily and. loosely 

on the dash or was force required to drive it onto the dash? 
211 Ans. That depended upon the kind of leather; sometimes, 
when the leather was thick, they would have to force them 
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on, and by the time they got them half way on they would bend 
them. 

Ques. 16. Judging from your experience, how long would a device 
such as Complainant’s Exhibit “Staver Stick,” when employed in 
and with ordinary use in putting moldings onto dashes, stand be- 
fore wearing out or becoming unfit for use? 


(Objected to as incompetent.) 


Ans. I don’t think it would stand very long; they may have put 
on three or four moldings or may have put on a dozen. I think it 
would either batter up or split out. 

Ques. 17. And how long would the metal stop shown in Defend- 
ant’s Exhibit “Richmond Sheath” remain in place in said sheath 
should the sheath be used for putting moldings onto dashes and the 
sheath be made of hard would instead of soft and of a suitable length 
and of a size substantially like that of “Staver stick.” 


(Same objection.) 


Ans. I should think it wouldn’t last very long, because it would 
either burst it up at the end or knock the stop out; of hard wood, 
they would split it up. 


212 Cross-examined by C. M. Peck, Esq.: 


X Q. 18. In what room in the factory of Emerson & Fisher did 
you work; what is the name of the room and what was done in 
that room ? | 

Ans. It was in the northeast corner of the building and was called 
the trimming department; nothing but trimming work and dash 
stitching was done there. 

X Q.19. Then I understand you that moldings were not put onto 
the dashes in that room; is that correct? 

Ans. Well, sir, there were very few moldings put on there; they 
were mostly put on down-stairs in the wareroom. 

X Q. 20. And for all you know those that were put on down-stairs 
in the wareroom might have been put on in half a dozen different 
ways, might they not? 

Ans. No, sir; they had been put on only in one way, and that is 
with a mallet or hammer. 

X Q. 21. How do you know what was done in the wareroom when 
you were not present ? 

Ans. I do know that they were put on that way, as they 
213 did not have any way to put them on but with a mallet or 
hammer. : 

X Q. 22. Are you aware that Mr. Emerson and Mr. Fisher, Mr. 
Staver, Mr. Fleckstein, and Mr. Richmond have each and all sworn 
that they had used or seen used a device like Defendant’s Exhibit 
“ Riehmond Sheath,” in 1874 and 1875, at Emerson & Fisher’s shop 
for putting moldings on dashes? 

Ans. Ne, sir; I am not. 

X Q. 23. I now tell you that all of these people that I mentioned 
in my last = have sworn that such a device as the Richmond 

12— 
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sheath was used in Emerson & Fisher’s shop in 1874 and 1875; are 
you then prepared to swear that such a device was not used or 
merely that if it was used you did not know anything of it? 

Ans. I never seen nor never heard anything of the kind of that 
machine being in there, and if there was I would have surely seen 
it or heard ‘of it. 

X Q. 24. Your testimony, then, is based entirely upon the fact 
that you never saw or heard of such a machine; is that the fact” 

Ans. I never saw or heard of such a machine. 


214. Redirect examination by WM. HuBBELL FISHER: 

Q. 25. While working for Emerson & Fisher how often were you 
down-stairs in the wareroom ? 

Ans. I would be down there 3, 4, 5, & 6 times a day, and just as 
often as they would call me down. 

Q. 26. What, if anything, would you do there? 3 

Ans. They have had all their dashes numbered. I would go 
down there and get the numbers of the dashes. 

Q. 27. Please explain what you mean by getting the numbers of 
the dashes and what it was you had to do in getting those numbers 
or why did you get them. 

Ans. I had to go down to get the numbers of the dashes to get 
the right dash for each buggy. 

Q. 28. And what, if anything, did you have to do with those 
dashes after you got the right number of dash ? 

Ans. I would get the man to take them down-stairs into the ware- 
room and put them on the body, and sometimes help put on the 
molding for a first-class job—that is, what they called a first-class 

job. 
215 Q. 29. If a device like Exhibit “ Richmond Sheath ” or like 
Exhibit “Staver Stick,” or at all like either of them, of soft 
or hard wood had been used in the wareroom of Emerson & Fisher 
in putting moldings onto dashes are you positive that you would 
have known of it? 
(Objected to as incompetent and as needless repetition.) 


Ans. Yes, sir; I would, for I would have either seen or heard 
of it. 

Q. 30. And if any of the devices mentioned in my last question 
had been in general use in the factory of Emerson & Fisher would 
you have had a hand in the use of the same? 

(Same objection.) 

Ans. I would have if there had been anything there of that 


kind. 
GEORGE HUBER. 
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216 And Joun N. DoRNSEIFER, being first duly sworn, deposes 

and says, in answer to interrogatories to him propounded by 
Wm. Huppert Fisuer, Esq., counsel for complainant, as follows, to 
wit: 

Ques. 1. State your name, age, residence, and occupation. 

Ans. My name is John N. Dornseifer; age, 25 years; residence, 
South Cumminsville, Cincinnati; occupation, carriage trimmer; I 
am now working for Enger & Co. 

Ques. 2. State whether or not you ever worked for Emerson & 
Fisher, carriage manufacturers, Cincinnati, Ohio, and, if you did, 
when did you begin to work for them ; did you work continuously 
for them after you began to work, and when did you leave their 
employ, and at what branch of the business did you work_ while in 
their employ ? 

Ans. I began working for Emerson & Fisher March 29th, 1875, 
in the trimming department, and left there in the latter part of 1879. 
I worked continuously for them during that time. 

Ques. 3. Did Emerson & Fisher while you worked for them make 
leather-covered dashes; and, if they did, in what department were 

such dashes made, and in what style or mode were the top 
217 edges or top portions of the dashes usually made, during the 
time you were there? 

Ans. Emerson & Fisher made leather-covered dashes for two years 
or more after I came there, and some of the dashes were bound with 
black enameled leather, and the extra dashes were finished with 
molding on the top edge. 

Ques. 4. Please state what you mean by extra dashes, and whether 
these extra dashes were many or few, as compared with the other 
dashes made. 

Ans. The extra dashes were what were called first-class jobs, and 
there were but very few used. | 

Ques. 5. And how were the top portions or edges of the greater 
number of dashes made by Emerson «& Fisher finished ? 

Ans. The top edge was stitched about two stitches to the inch 
with a piece of enameled leather stitched on by hand. 

Ques. 6. In what room or department were the moldings usually 
put onto the dashes? 

Ans. The most of the moldings were put on in the wareroom ; 
some few were put on in the trimming department. 

Ques. 7. How and by what means were the moldings put onto 

the dashes ? 
218 Ans. The moldings on the dashes were all put on by a ham- 
mer or club in the time I worked there. ‘They used to take 
and start the molding onto the dash by their hands and drive it on 
with a club. 

Ques. 8. Did they strike the end of the molding with the hammer 
or club? 

Ans. They struck the end of the molding with the club or ham- 
mer. 

Ques. 9. Examine Defendant’s Exhibit “ Richmond Sheath ” and 
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say whether or not you ever saw such a device or one anything like 
it, either of soft w ood or hard wood, or heavier or longer, than said 
exhibit used at Emerson & Fisher's for putting moldings onto dashes 
while you were there. 

Ans. I never saw such a stick or any other kind of a machine so 
long as I worked at Emerson & Fisher’s for the use of putting mold- 
ings onto dashes. 

Ques. 10. While at Emerson & Fisher’s did you ever put any 
moldings onto dashes’ 

Ans. I put a few ii on dashes while working at Emerson 


& Fisher’s. | 
219 Ques. 11. Did you see others put moldings onto dashes at 
Emerson & Fisher's while you were there ? 

Ans. I have see- Bill Fisher and George Huber put moldings 
onto dashes while I was at Emerson & Fisher’s. 

Ques. 12. Did you have occasion to go to the wareroom at Kmer- 
son & Fisher’s while in their employ ; and, if so, how often were 
you in said wareroom ? 

Ans. I used to pass through Emerson & Fisher’s wareroom four 
to five times a day in coming to the shop and going to my dinner 
and going home. 

Ques. 13. Did you ever have occasion to go to said wareroom for 
any other purpose ? 

Ans. I would sometimes go down there in taking down my 
cushions and curtains for my jobs and get stock for the trimming 
department. 

Ques. 14. If a device substantially like Complainants’ Exhibit 
‘Staver Stick,’ or a hard-wood stick of suitable length, having a 
groove in one side of it and a stop in the groove near one end of the 
stick, had been used in applying moldings to dashes at Emerson & 
Fisher's in their trimming room or wareroom would you have 
known of it? 

(Objected to as incompetent.) 


Ans. If there should have been any such stick as thisin the 
220 wareroom or trimming reom I should have seen it. I would 
have tried to puta molding on a dash with it. 

Ques. 15. In putting the moldings onto dashes did the molding 
go easily onto the leather of the dash or tightly, and how much force 
was required to put the molding onto the ‘dash ? 

Ans. In putting on the molding on the dashes they would some 
times bend them, so that they would have to use a new molding. 
In putting on the molding on the dash they would sometimes 
cut the dash leather, and used a good deal of strength in putting 
them on. 

Ques. 16. Then am I to understand from your last answer that 
the molding, as a rule, went tightly onto the dash, and that it re- 
quired considerable force to push it onto the dash ? 


(Objected to as leading.) 


Ans. Yes, sir. 
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(Qlues. 17. From your experience, if a device like Complainant’s 
Exhibit “ Staver Stick ” were used in putting moldings onto dashes 
how long would such a device stand ? 

(Objected to as incompetent.) 

Ans. A stick of this kind would last just about long enough to put 

on one molding on a dash. 
221 Ques. 18. And if a hard-wood stick having a groove in it 
of the size of the groove in Defendant’s Exhibit “ Richmond 
Sheath,” the stick being of suitable length and the groove of said 
stick being provided near one end with a metal stop in the groove, 
were used in putting moldings onto dashes how long would the stop 
remain in position ? 
(Same objection.) 


Ans. It would just last about time enough to put one molding 
onto the dash. 


Cross-examined by C. M. Peck, Esq. : | 

X Q.19. Do you know that Mr. Emerson, Mr. Fisher, Mr. Rich- 
mond, Mr. Staver, and Mr. Fleekstein have, each and all of them, 
sworn that a device like Exhibit “ Richmond Sheath ” was used at 
Emerson & Fisher’s shop in 1874 and 1875 for putting moldings 
onto dashes ¢ 

Ans. I do not know anything about 1874. I do not know that 
Mr. Emerson and Mr. Fisher and the rest of the witnesses have 
sworn that such was used. 

X Q. 20. I now tell you that they did swear that a device like 

“Richmond sheath ” was used, and ask you whether you are 
222. prepared to swear positively that such a device was not used, 

or whether you can merely swear that if such a device was 
used you did not know anything about it. 

Ans. Iam positiy e that if there had been any such stick as “ Rich- 
mond sheath ” there I would have seen it and tried to use it in the 
year 1875, from March 29th up to the time I left. 

X.Q. 21. You would not accuse these gentlemen of having sworn 
falsely, would you ? 

Ans. I do not know what was used in the year 1874, but I am 
sure there was no such thing used in 1875 and up to the time | left. 


Re-examined : 

Q. 22. Emerson, Fisher, Richmond, Staver, and Fleckstein have 
testified that a hard-wood stick constructed like Defendant’s Exhibit 
“ Richmond Sheath” was used publicly in putting the moldings on 
dashes at Emerson & Fisher’s during a part of the year 1874 and 
during the year 1875; and part of these witnesses have testified that 
the said device was used at said shop for said purpose during the 
years 1876 and 1877—that is to say, for three years and oy er, begin- 
ning with some time in the year S74 State whether or not they are 
mistaken. 


(Objected to as incompetent.) 


Qf GEORGE M. PETERS Vs. 


60 ° . 
223 Ans. If there would have been any such stick as “ Rich- 

mond sheath” from the time of 1875 to 1880 I would have 
seen it and tried to use the machine myself for putting moldings on 
dashes. 

Ques. 23. Then I understand you to say that they are mistaken 
as to the use of such a device during the time that you were there. 
Is that correct ? 

(Same objection.) 


Ans. Yes, sir. 


JOHN N. DORNSEIFER. 


The further taking of these depositions is hereby adjourned until 
Monday, January 8th, 1883, at 9.30 o’clock a. m. 
HERMAN MERRELL, 


Notary Public, Acting Special Examiner. 


Met this Monday, January Sth, pursuant to adjournment. 
Present: Wm. H. Fisher, Esq., for complainant, and Charles E. 
Brown, Esq., for respondents. 


Deposition of Joseph N. O. Grear. 


And Josepn N. O. GREAR, a witness produced on behalf of com- 
plainants, being first duly sworn, deposes and says, in answer to in- 
terrogatories to him propounded by counsel for complainants, deposes 
and says as follows, to wit: 


224 Ques. 1. State your name, age, residence, and occupation. 

Ans. My name is Joseph N. O. Grear; age, 25 years; resi- 
dence, Winton Place, Hamilton county, Ohio; occupation, hotel 
keeper; I keep the Turf Exchange at Winton Place. 

Ques. 2. State whether or not you ever worked for Emerson «& 
Fisher, carriage manufacturers, Cincinnati, Ohio; and, if you did, 
state when you began to work for them, when you left their employ, 
whether you worked continuously for them from the time you en- 
tered their employ until you left it; also state at what branch of the 
business you worked at Emerson & Fisher’s, and in what depart- 
ment of their factory such branch of the business was carried on. 

Ans. I did work there; I started there in the first of the year 1875, 
and left there in the summer of 1878. I worked continuously for 
them between those dates. I worked in the trimming department 
as a carriage trimmer. 

Ques. 8. State whether or not Emerson & Fisher at the time you 
worked for them made leather-covered dashes; and, if they did, 
tell us in what department of their factory such dashes were made. 

Ans. They did make them while I worked there. The iron-work 

was made in the blacksmith shop, but we covered them in 
9°25 the trimming shop. I have covered many of them myself. 
Ques. 4. In what style or mode were the top edges or top 
portions of these dashes usually constructed? 
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Ans. They were stitched all around, and some of them finished at 
the top for the use of moldings and others blackened and finished 
without the moldings. W hen I first went there they did not use 
any moldings that l know of. In the latter part of the time the most 
of them were finished with moldings. 

Ques. 5. State in what way and by what means the moldings were 
applied to the dashes while you were at Emerson & Fisher’s 

Ans. They were driven on with either a mallet ora stick heavy 
enough to use. 

Ques. G. Please describe how you used the stick ; also give the form 
or shape of it. 

Ans. We started the molding on the top of the dash and struck 
iton the end with the stick and drove it on. 

Ques. 7. State how well acquainted you were with what was done 
in the trimming department. 

Ans. I was pretty well acquainted with it all there. I went 
226 around just as! pleased. I was independent about work- 
ing, and if I wanted to go anywhere in the factory I went. 

Ques. 8. State where at Emerson & Fisher’s the moldings were 
generally put onto the dashes. 

Ans. They were generally put on in the finishing room. 

Ques. 9. Was the finishing room ever known by any other name? 
Also state what they did in the finishing room. 

Ans. Some of them might call it the wareroom ; the work was 
all hung off and finished there to ship. 

Ques. 10. How well acquainted were you with what was done in 
the wareroom. 

Ans. I have often been in the wareroom and have done as much 
as to help finish off work. 

Ques. 11. How often were you in and out of the wareroom ? 

Ans. I went through it every time I went to work, and often went 


down there and talked to the boys while they were finishing off 


work, and stood around there. 
227 . Ques. 12. State whether or not, while you worked at Emer- 
son and Fisher’s, you ever saw or knew of a device like De- 
fendant’s Exhibit “Richmond Sheath” or anything like it, either 
of soft wood or hard wood, long or short, used there in putting 
moldings onto dashes. 

Ans. While I worked there I never saw anything used to put 
them on except, as [ told you, a mallet or stick. 

Q. 13. If a device such as mentioned in my last question or like 
Complainant’s Exhibit “Staver Stick ” had been used at Emerson 
& Fisher’s in putting moldings onto dashes, either in the trimming 
room or finishing room, or anywhere e where in such a factory they 
would be likely to put moldings onto dashes, would you have known 
of it? 

Ans. I should certainly have seen it, as any new improvement I 
Was anxious to see, anyhow, and if it had been there I should have 
seen it. 

Q. 14. Judging from your experience, if a device like Defendant’s 


Exhibit “Richmond Sheath” were used in putting on moldings, 
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supposing the sheath to have been of hard wood and of proper 
length, how long would such a sheath last? 

(Objected to as incompetent.) 


228 Ans. It might last to put on two or three moldings, but it 
would not last a day. 
Ques. 15. And how long would a sheath such as Complainant's 
Exhibit ‘“Staver Stick” last if used in putting molding onto dashes? 
(Same objection.) 


Ans. It would last about the same time as the other. 


Complainant here offers in evidence the device marked “Com- 


plainant’s Exhibit Staver Stick.” 
HERMAN MERRELL, 
N. P., Acting Sp'l Ee’. 


Cross-examined by C. E. Brown, Esq.: 


X Q. 16. Examine Defendant's Exhibit “ Richmond Sheath ” and 
state whether or not you ever saw such a device or one anything 
like it, either of soft wood, as if this exhibit, or of hard wood or other 
material, used at Emerson & Fisher’s in putting moldings onto 
dashes while you were in their employ. 

Ans. I never seen anything like this used there of wood or any 
other material. 

X Q. 17. If a device such as Defendant’s Exhibit “Richmond 
Sheath ” or anything at all like it, either of soft or hard wood or 

other material, had been used at Emerson & Fisher’s during 
229 ~— all the time you worked for them, or had been in general use 
by others anywhere in the factory of Emerson & Fisher where 
such a device would be used or be likely to be used during a portion 
of the time you worked there, would you have known of such use ? 

Ans. If anything had been used like Defendant’s Exhibit “ Rich- 
mond Sheath” I should certainly have seen it, as I have been about 
the wareroom frequently and done as much as finish off work there. 

X Q. 18. In what room in the factory of Emerson & Fisher did 
you work; what was done in that room ? 

Ans. I worked in the trimming room. In the old factory the 
trimming room was in the front part of the second floor, and in the 
new factory we had half of the second floor. We trimmed buggies 
and carriages and covered dashes up there. 

X Q. 19. Do I understand you that moldings were or were not put 
onto the dashes in these rooms? 

Ans. They were not put on in the trimming room as a general 
thing. I have seen one or two put on there, but as a general thing 

they were put on in the finishing room. 
23( X Q. 20. Where was the finishing room located in these 
buildings—on the same floor as the trimming room ? 

Ans. They were not located on thesame floor. They were always 
on the first floor. 


#, 
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X Q. 21. For all you know these put on down-stairs in the ware- 
room or finishing room might as well have been put on in half a 
dozen different ways, might they not? 

Ans. I hardly think they could, as there wasn’t, generally, time 
enough to experiment In any other way. | 

X Q. 22. How do you know what was done in the finishing room 
when you were not present? Might they not have been put on in 
other ways without your knowledge ? 

Ans. I think, if they would have put them on in any other way 
and had such an easy plan as this “ Richmond sheath,” the boys 
would surely have shown it to me, as I was very frequently in the 
finishing room and always on good terms with all the boys, and 
they would surely have shown it me, as I would often finish up and 
stop and help them. 

X Q. 23. Who worked with you in the trimming depart- 
251 ment during the time you were employed by Emerson & 
Fisher? | 

Ans. James McCurley, James Duncan, George Fisher, John Scol- 
lins, Pat. Morrisey, John Glenn, Fred. Balsing (I think his name 
was), Hen. Staver, George Huber. That is about as many as I can re- 
member, except the last man who worked alongside of me; his name 
is Austin Sweet; there were also John Dornseifer, Jos. Schoen- 
berger, and Henry Rusche. 

X Q. 24. Are you aware that Mr. Emerson, Mr. Fisher, Mr. Staver, 
Mr. Fleckstein, and Mr. Richmond have each and all sworn that 
they have used or seen used a device like Defendant’s Exhibit “ Rieh- 
mond Sheath” in 1874 and 1875 at Emerson & [isher’s shops for 
putting moldings on dashes? 

Ans. No; Iam not aware that they have testified that; I know 
that if they had seen them put on so they must have seen it after 
working hours, as I was in the factory as much as anybody. 

X Q. 25. I now tell you that all of these people that I have men- 
tioned in my last question have sworn that such a device as the 

“Richmond sheath ” was used in Emerson & Fisher’s shops 
232 in 1874 and 1875; are you, then, prepared to swear that such 

a device was not used, or merely that, if it was used, you did 
not know anything of it? 

Ans. [am prepared to swear that I don’t know anything about 
it; 1f it was used, that I did not see it. 

X Q. 26. Don’t you, then, think that such a device as the Defend- 
ant’s Exhibit Richmond Sheath could have been used in a different 
room and department of the factory of Emerson & Fisher from the 
one in which you worked without your knowledge ? 

Ans. I- could not to any extent. 

X Q. 27. Is or is not your testimony, then, based entirely upon 
the fact that you never saw or heard of such a machine? Is that 
the fact ? | 

Ans. Yes. 

X Q. 28. How much time did you loose in the year 1875 while 
working for Emerson & Fisher, or about how much, as near as you 
can state? 


I—I2S 
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Ans. I might have lost two days in that time, but I hardly think 
I Jost that. 
233 X Q. 29. Will you more particularly describe the mallet or 
heavy stick by which the moldings were applied to the dashes 
while you were at Emerson & Fisher’s ? 

Ans. The mallet was a small mallet, such as we generally used in 
a carriage factory. It was a small square piece of f hard w ood, about 
three inches i are, With a handle in it as long as any one wanted 
it—according to each one’s fat icy. The stick was about a foot long, 
such as was used generally in driving hub bands onto buggies. 

X Q. 30. Were John T. Richmond, Henry Staver, and Valentine 
Fleckstein employed in the same room with you while you were at 
Emerson & Fisher's? 

Ans. Richmond and Fleckstein were not; Staver was. Staver 
generally done the finishing when I was there. 

X Q. 31. Do you know in what department Richmond and Fleck- 
stein were employed ? 

Ans. Yes, sir. Fleckstein was down in the finishing room; Jolin 
Richmond was foreman of the wood-working department. 

X Q. 32. In what particular branch of the trimming de- 

234 partment were you engaged while at Emerson and F isher’ S, 

and were you engaged in that particular branch of the depart- 

ment all of the year of 1875, and was Mr. Staver employed in the 
same branch of that department in the year of 1875? 

Ans. In the first year I was helping another man trimming car- 
riages and buggies. We used to trim a whole buggy or carriage 
then. We took a job and trimmed it all through. Mr. Staver was 
employed in the trimming shop, but he used to finish the work off 
down-stairs in the wareroom or finishing room during that year. 

X Q. 33. In what department down-stairs did Mr. Staver finish 
off his trimming of buggies’ 

Ans. In the finishing room, where they hung off the work. 

X Q. 34. Did your duties require you to place any moldings upon 
dashes while at Emerson & Fisher’s during the year 1875 ? 

Ans. Not necessarily ; but in case of a rush I used to be sent down 
to help finish them up, and I, of course, would sometimes have to 

put on moldings on dashes. 
235 X Q. 35. State about how often, as nearly ag you can, you 
were sent down-stairs to put moldings on dashes during ‘the 
year 1875. 

Ans. I don’t know that I was sent down at any time on purpose 
to put on moldings. I was sent down to finish off, and if the mold- 
ing was to be put on I would put iton. I cannot tell how many 
times exactly. 

X Q. 36. Give an account of your time since you left Emerson & 
Fisher , and how Jong you worked at each place, as near as you can. 

Ans. I have worked nowhere but at Davis & Gould’s permanently. 

{ went to Louis Cook’s once to trim some work for him to take to 
California. As soon as I was done I went back to Davis & Gould’s. 
X Q. 37. When did you begin work at Davis & Gould’s, and when 
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did you quit there, and how long during that time were you at Louis 
Cook’s, and what have you been doing since? 

Ans. I went to work at Davis & Gould’s in 1878. _ I left there just 
after MeCurley took charge of the shop. I don’t know just when 
that was; it was either in 1880 or 1881. I was at Cook’s during 
that time forabout three weeks. Since [left Davis & Gould’s I have 

been keeping the Turf Exchange at Winton Place. 
236 —. Had you ever worked at the manufacturing of buggies, 
in the trimming department or otherwise, before going to 
Emerson & Fisher’s in 1875; and if so, when and where? 

Ans. I had. I worked at Albrecht & Nieman’s, corner of John 
and Everett streets: first as clerk in the wareroom, then I went to 
work at my trade of carriage trimming. 

X Q. 39. Do you mean to say that all the dashes were made and 
moldings put on them in the room where you worked, at Emerson 
& Fisher’s in the year 1875” 

(Objected to, as this witness has distinetly said that part of the 
moldings were put on in the trimming room and part in the finish- 
ing room.) 


Ans. I did not say so. I said there were several put on there, but 
as a general thing they were put on in the finishing room. 

X Q. 40. Did I understand you to say that your duties had any- 
thing to do with the putting on of dashes or the putting of moldings 
on the dashes? 

Ans. Not necessarily so; only as directed by the foreman. 

X Q. 41. Who was the foreman while you were there? 
237 Ans. At first John Fisher himself acted as foreman. When 
he found he could not attend to it and his other business he 
put his brother in as foreman. 

X Q. 42. Did Emerson & Fisher make all the dashes they used in 
the year 1875, while you were in their employ? 

Ans. To the best of my knowledge, I would say they did. I don’t 
know any different. 

X Q. 43. You say in your answer to ques. 4 of this examination 
that when you first went there they did not use any moldings that 
you know of. The latter part of the time the most of them were 
finished with moldings. Do you mean by this answer that they used 
no moldings in the year 1875; and, if so, upon what do you base 
your knowledge? 

Ans. I base my knowledge upon the fact that if there had been 
any used I would have seen them. ‘To the best of my knowledge, I 
never seen any moldings used in the year 1870. 

X Q. 44. How much of your time did you devote to the work for 

which vou was employed by Emerson & Fisher? 
238 Ans. I worked there and done what work I had to do, and 
that is all [ know about it. 

X Q. 45. Was it the way Emerson & Fisher managed their 
labor, in letting their hands leave their particular work they had to 
perform and go about the establishment independently as they 
pleased ? 
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Ans. I don’t suppose Emerson & Fisher would have allowed it if 
they could have prevented, but I went whether they wanted or not. 
I did not have to work and would not work for any man unless I 

‘could go around if I pleased. I did not propose to be pinned down 
to a bench and stay there. Emerson has called me away from the 
bench himself, and Fisher, both. 

X Q. 46. On the other hand, were they not strict in their disci- 
pline, requiring their employees to remain at their posts during 
working hours, so that men in the trimming department were not 
permitted, unless sent, to go into the other departments of the shop? 

Ans. They never were that strict with me, I know; and I never 
knew of any rules of that kind—to make a man stay right where he 

was working. 
239 X Q. 47. In large manufacturing establishments of this 
line of goods are not men usually employed to stay in the 
department in which they work, or are they permitted to go pro- 
miscuously from one department to another without request ? 

Ans. I never worked with a firm of that kind where if I wanted 
to see anybody in another department I could not just go and see 
them. 

X Q. 48. As far as you know, was this the case with the other em- 

ployees of Emerson & Fisher while you worked for them ? 
_ Ans. As far as I know, they all done the same if they wanted to. 
If they wanted to go anywhere I[ guess they went. I did not know 
about every one in the factory. I know what I done, and don’t care 
whether the others did so or not. 

X Q. 49. Do I understand you, then, that there was little system 
in the manufactory of Emerson & Fisher in keeping their men in 
the particular departments in which they were employed ” 

(Objected to as irrelevant and incompetent.) 


Ans. Every man was supposed to do so much work, and if he 

wasn’t awful slow he could get a little time to go around when 

he wanted to. We were working by the day, and a man 

240 wasn’t going to kill himself working by the day for them. [I 
know I wasn’t. 7 

X Q. 50. Then I understand you that so a man did a certain 
amount of work sufficient to be considered a day’s labor he was per- 
mitted to go through and about all the other departments of the 
manufactory ? 

Ans. A man wasn’t supposed to do his work in a certain time and 
then go around. Hecould take his time and work easy and when 
six o’clock came go home. 

X Q. 51. How many buggies did Emerson & Fisher ship per day 
in 1875? 

(Objected to as irrelevant and incompetent.) 


Ans. That was out of my line of business. The best way to find 
out is to go to see Emerson & Fisher’s books for that year. 

xX Q. 52. Well, about how many buggies should you judge that 
they shipped per day in 1875? 
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Ans. I never kept any run and couldn't judge whether they 

shipped any or not, as I don’t know. 
X Q. 53. What kind of buggies did Emerson & Fisher 
941 make while you were working for them in 1875 upon which 
they used moldings on the dashes ? 

Ans. They made a second-grade work, a little better than they are 
making now, I guess. 

X Q. 54. What style of buggies, as to boxes, seats, &c., and how 
were they trimmed—with leather or cloth ? 


(Objected to as irrelevant and incompetent.) 


Ans. They made all styles, the same as they do now. They 
trimmed them with both leather and cloth. 
X Q. 55. What kind of leather was used for cushions and _ backs, 


and what colored cloth ? 


(Same objection.) 


Ans. Black and brown leather and immitation morocco; mostly 


-brown and blue cloth. 


X Q. 56. Did they use wood or steel bow sockets? 
(Same objection.) | 
Ans. I never seen wooden bow sockets; I have seen wooden bows, 


but not sockets; they used steel sockets. 
X Q. 57. Was the whip-socket used metal or wood ? 
(Same objection.) 
Ans. If I could see some of those old buggies [ could tell you; I 
eannot now; I paid no attention to the whip-sockets. 
242 X Q. 58. What kind of plating was used on the shafts’ tips 
and other mountings ? 


(Same objection.) 


Ans. Tam no plater and don’t know how they plated them or 


nothing about them. 

X Q. 59. Did Emerson & Fisher have men especially employed to 
put the parts of their carriages and buggies together ? 

(Same objection.) 

Ans. They had men employed to do that, and often called on 


other men from other departments to help them out. 

X Q. 60. Were you employed to do this part of the work in 1875? 

(Objected to as already answered.) 

Ans. No, sir; not necessarily. I was called on to help do it often. 

X Q. 61. How long a time were you thus employed in putting 
buggies together ? 

Ans. I have worked all day at different times at it. I would 
sometimes come to the factory and work all day at it. 

X Q. 62. Did Emerson & Fisher have their labor in the different 
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departments systemitized ? Did they have specific portions of 
243 =the work assigned to their employees in the different depart- 
ments of their factory ? 

Ans. Could not tell what the foremen of other departments 
gave their hands to do, but in the trimming department we took a 
job and trimmed it through ready for the finishing room while I 
was there. 

X Q. 638. Did you have any business in the wareroom during 
working hours except to pass through to your work upstairs in the 
trimming room ? 

(Objected to as already answered.) 

Ans. Yes, sir; I was often called down there to finish off the 

work. 
X Q. 64. Well, then, can you, from the knowledge you gained by 
going down into the fasiebiong room occasionally, upon your oath say 
that the Defendant’s Exhibit Richmond Sheath could not have been’ 
used in Emerson & Fisher’s manufactory in the year 1875 without 
your knowledge of such use ? 

Ans. I can swear before any court that that thing could never 
have been used in the factory without my having knowledge of it. 

X Q. 60. Was J. H. Halliday connected with Emerson & Fisher in 


1875; and, if so, what pert of the time and where was he en- 
gaged ? 
244 Ans. Mr. Halliday was connected with the firm before I 


left there, but I could not tell whether he was in 1875 or not. 
He was always in the office and kept the books, I believe. I never 
saw him out of the office doing anything else. 
X Q. 66. Do you know when his connection with the firm was 
severed, and why did he leave them ? 


(Objected to as immaterial and incompetent.) 


Ans. I know he was a partner in the firm and | know he did; I 
could not tell when. 

X Q. 67. While you were employed there in the years 1874 and 
1875 did Emerson & Fisher use any other kind of mounting on top 
edge of dashes than what is known as the Peel & Elster molding? 

Ans. None that I know of—I mean no other kind of molding. 

X Q. 68. Did they not use a raised rail during 1875? 

Ans. On several buggies and carriages they used the raised rail. 

X Q. 69. Can vou describe what this raised rail was? 


(Objected to as immaterial and incompetent, and the complain- 

ant, through his counsel, hereby notifies the defendant and 

245 ~=—s hhis counsel that he hereby objects to and protests against 

this cross-examination as thus far conducted as to its man- 

ner and needless length, and as being irrelevant, incompetent, and 

as causing an unnecessary waste of ‘time and an unnecessary ex- 

pense in this case, and he further notifies the defendant and his 

counsel that he will move the court to charge the costs of this ex- 
amination upon the defendant.) 


- wa 
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(Defendant’s counsel denies that this cross-examuination is imma- 
terial or incompetent, but, doubting the correctness of the positive 
dates given by the witness, desires by this examination to test the 
memory of the witness as to the said positive statements as to the 
aforesaid dates by examining him upon the particular circumstances 
surrounding them.) 

Ans. It 1s an extra rail attached to the side bars of the dash and 
extending across the top above the dash about an inch from the top 
of the dash. 

X Q. 70. When did they cease to use the raised rail ? 

(Objected to as incompetent & immaterial.) 

Ans. They use them yet, I suppose. ‘They mostly use the mold- 
ing on the top of the dash now. 

X Q. 71. During the years 1874 and 1875 did Emerson & 
246 ‘Fisher ship buggies with the dash laid in the box of the buggy 
to be attached afterward ? 

(Objected to as irrelevant and as incompetent and as an attempt 
to make the witness say that he was at Emerson & Fisher’s in 1874, 
when he testifies that he came there in the first part of 1875. Cer- 
tain other questions, as, for example, X ques. 67, objected to on the 
same grounds.) 

{Detendant’s counsel by mistake included 1874 in the above ques- 
tions and hereby withdraws the part of said questions which relates 
to 1874, asking only what occurred in 1875, and also includes all 
other questions in which such mistake was made.) 

Ans. I don’t know whether they laid them in the body or not 
when they shipped them. I was not about where they shipped 
them. I know they were fastened onto the buggies when finished 
in the wareroom.) | 

X Q. 72. During the year 1875 did they buy any dashes; if so, 
from whom and how were they made, and did they have separate 
feet ? 

(The last clause of question objected to.) 

Ans. They did not buy any, to my knowledge. 
247 X Q. 78. What kind of springs did Emerson & Fisher use 
during the year 1875 in the manufacture of their buggies ? 
State the different kinds. 

(Same objection as to 71st X ques.) 

Ans. I know the elliptic springs were used; that is the only — I 
know of, and I don’t know whose make, either. 

X Q. 73}. Did they use the Brewster spring ; and, if so, how many 
per day, to your knowledge? 

(Objected to as above.) 

Ans. I don’t know whether they used any or not. 

X Q. 74. During the vear 1875 did Emerson & Fisher use any 
ornaments or stripes on the gears and bodies of buggies manufact- 
ured by them ? 
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(Same objection.) 


Ans. They used to stripe the gearing considerable and put some 
stripes on the bodies. I don’t ‘know how many ornaments they 
used. 

X Q. 75. What kind of ornaments did they use on the sides of 
the panty box, opposite the seat,and were these ornaments transfer 
ornaments, or were they painted upon the buggy box direct? 


Or 


(Same objection.) 


Ans. I have noticed monograms on the sides of the bodies. I 
don’t know whether the ‘y were painted on or transferred. I 
248 never was in the paint shop ieee enough to find out. 

X Q. 76. Was there a fire in the factory in 1875 or at any 
other time while you were working with Emerson & Fisher; «, if 
so, when ? 

Ans. The factory was on fire while I was there, but I don’t think 
it was in 1875, though. I cannot tell about the time. 

X Q. 77. How long did this interrupt the business of the manu- 
facturing of buggies and working in the shop? 

Ans. It did not interrupt the trimming department at all. 

X Q. 78. Did W. H. Ransom work there while you were there; 
and, if so, ala and in what capacity ? 

Ans. He was employed there as siperintendent while I was there 
lhe exact time he came there I could not tell. 

X Q. 79. What did Richmond do in wood-work, and could he 
have used the Richmond sheath without your knowledge? 

Ans. Mr. Richmond acted as foreman of the wood-working de- 
partment. He certainly could not have used the Richmond sheath 

without my knowledge. 
249 X Q. 80. Were you frequently in the wood department and 
familiar with all that was going on in that department, and 
did you frequently see Richmond in there? 

Ans. I was frequently in the wood-working department. I was 
familiar with what was going on in that department. I have often 
seen Richmond in there and talked to him. 

X Q. 81. How did they fill the end of the moldings while you were 
employed with Emerson & Fisher 


(Objected to because sails that they were filled when they 
were not.) 
(Defendant’s counsel withdraws the last question.) 


X Q. 82. Was there or was there not any way tostop the molding 
from running entirely through the sheath ; and, if so, by what means 
was it done?” 


(Objected to, as the witness has not testified that any sheath was 
used in putting the molding onto dashes, but, on the contrary, has 
testified that no sheath was used, and that the only means employ ed 
was the application of a mallet or stick used as a hammer with 
which the end of the molding was struck.) 
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Ans. As I said before, there was no sheath ever used in the fac- 
tory. 
250 X Q. 85. In answer to question 14 of this examination you 
say that if such a device as Richmond sheath were used for 
putting on moldings, or words to like effect, that it might last to put 
on two or three moldings, but it would not last a day. Upon what 
do you base your judgment if you did not use any such device while 
at Emerson & Fisher’s? 

Ans. I base my judgment upon the fact that the sharp edge of the 
molding used upon that sheath would soon knock that metal stop 
out, and it would be so inconvenient to keep fastening that thing in 
there that a man could not put on more than two rails in a week. 


(Witness illustrates by holding up Richmond sheath, giving it a 
slight tap, on account of which the stop falls out.) 

(Counsel for complainant, being requested by the complainant In 
person, says that, in view of the del: ays In putting questions and the 
immaterial and incompetent character of the questions of cross-exam- 
ination and the evident intention to hinder and delay the completion 
of the examination of this witness by unnecessary questions until the 
expected return of C. M. Peck, Esq., renews the notice of his motion here- 

tofore made, and requests the notary to note that the complain- 
251 ant has been here in person since the beginning of the exam- 

ination of this witness and in attendance thereon, and is how 
here, at a distance from Columbus, his home, and upon expense.) 

(The defendant denies again the above charges of delay for the 
reasons above stated, and says that he has been present by counsel 
and personally so much of the time as he could be spared from his 
his business.) 


Six o'clock p. m. 
The further taking of these depositions 1s hereby adjourned until 
Tuesday, January 9th, 1883, at 9 o’clock a. m. 


HERMAN MERRELL, 
N. P., Acting Sp’'l Ex’r. 


Met this Tuesday; January 9th, 1883, pursuant to adjournment. 
Present: Wm. H. Fisher, Esq., for complainant, and C. M. Peck, 
Esq., for respondent. 


Josepu N. O. GREAR, re-examined by counsel for complainant: 


Q. 84. In your answer to X ques. 67 you say, “ None that I know. 
I mean no other kind of moldings.” Do you mean by that answer 
to say that they did use the Peel and Elster molding in 1875? 
252 Ans. There were some used, to some extent, in 1875. I 
was not there in 1874, and don’t know anything about what 
they used in 1874. 

Q. 86. In your answer to X ques. 43 you say, as a part of your an- 
swer see the best of my knowledge, I never seen any moldings used 
in 18 Please explain your answer to this question and to the 
last aa stion you have answered this morning. 


14—=s: 
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Ans. I must have made some kind of mistake there; I mean that 
in the first oy of the year 1875 there wasn’t any used that I can 
remember, but in the latter part of 1875 there was. 

. 86. Do I understand that you mean to be understood in your 
answer to X quest. 27 that vour only means of knowing that the 
Exhibit Richmond S Sheath was not used at Emerson & Fisher’s while 
vou were there was because you did not happen to see or hear of It, 
or do you mean to be understood, as you have testified in other an- 
swers, that, from your acquaintance with the various parts of Emer- 
son & Fisher’s factory and with the workmen and the work there, 
you are positive that if such a tool or device as Richmond 
sheath had been exposed to public view and used there you 
would have known of it ? 


me 


(Objected to as leading, improper, and argumentative.) 


Ans. What I want toexplain is that I was familiar with the hands 
in the different departments and with their work in those depart- 
ments, and if such a thing as Richmond sheath was used I would 
have certainly known it, as it would have been a new thing in use, 
and I have no doubt that some of them would have shown it to me 
or told me of it, as I was likely to be called on to put on moldings 
myself, and, being very intimate with all the boys, they would surely 
have shown me an easier plan than what I had been using, as 
his is. 


JOSEPH N. O. GREAR. 


254 And JOHN GLENN, being first duly sworn, deposes and says, 
in answer to Seneateiiaaboeins to him propounded by Wim. H. 
Fisher, Esq., counsel for complainant, as follows, to wit: 


Ques. 1. State your name, age, residence, and occupation. 

Ans. My name is John Glenn; age, 24 years; residence, 16 Lin- 
neaus street, Clacinnati; occupation, carriage trimmer. I am now 
employed at Louis Cook’s 

Q. 2. State whether or not you ever worked for Emerson «& Fisher, 
carriage manufacturers, Cincinnati, Ohio, and, if you did, state when 
you beg: an to work for said firm, when you left their employ, and 
whether you worked continuous ly from the time you entered their 
employ until you left it; also, in what department or at what branch | 
of the business you worked. 

Ans. Yes, sir; 1 worked for them, commencing the 22nd of April, 
1875. I left there some time in May, 1879; I don’t remember the 
day. I worked continuously all but two weeks in 1878. I started 

. in the trimming room, and in May, 1875, went into the ware- 
955 room at finishing. I worked at that fora yearand then went 

back to trimming. 

Q. 3. State whether or not Emerson & Fisher during the time you 
‘paula for them made leather-covered dashes; and, if they did, tell 
us in what style or mode the top edges or top portions of the dashes 


were usually constructed. 
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Ans. Yes, sir; they made leather- covered dashes. The top edges 
were stitched and trimmed off and biackened. Occasionally they 
put a molding on. ; 

Q. 4. Tell us how the moldings were put onto the top edge of the 
dash and what means were used to put them on % 

—— They were driven on with a club ora mallee 

Q.5. How did you use the club or mallet in putting on the mold- 
ing: tell us a little about it in detail. 

‘Ans. We used to slip the molding onto the top edge of the dash 
until it got a hold, and drive it on the balance of the way with a 
club or mallet. 

®. 6. Please examine Defendant’s Exhibit Richmond 

56 Sheath and state whether or not you ever saw such a device, 

either of soft wood or hard wood, long or short, or anything 

like it, used at Emerson & Fisher’s in putting moldings onto dashes 
while you were in their employ. | 

Ans. No, sir; I never did. 

Q. 7. Examine Complainant’s Exhibit Staver Stick and state 
whether or not you ever saw at Emerson and Fisher’s a device such 
as the said exhibit or anything like it, long or short, used to put 
moldings onto dashes. 

Ans. No, sir. 

(). 8. Did you ever see or hear of a device such as mentioned in 
my last two questions at Emerson & Fisher’s, whether used or not? 

Ans. No, sir. 

Q. 9. If a device such as mentioned in my questions 6 and 7 had 
been used at Emerson & Fisher’s factory while you were in their 
employ would you have known of it? 


-) 


(Objected to as incompetent.) 


Ans. Yes, sir. 
207 Q. 10. What were your chances and opportunities of know- 
ing what means were used at Emerson & Fisher’s to put mold- 
ings onto dashes while you were there? 

Ans. While I was finishing up I was working right on the same 
bodies with the men putting on the dashes. Whenever they would 
put on a molding they would drive it on; that was on good work. 

Q. 11. Did they put moldings onto dashes of jobs called poor 
work ? 

Ans. No, sir; not while I was finishing. 

(). 12. Where or in what room at Emerson & Fisher’s were the 
molding- usually put onto the dashes and why ? 

Ans. They generally put them onin the wareroom. They fastened 
the dash down to the body. Occasionally they put one on up in the 
trimming room. 

Q. 13. In finishing up how near were you to the men who were 
putting a molding onto the dash? 

Ans. When they would put one on I would work right on the 

same body. 

Ques. 14. Did you assist men in getting on the moldings? 
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258 Ans. No, sir; it was not our branch. 

Ques. 15, State whether or not you had full means of know- 
ing how they put the moldings onto the dashes in the finishing shop, 
and did you see or notice what means they did use. 

Ans. Yes, sir; I had every chance in the world of seeing them 
put on. They were put on just where I was working. I did notice 
the means they used. They drove them on with the club or mallet. 

Ques. 16. If a device like Defendant’s Exhibit Richmond Sheath, 
long or short, or like Complainant’s Exhibit Staver Stick had been 
exposed to public view in the finishing room or used there in putting 
moldings onto dashes would you have known of it? 

Ans. Yes, sir. 

Ques. 17. State whether or not if such a device as mentioned in 
my last question had been exposed to public view in the trimming 
room or been used there while you were in the employ of Emerson 
& Fisher wouid you have known of it. 

Ans. Yes, sir. 

259 Ques. 18. State what opportunities you had of knowing 
what was going on in the trimming department at Emerson 
& Fisher’s while you were there. 

Ans. We used to have our bench in the trimming room and we 
had to get all our stock there, and when we would get done finish- 
ing we had to work there, aud I worked three years in the trimming 
room after I got done finishing. 

Ques. 19. State how easily the molding was put onto the dash— 
that isto say, could the molding be slipped easily onto the top edges 
of the dash leather, or did the molding go onto said edges hard and 
require force to drive it on said edges. : 

Ans. It was a very difficult job to put the molding on. It went 
on very hard and it took a good deal of pounding to get it on. 

Ques. 20. You say it was a very difficult job to put on the mold- 
ing. Will you tell us whether all the moldings that were attempted 
to be put on went on without accident—breakage or bending ? 

Ans. No, sir; a great many of them broke. | 
260 Quest. 21. State whether or not in the year vou worked for 

Emerson & Fisher in their finishing room Valentine Fleck- 
stein worked in said finishing room; and,if he did, tell us what his 
duties were and whether he was a Journeyman or a “ eub.” 

Ans. He used to work around there—sweep up, dust buggies, run 
errands, and give out stock. He was not learning no trade; he was 
just hired in the office and worked a little around the wareroom. 

Ques. 22. State whether or not said Fleckstein was expert enough 
to put moldings onto dashes when you worked in the finishing 
room. 

Ans. No, sir. 

Ques. 28. State whether or not during the year that you worked 
in the finishing room said Ileckstein ever put moldings onto dashes 
in said room, to your knowledge ? 

Ans. No, sir. | 

Ques. 24. If said Fleckstein had put moldings onto dashes in said 


~— 
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finishing room during the year you worked therein would you have 
known of it? 


(Objected to as incompetent.) 
261 Ans. Yes, sir; I would. 


Cross-examined by C. M. Peck, Esa.: 
a ’ | 


X Q. 25. Are you aware that Mr. Emerson, Mr. Iisher, Mr. J. T. 
Richmond, and Henry Staver and Valentine Fleckstein have each 
and all sworn that such a device as Exhibit Richmond Sheath was 
used for putting moldings onto dashes at Emerson & Fisher’s in 1874 
and 1875? 

Ans. No, sir. 

X Q. 26. LT now tell you that they did so swear, and ask you 
whether or not you may not be mistaken when you assert positively 
that no such.device was ever used at Emerson & Fisher's ? 

Ans. No, sir; | am not mistaken. 

X Q. 27. Do you mean to intimate that these gentlemen have 
sworn falsely ? 

Ans. They are mistaken if they say the sheath was in use in 1875. 

X Q. 28. You mean in general or continuous use ? 

Ans. In any kind of use from May, 1875. It was not in use at 

ali. 
262 X Q. 29. Did you work continuously in the room where 
moldings were put on dashes? 

Ans. No, sir. 

X Q: 30. How, then, do you pretend to know what was done in 
that room when you were not init? — . 

Ans. Well, when we would go in the morning we would have to 
vo down-stairs and finish up the work, and when the work was all 
finished we would have to go back to the trimming shop. 

X Q. 51. Did you loose any time in 1875. 

Ans. Not after I started to work there; not a day. 

JOHN GLENN. 


And Joun Scoutins, being first duly sworn, deposes and says, in 
answer to interrogatories to him propounded by counsel for com- 
plainant, as follows s, to wit: 


Ques. 1. State your name, age, residence, & occupation. 
Ans. My name is John Scollins ; age, 28 vears; residence, south- 
east corner of Liberty and Baymiller streets, Cincinnati ; occupation, 
carriage trimmer. Iam at present engaged with Louis Cook. 
263 (). 2. State whether or not you ever worked for Emerson & 
Fisher, carriage manufacturers, Cincinnati, Ohio; and, if you 
did, state when you began to work for said firm, when you left their 
employ, and whether you worked continuously from the time you 
entered their employ until you left it; also in what department or 
at what branch of the business you worked. 
Ans. I started to work there in the latter part of May, 1874, and 
worked for them during 1875 and 1876. I began to work for them 
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again in September, 1880, and worked for them until February, 
1882. I lost a day occasionally, but very seldom, and never more 
than a day ata time. In 1874 and part of 1875 I stitched all the 
dashes and assisted in the wareroom, and during the balance of the 
time I worked on top work. 

Ques. 3. During 1874 and part of 1875, when you stitched all the 
dashes, how was the top edge of the leather-covered dash usually 
finished ? 

Ans. It was trimmed off close to the stitching and polished up. 

We used molding on some of our best work. Either I put 
254 that molding on or the finisher or some of the trimmers. 
Ques. 4. How and by what means was the molding put 
upon the dash ? 

Ans. It was put on by the use of a mallet. We opened up the 
end of the molding a little and pressed it on by the hand a little 
way,and then drove iton witha mallet. They used to fit very tight, 
and often we would bend them and have to throw them away. 

Ques. 5. State what your opportunities were for knowing the mode 
in which moldings were put onto dashes and the means employed 
in putting the moldings onto the dashes during the first time you 
were at Emerson & ITisher’s. 

Ans. I had every opportunity there was there. Besides stitching 
the dashes I assisted in the wareroom in finishing off work and 
could see everything that wes going on there. I know what was 
done in the trimming room also, because I stitched all the dashes 
there. 

Ques. 6. Was the wareroom known by any other name? 
265 Ans. Yes; the finishing room. 

Ques. 7. When moldings were put onto dashes at Emerson 
& Fisher's during the first time that you were there in what room or 
rooms were they put onto the dashes” 

Ans. They were generally put on in the trimming shop: ocea- 
sionally there might be a few put on down in the finishing room. 

Ques. 8. Why were they put on at all in the finishing room ? 

Ans. Sometimes we would not have the time upstairs In the trim- 
ming shop and would take them down into the finishing room and 
put them on there. When they were taken down there the finisher 
put them on. 

Ques. 9. Examine Defendant’s Exhibit Richmond Sheath and 
state whether you ever saw or heard of such a device, either of soft 
or hard wood, long or short, while you were at Emerson & Fisher’s ; 
also examine Complainant’s Exhibit Staver Stick and state whether 
or not you ever saw such a device or one substantially like it at Em- 

erson & Fisher's? 
266 Ans. No,sir; I never did. [am positive that if there had 
been anything of that kind [I would have seen it. 

Ques. 10. Judging from your experience and knowledge of the 
difficulty of driving moldings onto dashes, if a device like Defend- 
ant’s Exhibit Richmond Sheath, of hard wood and of suitable length, 
were used in putting moldings onto dashes how Jong would such a 
device stand, and, also, how long would a device substantially like 
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Complainant’s Exhibit Staver Stick fast in use in putting moldings 
onto dashes ? 

A. I should judge, from my knowledge, that a stick like Rich- 
mond sheath, made of hard wood, would “last for 4 years. I think J 
think Exhibit Staver Stick would last equally as lone 

Ques. 11. How long before that metal stop would break out in 
Exhibit Richmond Sheath if the same were in use in driving mold- 
ings onto dashes? | 

Ans. I should judge that would last as long as the stick. 

Ques. 12. Do you understand how these devices are used ? 
267 Ans. No, sir; I never seen any used. 

(Ques. 13. Inasmuch as I[ find that you do not understand 
how these devices are used, I will now tell you that, according to 
the testimony of certain persons, the molding is inserted in the 
eroove in the stick, and the molding then st arted on the top edge of 
the dash; then the rear end of the “stick is hammered upon by a 
hammer or mallet or stick with sufficient foree to drive the mold- 
ing onto the dash. In view of such use, please tell us how long such 
device would stand or wear 1n use In putting on moldings. 

Ans. In such a case as that I think it would not last longer than 
io put on a few moldings, because striking on the end of this Rich- 
mond sheath would loosen that metal in a very few raps, and by 
driving on the Staver stick the molding would run into the wood. 

Ques. 14. Referring to my questions 10 and 11 and your answers 
thereto, will you explain in what manner you supposed, when you 

answered those questions, that these devices were used ? 
268 Ans. I thought this groove was merely to keep the mold- 
ing straight, and that it was drawn on by some means or 
other. 

QM. 15. State whether or not one Valentine Fleckstein worked at 
Emerson & Fisher’s while you were there the first time in their em- 
ploy; and if he did, state, if you know, about when he began to 
work for Emerson & Fisher, what position he occupied, and what 
were his duties. 

Ans. Yes, sir; he worked there. I think he commenced shortly 
after I did. His duties were to sweep out the office, dust off the 
buggies, and run errands. His principal place was tn the office. 

Q. 16. State whether or not he was employed to put moldings onto 
dashes. 

A. No, sir. 

(. 17. State whether or not Fleckstein was competent to put 
moldings onto dashes. 

Ans. No, sir; he was not. 

(. 18. You have stated that the moldings were generally put on 

in the trimming room. Do vou mean that after you got to 
259 using the moldings more than you did at first they ‘continued 

to apply the moldings, for the most part, in the trimming 
room ? 

Ans. No, sir. When they got to building buggies in large quan- 
tities they used to bolt on the dashes in the finishing room and put 
the moldings on after the dashes were bolted on. 
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Cross-examined by C. M. Peck, Esq. : 

X Q. 19. During 1874 and 1875 in what room at Emerson «& 
Fisher’s did you w vork more than in any other ? 

Ans. J don’t think that I worked in one more than the other—in 
the finishing room or the trimming room. 

a 4. BO: What were your special duties at that time ? 

Ans. Stitching dashes, putting in oil-carpet in the finishing 
room, and tacking on falls. 

X Q. 21. In what room were the moldings usually put onto the 
dashes at that time? 

Ans. Some of them were put on in the trimming room and some 
in the finishing room. 

X Q. 22. If you were told that Mr. Emerson, Mr. Fisher, 
270 = Jno. T. Richmond, Henry Staver, Valentine Fleckstein, had 
each and all of them sworn that such a device as Exhibit 
Richmond Sheath had been used in Emerson «& Fisher’s shops in 
1874 and 1875 for putting moldings on dashes would you not be 
willing to admit that you were mistaken when you say no such de- 
vice ever was used, and is not your testimony based entirely upon 
the fact that you never saw such a device? 

Ans. It does not make any difference to me what those gentlemen 
swore to; I am positive that there never was such a device as this 
used in the shop. 

X Q. 25. When were you first approached with reference to your 
testimony in this case, and by whom? 

Ans. About a week and a half ago; by Mr. James McCurley. 

X Q. 24. Relate what Mr. McCurley said to you at that time. 

Ans. Mr. McCurley asked me about this sheath. I told him I 
had never seen anything of the kind in the shop. 

X Q. 25. Is that all he said to you? 
271 Ans. That is all. 

X Q.26. What are you to receive » for giving your testimony 
in this case, if anything? 

Ans. That is something I could not tell, as I felt it my duty to 
come here to tell what I know. 

X Q. 27. Why can’t you tell what vou was to receive ? 

Ans. Rertnis I never asked. 

X Q. 28. Have you never been told ? 

Ans. No, sir. 

X Q. 29. Are you at present out of employment? 

Ans. No, sir; I am working for Louis Cook. 

X Q. 30. Do you receive your pay the same when you are absent 
as when you are present? 

Ans. No, sir. 

X Q. 31. Had 
the other witnesse 

Ans. No, sir. 

X Q. 32. Did you know what Mr. Emerson, Mr. Fisher, Richmond, 

Staver, & Fleckstein had sworn to? 
242 Ans. = sir; I did not. 
X Q. 323. When you went to Emerson & Fisher’s in which 


rou been told before you came on the stand what 
s in this case had sworn to? 
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room did you first go to work and how long did you remain at work 
in that room exclusively ? 

Ans. I first went to work in the trimming room; at the same time 
I was told that I would have to work in the finishing room, too. 1 
don’t suppose I worked a couple of days in the trimming room 
before I had to go to work in the finishing room. 

X Q. 335. For what did you have to go into the finishing room, 
and for how long would you be kept there on each occasion? 

Ans. To tack in oil carpet and put on falls and fit curtains; 
sometimes for a quarter of a day and half a day at a time. 

X Q. 54. Your being there a quarter of a day and half a day at 
a time was the exception rather than the rule, was it not? 

Ans. Well, I had work to do there; take it on an average, I was 
there generally about a quarter of a day. 

JOHN SCOLLINS 


273 And Patrick Morrissey, being duly sworn, deposes and 
says, in answer to Interrogatories to him propounded by 
counsel for complainant, as follows, to wit: 


Ques. 1. State your name, age, residence, & occupation. 

Ans. My name is Patrick Morrissey; age, 24 years; residence, 
3altimore pike, Fairmount, Cincinnati; occupation, carriage trim- 
mer. I am now employed at Louis Cook’s carriage factory. 

Ques. 2. State whether or not you ever w orked for Emerson & 
Fisher, carriage manufacturers, Cincinnati, Ohio; and, if you did, 
state when you began to work for said firm, when you left their 
employ, and whether you worked continuously from the time you 
entered their employ until you left it; also in wLat department or 
at what branch of the business you worked. 

Ans. Yes, sir; I worked for them. I started to work for them 
when they started up, in 1871, and staid there until 1880. I worked 
continuously for them during that time. I worked in the trim- 
ming shop; I trimmed tops and did all branches of the work 

there. | 
274 Ques. 3. Up to the time when Emerson & Fisher began 
buying rein made dashes to use on their work, and begin- 
ning with the year 1874, how was the top edge of the leather-cov ered 
dash usually made or finished ? 

Ans. Towards the last they started to use the moldings. In some 
they stitched them the same as on the sides, and in others they 
would make the big stitches for the moldings. 

Ques. 4. State, if you know, how and by what means the molding 
was put upon the dash. 

Ans. When they first got the moldings they were put on in the 
trimming shop; there were very few that they got; they were put 
on by a mallet or stick or club, as you call it. 

Ques. 5. When the moldings were put onto the dashes did they 
go on easily or did they go on hard; and how much force was re- 
quired to push or drive them into place; and did they always go 
on without accident or damage to the molding? 
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Ans. They went on hard; a good lot of foree was sometimes re- 
quired, and sometimes they would bend. 

Ques. 6. In driving the molding onto the dash where did 
you use the mallet or club—at the side of the molding or di- 
rectly upon its end, or how’? 

Ans. We used it on the end. 

Ques. 7. State what your opportunities were for knowing the mode 
in which moldings were put onto dashes and the means employed 
in putting the moldings onto dashes at Emerson & Fisher’s begin- 
ning with 1874 and ending with the year 1878. 

Ans. They always put them on with a stick or club. I used to 
be down there and see them in the wareroom putting on the mold- 
ings. , 

Ques. 8. Please examine Defendant’s Exhibit Richmond Sheath 
and state whether you ever saw or heard of a device like that ex- 
hibit, of soft or hard wood, long or short,at Emerson & Fisher’s fac- 
tory while you were in their employ; also examine Complainant’s 
Exhibit Staver Stick and state whether you ever saw or heard of a 
device like said exhibit at Emerson & Fisher’s while in their employ. 
Ans. No, sir; I never saw or beard of either of them while I was 
there. 
276 Ques. 9. If such a device had been used or in public view 
at Emerson & Fisher’s while you were in their employ would 
you have known of it? 

Ans. Yes, sir. 

Ques. 10. State whether or not one Valentine Fleckstein worked 
for Emerson & Fisher while you were there; and, if he did, tell 
about when he began to work and what his duties were when he 
came and for, say, two years thereafter. 

Ans. I think he came in 1875; I ain’t positive, though, but I 
think it was in 1875. He worked in the office and swept up the 
wareroom and gave out stock when he first came there. 

Ques. 11. For about how long after he came there did he follow 
these duties and do this work? 

Ans. I guess, very near two years, to my knowledge. 

Ques. 12. During those two years, state whether or not Fleckstein 
was competent to put moldings onto dashes. 

Ans. I think not. 

Cross-examined by C. M. Peck, Esq.: 
X Q. 13. Did you work in the room where they put moldings 
onto dashes in 1874 and 1875? 
277 Ans. When they first got them they used to put them on 
“A” grade jobs in the trimming room; there were very few 
they got, though. I worked in the trimming room, and they put 
on some down in the wareroom in 1875. 

X Q. 14. Do you know how those were put on down in the ware- 
room ? 

Ans. Yes, sir; with a club. | 

X Q. 15. Did you ever see them put them on in the wareroom? 

Ans. Yes, sir. 
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X Q. 16. How often ? 

Ans. Every day or every other day. 

X Q. 17. How long did you stay in the wareroom each time? 

Ans. Sometimes maybe not a minute, and other times five or ten 
minutes. 

X Q. 18. Then, for all you know, they might have put on mold- 
ings in the wareroom in a number of different ways when you were 
not there, might they not? 

Ans. If they did I would be sure to find out. 

X Q. 19. That does not answer the question exactly and I 
278 repeat it. (Question repeated.) 

Ans. They always put them on with a club or mallet. That 
was the only way they had of putting them on. 

X Q. 20. You mean so far as you know, don’t you ? 

Ans. Yes, sir. 

X Q. 21. And is not your entire testimony based upon the fact 
that you never saw or heard of such devices as Exhibits “ Richmond 
Sheath ” and “Staver Stick,” and only that? 

Ans. I never heard tell of them. I don’t understand the question. 

X Q. 22. X Ques. 21 repeated, with request that the examiner ex- 
plain same to the witness. (Question explained.) 

Ans. Yes, sir; that is the only reason. 

X Q. 28. Who first approached you with reference to your testi- 
mony in this ease and when? | 

Ans. Mr. MeCurley, about two weeks ago. 

X Q. 24. Do you mean Mr. James McCurley, the gentleman sit- 
ting over here? 

Ans. Yes, sir. 


279 Re-examined by counsel for complainant: 


Q. 25. Do I understand you that you mean in your answer to X 
ques. 22 to be understood that your only means of knowing that 
the Exhibit Richmond Sheath and Staver Stick were not seen or 
heard of by you at Emerson & Fisher’s was because you did not 
happen to see or hear of it, or do you mean to be understood that 
from personal observation, acquaintance with the workshop, work, 
and workmen of Emerson & Fisher’s factory you are positive that if 
such a tool or device had been exposed to public view or used there 
you would have known of it? 


(Objected to as improper, leading, and argumentative.) 
Ans. Yes,sir; [ would have known of it if they had one and used 
it. If they had one they must have kept it hid somewhere, because 


they always used a club. 
PAT. MORRISSEY. 


The further taking of these depositions is hereby adjourned until 
Wednesday, January, 10th, 1883, at 9.30 o’clock a. m. 
: HERMAN MERRELL, 
N. P., Acting Spel Ex’r. 
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280 Met this Wednesday, January 10th, 1883, pursuant to ad- 
journment. 
Present: Wm. H. Fisher, Esq., for complainant, and Chas. E. 


Brown, Esq., for respondent. 


And JosepH A. SCHOENBERGER, being first duly sworn, deposes and 
says, in answer to interrogatories to him propounded by counsel for 
complainant, as follows, to wit: 


Ques. 1. State your name, age, residence, and occupation. 

Ans. My name is Joseph A. Schoenberger; age, 28 years; resi- 
dence, 59 Western avenue, Cincinnati; occupation, mailing clerk at 
Benziger Bros., 145 Main St. 

Ques. 2. State whether or not you ever worked for Emerson & 
Fisher, carriage manufacturers, Cincinnati, Ohio; and, if you did, 
state when you began to work for said firm, when you left their em- 
ploy, and whether you worked continuously from the time you en- 
tered their employ until you left it; also in what department or at 
what branch of the business you worked ? 

Ans. Yes; [did work forthem. I began therein February, 1874, 

and kept onjcontinuously until the fall of 1879. I was em- 
281 ployedinthe trimming department. Ientered asapprentice at 

that time. All parts of the trimming was done there, includ- 
ing the making of dashes, at that time. 

Q. 3. State whether or not leather-covered dashes were made at 
Emerson « Fisher’s; and, if yea, tellus how the top edge of the 
dashes was usually made or finished during the years 1874 and 18735. 

Ans. Well, they were made leather-covered, and all throughout 
1874 I am quite positive that no other was used than the substantial 
railing, and also through-t the year 1875, to the best of my knowl- 
edge, there was no other used. 

Ques. 4. Please explain what you mean by “ the substantial rail- 
ing ;” briefly describe it. 

Ans. It was simply a solid iron rod affixed to the frame of the 
dash proper and about a quarter of an inch thick and rased about 
an inch above the top of the dash frame proper. 

Ques. 5. State whether or not, at Emerson & Fisher’s, at any time, 
moldings were put upon the top edge of the dashes; and, if they 
were, state, if you know, how they put these moldings onto the 
dashes. 

(Objected to, as witness is incompetent.) 


282 Ans. They were put on by simply placing one end of the 
molding onto the top edge of the stitching and driving the 
molding on with a mallet. 
Ques. 6. In driving the molding onto the dash where was the 
mallet used, at the side of the molding or directly upon its rear end, 


or how? 
(Same objection.) 


Ans. On the side of the molding—that is, at this point. (Witness 
puts his finger on one end of the molding “ Exhibit Dash Molding.”) 
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(Same objection.) 

Ques. 7. When the moldings were put onto the dashes did they 
go on easily or go on hard,and how much force was required to 
push or drive them into place, and did they always go on without 
accident or damage to the molding? 


(Same objection.) 


Ans. I should say very hard, sometimes requiring the force of 
two or three men; they did not always go without accident or 
damage. 

Ques. 8. State what kind of accident or damage happened to these 
moldings while being put upon dashes. 

(Same objection.) 

283 Ans. Bending out of shape. 

Ques. 9. State whether or not you frequently saw these 
moldings put upon dashes after the time when Emerson & Fisher’s 
factory began to use them upon dashes; also state in general what 
your opportunities were for knowing the mode in which moldings 
were put on dashes and the means employed in putting the mold- 
ings onto dashes beginning with the year 1874 and ending with 
the year 1878. 

(Same objection.) 

Ans. I did so see them used; at just what time they began to use 
them I could not state definitely, but am quite positive that they 
were not used In 1874, and to the best of my knowledge not in 1875, 
either; my opportunities for knowing were, in the first place, my 
position as trimmer and my passing through the finishing department 
as often as four times a day regularly; also the calling from the 
trimming shop occasionally to repair some damage done to work 
while being transferred from the trimming room to the finishing 
department. 

Ques. 10. Please examine Defendant’s Exhibit “ Richmond 
284 Sheath” now shown you and state whether while at Emerson 

& Fisher’s you ever saw or heard of a device like said ex- 
hibit, either of soft or hard wood, used in putting moldings onto 
dashes or as being there in said factory for any purpose whatever ; 
also examine Complainant’s Exhibit “Staver Stick ” now shown you 
and state whether while at said factory you ever saw or heard of 
such a device used there or being there for any purpose whatsoever. 

Ans. No; to the best of my knowledge, neither one nor the other 
device was used during the time of my employment there. 

Quest. 11. If a device such as mentioned in my last question had 
been used in the factory of Emerson & Fisher or exposed to public 
view there while you were in their employ would you have known 
of it? 

Ans. I should think so; most certainly. 

Ques. 12. When you began to work for Emerson & Fisher how 
many hands worked in the trimming shop and who did the fin- 
ishing? — 
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Ans. Two—H. Staver and P. Morrissey, the first-named doing 

the finishing, occasionally assisted by Mr. John Fisher him- 
self. 

285 - Ques. 13. State, if vou know, when Valentine Fleckstein 
began to work for Emerson & Fisher and what his duties 

were. 

Ans. No; I-could not state definitely, but think that he was not 
employed before the spring of 1876; doing the work of office boy, 
cleaning, sweeping, &c., assisting in carrying work from the trim- 
ming room to the finishing department and “transfer them—that is, 
rei dy -made work—to the railway depot. 

Ques. 14. State about how long Fleckstein continued to perform 
these duties. 

Ans. I could not state. 

Ques. 15. During the year 1876 tell us whether he was competent 
to put moldings onto dashes. 

Ans. No; I think not. 

Cross-examined by C. M. Peck, Esq. : 

X Q. 16. Is not your testimony as to the non-use of such a device 
as “ Richmond Sheath ” at Emerson & Fisher’s based entirely upon 
the fact that you never saw or heard of such a device and only 
that? 

Ans. Yes, sir. 
286 X Q.17. By whom were you first approached with refer- 
ence to your testimony in this case, and when’? 


Aus. By Mr. J. McCurley. If I am right, it was the latter part of 


last month; I could not state the day or week. 

X Q. 18. Mr. McCurley was the first witness examined under the 
present notice and has been present here during the testimony of all 
the other witnesses since himself and is now sitting on the opposite 
side of the table to you. Is that the Mr. McCurley to whom you 
refer? 

(Objected to as immaterial and incompetent, particularly the part 
of the question ending with the word “ himself.” 

Ans. Yes. 

te-examined : 

Ques. 19. Do I understand yon that you mean in your answer to 
X ques. 16 to be understood that your only means of knowing that 
such a device as Richmond sheath was not used at Emerson & 
Fisher’s was because you did not happen to see or hear of it, or do 
you mean to be understood that from personal observation, ac- 

quaintance with the workshop, work, and workmen of Emer- 
287 son & Fisher’s factory, that if such a device had been used 
there you would have known of it? 


(Objected to as improper, leading, and argumentative.) 


Ans. My answer to X ques. 16 isa mistake. It should be no. I 
mean to be understood that I would have known for the reasons 
stated in the latter part of your question. 


—— 
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Recross-examined : 

X Q. 20. Would you still be so positive in asserting that such a 
device as Richmond sheath was never used at Emerson «& Fisher’s 
in 1874 and 1875 if you were informed that five others who were in 
the shop at that time, including Mr. Emerson and Mr. Fisher, the 
proprietors, had sworn that such a device was used ? 


Ans. Yes. 

JOS. A. SCHOENBERGER. 
288 STATE OF OHIO, 
County of Hamilton, | 

IT, Herman Merrell, a notary public within and for said county, 
selected to act as special examiner under the 67th rule, in equity, as 
amended, in the cause stated in the caption, do hereby certify that 
the foregoing examination was had, pursuant to the annexed notice, 
at the office of Wm. Hubbell Fisher, Esq., No-. 12 and 13 Wi iggins 
block, Cincinnati, Ohio, on the Sth, 6th, 8th, 9th, and 10th days of 
January, A. D, 1883. 

I further certify that at the said time and place I was attended by 
James W. McCurley, George Huber, John N. Dornsiefer, Joseph N. 
O. Grear, John Glenn, Jolin Scollins, Patrick Morrissey, and Joseph 
A. Schoenberger, witnesses produced on behalf of the complainant, 
they being of sound mind and lawful age, and the said witnesses 
were previously to the commencement of their depositions by me 
severally cautioned and solemnly sworn to testify the truth, the 
whole truth, and nothing but the truth, and the depositions herein- 
before appearing were by me reduced to writing in the presence of 
and read over by me to said witnesses respectively, and were there- 

upon subscribed by them respectively in my presence. 
239 [ further certify that I am not of counsel nor attorney nor 
relative of either of the parties to this cause nor in any man- 
ner interested in the result thereof. 

In testimony whereof I have hereunto set my hand and affixed 

my seal of office this 11th day of January, 1883. 


SS ~ 


[SEAL. | HERMAN MERRELL, 
Notary Public, Acting Special Examiner. 
Cost Bill. 
Herman Merrell, depositions & subpeena, &c. .----.------- $52 15 
Witnesses : 
J. W. McCurley, SOY asa ss coon terse ec hcticnias hacen a nincin lad 2 O00 
J. N. Dornseifer, BF catchy neti ane a a a ca i 1 50 
J. N. O. Grear, a a a 3 00 
John Scollins, 1] oncitkcaieiae aaa aa ademareenilice 1 50 
George Huber, Bo Os sasdcancn sled enaigaa a aamapiian i o> OO 
John Glenn, Ds snctsmw minnie Sauipe edie ini aetataaliia alittle 1 50 
Morrissey, |. ceinieientsmmignicaaiiaeanansaaaod 1 50 
ras. A. Bchoesbemet 1 9) kkk cutie neeas 1 50 
TIE a ic sari darsoree Smita since ec ala a cd dae anal aiaaiaadia $68 65 


Paid by complainant. 
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290 And afterwards, to wit, on the 19th day of January, A. D. 
1883, came the complainant and filed in the clerk’s office of 
the court aforesaid certain depositions in this cause; which deposi- 


tions are in the words and figures following, to wit: 


Depositions of C. D. Firestone, Oscar G. Peters, Edwin H. Mooney, and 
George M. Peters. 


Circuit Court of the United States, Southern District of Ohio, Western 
Division. In Equity. 
GEORGE M. PETERS \ 
US. No. 3206. 
Tue AcTIVE MANUFACTURING CoMPANY. } 


Examination of witnesses at the request and on behalf of the com- 
plainant above named, under the 67th rule of practice for the courts 
of equity of the United States, in pursuance of the notice hereto at- 
tached and subject to the stipulations herein mentioned, before me, 
H. F. Guerin, agreed acting special examiner and notary public in 
and for the county of Franklin, State of Ohio, to take the following 
depositions. 

It is stipulated by the parties that these depositions be taken be- 
fore me, H. F. Guerin, by questions and answers. 

H. F. GUERIN, 
Notary Public and Agreed Acting Special Examiner 


Present: J. W. Firestone, counsel for complainant. 


291 C. D. FrrESTONE, witness produced by complainant, being 
first duly sworn, deposes and says as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. 1. My name is C. D. Firestone; age, 34 years; residence, Co- 
lumbus, Ohio; occupation, manufacturer. 

q. 2. Are you acquainted with William Peel, Esq., of the firm of 
Peel & Elster, manufacturers of dash moldings, at Springfield, Ohio ? 

A. 2. Ll am. 

Q. 3. Are you acquainted with Geo. M. Peters, of Columbus, Ohio, 
and do you know him to be the patentee of a certain device for put- 
ting moldings on carriage dashes? 

A. 3. Iam acquainted with Geo. M. Peters, and letters patent were 
granted him for a sheath for putting metal-ic moldings on dashes 
on June 6th, 1876. 

Q. 4. State whether or not you was present at and heard a certain 
conversation between the said Wm. Peel and Geo. M. Peters relative 
to the manufacture by said Peel and for use by his customers of the 
patented device of Geo. M. Peters for drawing moldings on dashes; 
if yea, state when and where said conversation took place, who was 

present, and what was said. 
292 A. 4. I was present at and heard the conversation between 
Wm. Peel and Geo. M. Peters. This conversation took place 
in the fall of 1878, at the office of the Peters Dash Company, in Co- 
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lumbus, Ohio. The only persons present were Geo. M. Peters, Wm. 
Peel, Oscar G. Peters, and myself. After passing the compliments 
of the day Mr. Peel stated to Peters what he had come to Columbus 
to see him in regard to securing the right to use his patent sheath 
for applying moldings to dashes for two of his customers, Emerson, 
Fisher & Co. and Lewis Cook, of Cincinnati, O. Mr. Peters at first 
objected to allowing him to supply said customers with the molding 
sheath, and said he feared that they might at some time get into the 
hands of an opposition dash Co., and might be used against us in 
someway. Mr. Peel stated that he would guarantee that they should 
never go beyond his control, and that Mr. Peters need not have any 
fears of their getting into the hands of opposing parties. Mr. Peters 
then told him that if he wanted to make the two machines, one for 
Emerson, Fisher & Co. and one for Louis Cook, and loan them to 
them for their own private use, with the distinct understanding that 
any time he wanted them returned from any cause whatever that 

he (Peel) would get the machines and return them to Mr. 
293 + Peters. Mr. Peel “said, “All right; I agree to that.” He was 

very thankful for the favor, and said he would guarantee 
there would be no trouble about the matter. Mr. Peters then gave 
Mr. Peel the date of the patent and requested him to mark the date 
on both of the machines, which Mr. Peel agreed to do. 

(). 5. Where was the office of the Peters Dash Co. located in which 
this conversation took place? 

A. 5. It was in what was known as our then new office, located on 
the southwest corner of Fair alley and Locust alley, directly west 
from the offices we at present occupy. 

(). 6. Mr. Peel is asked in his deposition, X question 31, viz: “At 
the time, when at Columbus, Mr. Peters gave you permission to make 
three of these machines where was the shop located in which you 
had the said interview with Mr. Peters?” Mr. Peel replied: “It was 
northwest from where their present oflice is, across the street,” and 
in X ques. 32 Mr. Peel asked, viz: “Did your interview take place 
in that shop; and, if yea, where was that office located in reference 
to the shop?” Answer. “It was in the southeast corner of the shop.” 

You may now state whether or not Mr. Peel is correct in his 
294 answer to the two foregoing questions and give any reason 
you may have as to why he 1s not correct. 

A. 6. Mr. Peel is not correct in his answers as to where said con- 
versation took place. He testifies that this conversation took place 
in the fall of 1878. We moved our office from the frame building 
he describes to the brick building across Locust alley and situated 
on the southwest corner of Locust and Fair alleys in February of 
1878. Therefore, it could not have taken place where he stated. 

Q. 7. State whether or not you ever had a conversation with Mr. 
Peel about the Active Manufacturing Co. of Cincinnati, Ohio, using 
this machine for putting moldings on dashes patented by Geo. M. 
Peters. And, if so, when, where, ‘and what was said and at whose 
—. did you have said conversation ? 

A. 7. I had a conversation with Mr. Peel at the Gibson House, in 
Cinictivantl. O., a few days after the Active Manufacturing Co. filed 
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their answer to the first suit brought by Mr. Peters against them for 
infringing the above-named patent. He obtained a copy of their 
answer, in which they said they were using a sheath under license 
from Geo. M. Peters. Mr. Peters sent our att’y to Springfield to see 
Mr. Peel and have him meet me in Cincinnati at the Gibson House. 
Mr. Peel met me at the Gibson House as per appointment. 
295 I told him what the Active Manufacturing Co. claimed in 
their answer, and that Mr. Peters said that he (Peel) had 
violated his contract in allowing Emerson, Fisher & Co. to give the 
molding sheath to the Active Manufacturing Co., and that be must 
proceed at once to get the sheaths that he had made and loaned 
to the above-named Emerson, Fisher & Co. and Lewis Cook and re- 
turn them to Mr. Peters as per agreement. Mr. Peei stated that it 
was wrong for Emerson, Fisher & Co. to allow the Active Manu- 
facturing Co. to use this sheath, and he would go at once and de- 
mand the sheaths and return them. He then left the hotei and I 
made an appointment to meet him at the Hotel Emery between 12 
and 1 of that day. I then went out into the city to visit our trade 
and, among others, called upon Emerson, Fisher & Co., about noon. 
Mr. Emerson then told me that Mr. Peel had been to see him and 
demanded the sheath that he (Peel) had loaned them (Emerson, 
Fisher & Co.); that Mr. Peters had demanded him (Peel) to return it 
to him (Peters) at Columbus, Ohio. Mr. Emerson told me that he 
didn’t propose to have any trouble about the matter, and that he 
would get the sheath and return it. I told him that was my 
mission to Cincinnati, to meet Peel and have him return 
296 the sheaths. We (Mr. Emerson & myself) then took a 
Central avenue car, and came down-town and met Mr. 
Peel at the entrance of the hotel Emery. Mr. Emerson told Mr. 
Peel that he, Emerson, had told me of the conversation that he 
and Peel had that morning, and that he had told me the same as 
he had told him (Peel), that he would get the sheath and return it at 
onee. Tothis Mr. Peel remarked, “Mr. Emerson, that makes me 
feel good. I was considerably worried about this matter; I always 
thought you were a fair, square man, and now I know it to be a 
fact.” Mr. Emerson thanked him for the compliment and left, saying 
that he was going down to the bank. I then asked Mr. Peel if he 
had been out to see Mr. Cook to get the sheath that Cook had. 
He said he had not, but was going right out and would demand it 
and return it. We then separated, Mr. Peel saying that he would 
take the car and go right out to Cook’s. I met Mr. Peel at Cincin- 
nati and acted under the instructions of Mr. Geo. M. Peters. 
(.8. Please examine letters patent No. 178,463, and dated June 
6th, 1876, and state, if you know, when Mr. Geo. M. Peters made 
the invention described and claimed in said letters patent. 


(Mr. Firestone, counsel for Mr. Peters, here hands witness 
297 copy of letters patent No. 174,463, and witness examines 
same.) 
H. F. GUERIN, 
Notary Public. 
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A. 8. I do not know exactly when Mr. Peters invented the sheath, 
but I know that he applied moldings to dashes with wooden sheaths 
in the spring of 1874, about April or May, and applied moldings to 
dashes with sheaths of different kinds until he perfected the one 
described in the above letters patent. 

Q. 9. Have you had any experience in applying dash moldings to 
dashes by means of a sheath ? 

A. 9. Yes, sir; I have; [have been engaged in the manufacture 
of buggies and dashes for the last thirteen years. 

(). 10. Please examine the Exhibit “ Richmond Sheath” and Ex- 
hibit “Staver Stick” and state from your knowledge of putting 
moldings onto dashes how long, in your opinion, would a device 
like either of said exhibits, either of hard or soft wood, stand in 
ordinary use in putting moldings onto dashes? 


Counsel for claimants here hands witness above-named exhibits, 
which are examined by witness, who makes reply as follows. 
H. F. GUERIN, 
Notary Public. 


298 A.10. I have examined exhibits above-named and would 
state that they would not last long enough to pay for making ; 
that at the farthest 1t would be impossible to put on very many 
moldings with either of them without splitting out. In the Rich- 
mond sheath, if it was struck by a hammer or mallet, which would 
be necessary to use in applying moldings to dashes, from the man- 
ner in which they are constructed, would cause the iron stop to be- 
come loose and would batter up the wood and would very soon 
break out entirely ; besides, the amount of hammering on the end 
of the sheath that it would require to drive the molding on would 
batter up the end and cause it to split. The objections to the Staver 
stick are, first, bv the molding resting against the wood, the grain of 
which runs lengthwise, would cause the molding to drive into the 
wood fully an inch or two in driving on a single dash molding, and 
the striking on the end with a hammer or mallet would very soon 
cause it to batter up & split the same as the “ Richmond sheath.” 
Another objection to wooden sheaths, in our experimenting, we 
found that in driving the molding on the dash the wood is not of 
sufficient strength to prevent the molding from breaking out 
299 the inner edges and allowing the molding to buckle up and 
destroy it. We have frequently experimented with putting 
moldings on with wooden sheaths, and we to-day tried several ex- 
periments with sheaths made from very hard ash wood, of similar 
shape as the “ Richmond sheath” and “ Staver stick,” and we could 
not successfully put on a single molding with either one without de- 
stroying the molding or sheath. 
©. 11. Please examine Exhibit- “ Firestone Dash and Sheath 1 
and 2” and state whether or not you ever saw said exhibit before ; 
and, if so, when, and what do they illustrate. 
A. 11. Ihave examined the exhibits called for in the foregoing 
question, and would say that I have seen them before, and they are 
the same sheaths referred to in my foregoing answer to quest. 10, 
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when I say we to-day tried several experiments with sheaths made 
from very hard ash wood. In making these experiments, which 
was done in the presence of Mr. Geo. M. Peters, myself, and several 
of our employees, we requested the superintende ont of our dash de- 
partment to take our regular moldings and dashes, such as we are 
applying or using every day, and apply the moldings to dashes very 
carefully by means of these wooden sheaths. In Exhibit “ No. thy 

in driving the molding on the first dash, we battered up 
300 the end considerably, : and the molding drove into the wooden 

part of the sheath over an inch or more, so that it was im- 
possible to release the sheath from the molding without destroying 
the sheath or molding or the dash. We slip-ed the molding into 
the groove of the sheath from the end and held the dash in a vise 
especially for the purpose; then started the molding on the dash, and 
then forced it on by driving with a mallet on the rearend of the 
sheath. We proceeded in the same manner with “Firestone Ex- 
hibit No. 2,” and before we got the molding onto the dash the wood 
along the edges of the groove gave way, caused by the pressure of 
the molding outwardly, which permitted the molding to buckle out 
from the groove and destroy the molding. I also discover that the 
screw which we placed in the wooden sheath to act asa stop for the 
molding, in only putting this molding partly on, moved the screw 
out of its position; and, judging from my experience, the hammer- 
ing required in applying moldings to dashes, and, as this experi- 
ment shows, by the battering up of the rear end of the wooden 
sheath, that the screw would be entirely torn out of the sheath in 
attempting to apply one or two more moldings. 
301 Complainant here offers in evidence “ Firestone Exhibit 

No. 1” and “ Firestone Exhibit No. 2,” and requests the no- 
tary — accordingly. 

H. F. GUERIN, 
Notary Public and Acting Special Examiner. 
C. D. FIRESTONE. 
Depositions of Oscar G. Peters. 
Oscar G. PETERS, witness produced by complainant, being first 

duly sworn according to law, deposes and says as follows: 


Q. 1. State your name, age, residence, and occupation. 
A. 1. My name is Osear G. Peters; age, 40 years; residence, Co- 
lumbus, Ohio; by occupation am a manufacturer. 
Q. 2. Are you acquainted with William Peel, Esq., of the firm of 
Peel & Elster, manufacturers of dash moldings, at Springfield, Ohio ? 
A.’2. fom. 
Q. 3. Are you acquainted with George M. Peters, of Columbus, 
Ohio? : 
A. 3. I am. 
().4. State whether or not you was present and heard a certain con- 
rersation between said Wm. Peel and.George M. Peters rela- 
302 ~—sittive to the manufacture by said Peel and for use by his cus- 
tomers of a certain patent sheath of George M. Peters for 


THE ACTIVE MANUFACTURING CO. 125 


drawing moldings on dashes; if yea, state when and where said 
conversation took place, who was present, and what was said. 

A. 4. Mr. Wim. Peel had a conversation in the office of the Peters 
Dash Co., at Columbus, Ohio, with Mr. Geo. Peters, in the presence 
of Mr. C. D. Firestone and myself, some time in the fall of 1878. 
Peel then asked Mr. Geo. Peters if he wouldn’t allow him (Peel) to 
make two of his (Peters’) patent sheaths for putting moldings on 
dashes. He said he wanted one for Emerson, Fisher & Co. and one 
for Lewis Cook, two of his (Peel’s) customers. Mr. Geo. Peters hesi- 
tated and suggested that it might do him (Peters) harm by falling 
into the hands of other dash companies. Peel replied that he knew 
that they wouldn’t; that he would not allow it, and that he would 
get the sheaths at any time called for by Peters and deliver them 
up to Peters; also said it would help him (Peel) very much in sale 
of moldings if Peters would grant this favor. Under this promise 
of Peel’s to return the sheaths, Peters, after consulting with myself 
and Mr. Firestone, gave his consent with the understanding that 
Peel would have the words “patented,” with date of patent, put 

on each sheath. Peters then gave Peel the date of patent. 
303 Peel said he would stamp them as requested. 
@. 5. Where was the office located where this conversation 
took place? 

A. 5. In the brick building of the Peters Dash Company, on the 
southwest corner of Fair alley and Locust alley, immediately west 
of the present office of the Peters Dash Company. 

Q. 6. Did you at any other time have a conversation or conversa- 
tions with Mr. Peel relative to the use by his customers or others of 
this patent sheath ; and,.if so, when and where, and what was said ? 

A. 6. Yes, I had other conversations. After I discovered, by the 
answer of the Active Manufacturing Co. to the first suit brought 
against them by George M. Peters on this patent sheath, that the 
Active M’f’g Company claimed to use the sheath under a license 
from Mr. Geo. Peters, I urged Mr. Peel and insisted on him return- 
ing those two sheaths, having been instructed so to do by Mr. Geo. 
Peters in case I met Mr. Peel. Mr. Peel said he would do so as soon 
as he went to Cincinnati, which would be the next week. This con- 
versation took place in the office of the Peters Dash Company. 

And further this deponent says not. 


OSCAR G. PETERS. 


o04 Epwin H. Mooney, of lawful age, being first duly sworn ac- 
cording to law, deposes and says, as follows: 
(). 1. State your name, age, residence, and occupation. 
A.1. My name is Edwin H. Mooney; age, 24 years; residence, 


Columbus, Ohio; by occupation am a dash-maker. 

Q. 2. For what period of time have you been employed as a dash- 
maker ? : 

A. 2. Sinee March 8th, 1878. 

Q. 3. Where are you now employed, and how long have you been 
so employed ? 
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A. 3. At the Peters Dash Company; have been in their employ 
since March Sth, 1878 

Q. 4. Did you ever have occasion, in your experience as a dash- 
maker, to apply metallic moldings to dashes ; and,if so, to what ex- 
tent? 

A. 4. I have had occasion to puta great many moldings on Sushi 
since l entered the employ of the Peters Dash Company, and during 
the last two years have been superintendent of the dash factory of 
the Peters comm Co., and since ray employment commenced, on 
March 8th, 1878, the Peters Dash Co. have applied about 550,000 

moldings on dashes—that is, the metal moldings. They have 
305 also made a good many leather moldings. 
Q.5. From your knowledge, as a result of your experience of 
putting metal moldings on dashes, how long, in your opinion, would a 
device or sheath like Defendant’s Exhibit “ Richmond Sheath” or 
like Complainant’s Exhibit “ Stave Stick,” made of either hard or 
soft wood, stand, in ordinary use, in putting moldings onto dashes ? 
Give any reason you may have for the opinion you express. 

Witness is here handed the exhibits called for in the question. 

H. F. GUERIN, 
Notary Public. 


A. 5. I have examined the exhibits called for in the question, and 
with mae to the Exhibit “ Richmond Sheath,” in my opinion, if 
made long enough and of suitable size the sheath wouldn’t stand 
more than putting moldings on two or three dashes. The metal stop 
would work loose and drop out by reason of the strain brought to 
bear upon it by the moldingin process by being applied to the dash. 
If the stop didn’ t drop out themolding W ould buckle and twist out of 


desk dosh the pressure of the matiod against the outer sats of 
the groove would cause the edges of the groove to give way, 
306 thereby letting the molding twist and buckle out. The only 
means of applying moldings to dashes by means of this 
wooden sheath would be by hammering on the rear end of the 
sheath, thereby jarring the iron stop loose and causing it to drop 
out, as there would be no means of holding it in when the sheath 
was turned in the proper position to apply ‘molding to the dash— 
that is to say, with the stop downward or under side. These mold- 
ings are put on very tight, and the necessary hammering on the 
rear end of the sheath would bruise the end and cause it to split. 
In Complainant’s Exhibit “Staver Stick ” I find the only substantial 
difference between it and the Exhibit “ Richmond Sheath ” is in the 
fact that in the “Staver stick ” there is no metal-ic stop for the rear 
end of the molding to press against, and in this exhibit the rear end 
of the molding presses against the wood at the rear end of the 
groove. In my opinion, a sheath of this kind would not.stand the 
putting on of more than one molding as tight as they usually go on; 
and in fact, in my opinion, I doubt if a single molding could be 
successfully put on a dash by the use of a sheath like this, because 
the rear end of the molding would cut into the wood so that it woud 


Le ai NESS IS RGE Lip Gs ier OR POLE SEES Wet Pee hc eee 
eng . 
aR RAR oe Re SESE WA oS 


~ — a ped 


THE ACTIVE MANUFACTURING CO. 127 


be impossible to remove the sheath from the molding without 
307 taking the molding off of the dash with the sheath. The 

other objections in regard to the “ Richmond sheath,” which 
I have stated above, are applicable to the “Staver stick.” In this 
exhibit I also find the only mode-of applying moldings is by the 
use of a mallet or hammer on its rear end. I am strengthened in 
this opinion not only by my long experience in applying moldings 
to dashes, but from the fact of practical experiments carefully made 
by me to-day in the presence of Geo. M. Peters, C. D. Firestone, and 
others, where I took dashes and moldings from our regular stock, 
and just as we are applying by hundreds every day, and attempted 
to apply the moldings to dashes by means of sheaths made of hard 
ash wood, and similiar to Exhibits “ Staver Stick ” and “ Richmond 
Sheath.” The first attempt was made by means of a sheath similar 
to the “ Staver stick,’ in which sheath the rear end of the molding 
pressed against the wood at the rear end of the groove In the sheath. 
I first applied the dash in a vise or clamp used especially for this 
purpose, and then placed the molding in the groove of the sheath, 
and then by use — a mallet I attempted to apply the molding on 
the dash by hammering with a mallet on the rear end of the sheath. 

Before I had driven the molding entirely onto the dash I 
308 found that the rear end of the molding where it pressed 

against the wood at the end of the groove had cut into the 
wood an inch or more, and thereby prevented me from putting the 
molding on the dash complete. 

I also made another experiment with another sheath made similar 
to the “ Richmond sheath,” except this sheath, instead of having a 
metal stop like the “ Richmond sheath,” had a metal screw screwed 
clear through the wood at the rear end of the groove to act as a stop 
for the rear end of the molding. I attempted to apply a molding to 
« dash taken from the same stock, and attempted to apply it in the 
same way as I did with the first experiment, and I found that in so 
attempting to so apply the molding to the dash that the molding 
buckled up near the rear end where it came in contact with the stop 
or screw, and thereby caused the outer edges of the groove to give 
way at the point where the buckling of the molding occurred. I 
was thereby prevented from putting this molding entirely on the 
dash. In both of these experiments the rear end of the sheaths 
were bruised and battefed, caused by the hammering of the mallet 
in attempting to apply the moldings. I will state that these wooden 
sheaths had the grooves of the same size and shape of the groove In 

the metallic sheath, Peters’ patent sheath, which we use all 
309 the time for applying moldings to dashes, and the moldings 

used in these wooden sheaths were the same size and shape 
as we use all the time, and the dashes to which these moldings were 
attempted to be applied were of the same average thickness and kind 
we use and to which we apply moldings every day, so that I know 
that the moldings I attempted to apply by these wooden sheaths 
fit the wooden sheaths perfectly, and just as the moldings would 
have fitted in our iron sheaths. From my experience and these ex- 
periments made to-day I am satisfied that such wooden sheaths like 
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Defendant’s Exhibit “ Richmond Sheath,” of suitable size, and Com- 
plainant’s Exhibit “Staver’s Stick” would not answer the purpose 
- for applying moldings to dashes. 

Q. 6. Please examine “ Firestone Exhibit No. 1” and “ Firestone 
Exhibit No. 2,” which I now hand you, and state whether or not 
you ever saw either of them before; and, if so, what do they repre- 
sent. 


Mr. Firestone, counsel for complainant, here hands witness ex- 
hibits referred to in above question and witness examines same. 
H. F. GUERIN, 
Notary Public. 


A. 6. I have examined exhibits referred to, and I find that they 

are the same sheaths used by me in my experiments to-day 

S10 in attempting to apply moldings to dashes. “ Firestone Ex- 

hibit No. 1” is the sheath, molding, and part of the dash 

cover is the same one I first experimented with, as described in my 

last answer, and it has not been altered or changed in any respect 

since I quit the experiment. “Firestone Exhibit No. 2” is the sheath, 

molding, and dash I last experimented with, as described in my last 

answer, and said exhibit has not been altered or changed in any re- 
spect since I quit the experiment. 

Q. 7. Are you familiar with and do you know the amount of 
pressure ordinarily required to put a molding ontoa dash? And, 
if so, state what that pressure Is. 

Ans. 7. [ have made frequent experiments to ascertain the amount 
of pressure required to put moldings on dashes, and from such ex- 
periments I find that it requires a pressure of from 800 to 1,000 
pounds to put the moldings on the dashes, and in some instances, 
where the molding would fit the dash more than ordinarily tight, a 
pressure from 1,200 to 1,500 pounds is required to put such a mold- 


ing onto a dash. 
KE. H. MOONEY. 
l 


| oll Further taking of these depositions hereby adjourned unti 
| Wednesday, January 17th, 1883, at 9 a. m. 

H. F. GUERIN, 
Notary Public and Acting Special Examiner. 


WEDNESDAY, January 17th, 1883. 
Further taking of these depositions now resumed pursuant to the 
foregoing adjournment. 


| H. F. GUERIN, 
Notary Public and Acting Special Examiner. 


Present: Jason W. Firestone, counsel for complainant. 
H. F. GUERIN, 
Notary Public and Acting Special Examiner. 
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GrorGE M. PETERS, witness produced by the complainant, being 
first duly sworn according to law, deposes and says as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. 1. My name is George M. Peters and 48 years of age; residence, 
Columbus, Ohio, and by occupation am a manufacturer: of dashes 
and carriages. 

Q. 2. Are you acquainted with Wm. Peel, Esq., of the firm of 
Peel & Elster, manufacturers of dash moldings at Springfield, Ohio? 

A. 2. I am. | 

Q. 3. State whether or not you had a conversation with 

312 said Wm. Peel relative to the manufacture by said Peel and 
for use by his customers of your patented device or sheath 

for drawing moldings on dashes; and, if yea, state when and where 
said conversation took place, who was present, and what was said. 

A. 3. Yes; Mr. Wm. Peel and I had a conversation in the fall of 
1878 in the oftice of the Peters Dash Company, in the presence of C. 
D. Firestone and O. G. Peters. Mr. Peel stated at that time that he 
would like to get the right to make two of my patent sheaths for 
use by two of his customers, who were then buying dash moldings 
from him and Elster; that he wanted one of these sheaths for Em- 
erson, Fisher & Co. and one for Lewis Cook. I told him at first 
that I would not dare to do such a thing; that we expected to sell 
Emerson, Fisher and Co. and Lewis Cook all the dashes they used, 
except possibly a few odd-shaped or special sizes, and giving them 
such a privilege might defeat our business aims. Peel said he 
thought not; that it would maintain friendly relations between Em- 
erson, Fisher & Co. and Lewis Cook and ourselves, and cause them 
(Emerson, Fisher & Co. and Lewis Cook) always to favor us, at least. 

as long as they had the benefit of such a privilege from me. 
313 Peel also stated that he would de all he could in assisting us 

in selling dashes to them, and he (Peel) expected to sell Em- 
erson, Fisher & Co. and Lewis Cook moldings for only odd and 
special sized dashes, which we could not furnish. I told him some 
opposition dash factory might get hold of these sheaths and injure 
us. Mr. Peel then said he would guarantee us against that, and 
that he and Elster would guarantee to return these sheaths to me or 
my agent at any time when demanded to do so. After consultation 
with C. D. Firestone and O. G. Peters we concluded it would not in- 
jure us if such a favor would secure the co-operation of Peel and 
Elster and keep up friendly relations between us and Emerson, 
Fisher and Lewis Cook and assist in securing their dash trade. 
I then told Mr. Peel if he would guarantee for himself and Elster 
to deliver to me on demand these two sheaths and mark the 
sheaths with my patent mark he could make two sheaths—one for 
Emerson, Fisher & Co. and one for Lewis Cook—for their own use 
in their own factory. This Mr. Peel agreed to do, in the presence 
of Mr. C. D. Firestone and Mr. O. G. Peters. 

(). 4. Where was the then office of the Peters Dash Company 
located ? 
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A. 4. The othce in which this conversation took place was then 
in the new brick building on the southwest corner of Locust and 
Fair allevs. 


S14 Q.o. State whether or not you ever had a conversation 
with Mr. Peel about the Active Manufacturing Company of 
Cincinnati, Ohio, using your patent. If so, when and where did 


SU 7 conversation take place. 

. Yes: | had a conversation with Mr. Peel, at Columbus, Ohio, 
at our factory. It took place shortly after I received a copy of the 
answer of the Active Manufacturing Co. to my first suit against 
them, wherein the Active Manufacturing Company claimed they 
were using a sheath under license from me. Itold Mr. Peel he must 
get the sheaths he loaned to Emerson, Fisher & Co. and Lewis Cook 
and return them tome. Prior to this I sent my attorney to Spring- 
field to notify Peel and Elster to get these sheaths and return them 
to me. 

Q. 6. State whether or not you are the inventor of letters patent 
No. 178,405, dated June 6th, 1876, and sued on in this cause; and, 
if yea, state when you made the invention described and claimed in 
said letters patent. 

A. 6. The invention, in all its details as patented, was not the work 
of one day, but the gradual work of a year or so, beginning in April, 
of 1874. After having sustained great loss and trouble in applying 

moldings in the old way, by driving them on with a hammer, 

315 with one or two men to hold the dash during such operation, 
in April, 1874, the idea came to me of supporting the mol ling 

by sliding the molding into a groove ina stick of hard wood and 
then hammering on the rear end of said grooved stick to force the 
molding on the dash, and I immediately made the test, but on test- 
ing I found that even the hardest wood would batter up, split, and 
cut out, the outer edges of the groove give way and allow the moiding 
to buckle up, and even though I put — fer-ule on the rear end of the 
stick and applied screws and iron plates to act as “ stops” for the 
rear end of the molding I could not overcome these difficulties. 
Still, I continued using these grooved sticks, as best I could, in 
various forms and shapes for quite awhile, breaking one after 
another, and even when made of the hardest wood, with fer-ule on 
rear end, iron plates for stops, and metal-ic strips screwed along the 
edge of the groove to prevent the edges from breaking out, they 
would last only ashort time, and I could not economically use them, 
and it was quite awhile before [ conceived the idea of making the 
sheath of iron, for I had been under the impression that it would 
not do to let the finely-polished, plated, or japan-ed surface of the 
molding to come in contact. with anything but some such 

316 substance as wood when sliding it in the groove of the sheath, 
for the moldings would get scratched or def: aced; but I found 

that I must try an iron sheath with a finely-polished groove, which 
I did. I found it did not scratch the molding, as I stpposed it would. 
I used this until I battered up the rear end of this wrought-iron 
sheath by the necessary hammering required to put the molding on 
the dash. During the summer or fall of 1874 I concluded I must 
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get some mode of propelling the sheath and molding other than by 
hammering upon the sheath, so I worked out a sheath with cogs 
upon it, to be propelled by a cog-wheel, with the dash held in a long 
wooden vise; but, this not being satisfactory, I found that a hook 
upon the forward end of the iron sheath drawn by a strap, pulley, 
and erank worked satisfactory. I made one and made the “stop” 
adjustable for different lengths of dashes, and this is the same sheath 
and vise that Mr. MeCurley saw in use in May, 1875, in the Iron 
Buggy Company factory. In applying moldings economiecatly and 
rapidly I subsequently applied steam power to the pulley, as the 

work is too severe by hand. 
317 ().7. Please examine “ Firestone Exhibit No.1” and “ Fire- 
stone Exhibit No. 2” and state how far, if at all, they repre- 
sent the experimental sheaths used by you in April, 1874. 


Witness here examines exhibits and deposes as follows. 
H. F. GUERIN, 
Notary Public & Acting Special Examiner. 


A. 7. Thev substantially represent the sheaths I used in 1874 in 
the manner I[ have stated. 

Q. 8. Was you present at the making of the experiments with 
“Firestone Exhibit No.1” and “ Firestone Exhibit No.2;” and,if so, 
how did the result of said experiments compare with your attempts 
to use similar wooden sheaths in 1874? 

A. 8. I saw the experiments and experienced the same difficulties 
that Mr. Mooney did in attempting to apply moldings to dashes by 
such sheaths; but at that time, as I have previously stated, I 
strengthened some of my wooden sheaths by the use of iron plates 
screwed to the sheaths to act as a “stop” to the end of the molding 
and by a strip of metal along on each side of the groove. 

And further this deponent sayeth not. | 
GEORGE M. PETERS. 


318 Circuit Court of the United States, Southern District of Ohio. 
In Equity. 
GEORGE M. PETERS 
is. 
THe ActTivE MANuF’G Co. 


\ o206. 


The defendant will take notice that on Tuesday, January 16th, 
1883, the plaintiff above named will take the deposition- of sundry 
Witnesses, at the oftice of the Columbus Buggy Co., Columbus, Ohio, 
commencing at 2 0’clock p. m. and continuing from day to day until 
completed. Said examination will take place before Henry F. 
Guerin, notary public and acting as special examiner, under the 
67th rule, in equity, as amended. 

WM. HUBBELL FISHER, 
JASON W. FIRESTONE, 
Counsel for Complainant. 


GEORGE M. PETERS YS. 
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Reeeived copy Jan. 12th, 1883. 
STEM & PECK, 
Counsel for Def ts. 


O19 STATE OF OHIO, [ 
Franklin County, § 

I, H. F. Guerin, notary publie in and for the county of Franklin, 

. .dul y appointe -d and commissioned, and acting special 
examiner “a the j taking of these depositions, do hereby ceriify that 
C. D. Firestone, Oscar G. Peters, Edwin H. Mooney, and George M. 
Peters were by me first duly cautioned and sworn to testify the 


truth, the whole truth, and nothing but the truth, and the deposi- 
tions by them respectively subscribed were reduced to writing by 


mein their presence and by them subscribed in my presence, and 
that the rete ag were read over to them and they were then 
agal atements therein contained; that the said dep- 
ositions were taken at the time and place specified in the annexed 

for the taking of depositions in this case, and were continued 


as in said depositions noted and completed on the 17th day of Jan- 


That I am neither counsel nor attorney for nor related to either 


party to this suit; that I am in no way interested in the event of 
this suit; that the fees for taking these depositions, taxed at $14.00, 
have been paid by the complainant, and also witness fees for at- 
tendance, one day each, amounting to $6.00, have been paid 
220 ~=6by complainant, together with postage, 60c.,and clerk’s fee 
for certificate, 50c. 
In testimony whereof I have hereunto set my hand and seal this 
17th day of January, 1885. 
[SEAL] H. F. GUERIN, 


ss 
) 


Not ary Pul i lic % rt and for the Count YO 
Fra mnklin & Acting Special Examiner. 


THe STATE OF OHIO, | 
Franklin County, §° 
I, Harvey Cashatt, clerk of the court of common pleas, which is 
a court of record, within and for said county and State aforesaid, do 
hereby certii ‘vy that H. F. Guerin is an acting notary public in and 
for said county, duly commissioned and sworn; that all his official 
acts as such are entitled to full faith and credit, and that at ae time 
of the sais such acknowledgement he was authorized by the 
laws of said State of Ohio to take the acknowledgments and proofs 
of deeds or conveyances for lands, tenements, or hereditaments in 
such State of Ohio; that the foregoing signature, purporting to be 
his, is true and genu ime, & and that the fore; going instrument is exe- 
cuted according to the laws of the State of Ohio. 
Witness my hand and seal of said court this 18th day of January, 
A. D. 1883. ; 
[SEAL. ] HARVEY CASHATT, Clerk, 
By JOHN J. JOYCE, Deputy. 
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$21 And afterwards, to wit, on the 19th day of March, A. D. 
1883, came the defendant, by its solicitors, and filed in the 
clerk’s office of the court aforesaid a certain amended answer in this 
cause, which said answer is in the words and figures following, 
to wit: 
Amended Answer. 
United States Circuit Court, Southern District of Ohio. Equity. 
GEORGE M. PETERS ) 
US. > 3206. 

ActivE MAnuracturine Co. } 

And now comes the defendant in the above cause and, leave being 
had, files this amendment to its answer nunc pro tune by adding 
thereto the following: | 

That the said George M. Peters was not the original or first in- 
ventor or discoverer of the things patented in said letters pat- 
ent, but that prior to his alleged discovery or alleged invention 
thereof the same were known and used by the following persons at 
the following places: At Binghamton, Broom county, New York, 
by Joseph P. Noyes and Frederick Yingling, who now reside and 
may be found at said Binghamton. And this defendant prays as he 


has already prayed. 
| STEM & PECK, 
322 Counsel & Sol’rs for Def’ts. 


O a a 
Consent to filing of above and waive oath. 
Cin’ti, O., Mar. 19, ’83. 
WM. HUBBELL FISHER, 


Of Counsel for Compl’. 


323 And afterwards, to wit,on the 20th day of March, A. D. 
1883, came the parties and filed in the clerk’s office of the 
court aforesaid a certain notice and schedule of patents admitted in 
evidence, which said notice, ete., is in the words and figures follow- 
ing, to wit: 
Notice & Schedule of Patents. 
Circuit Court of the United States, Southern District of Ohio. In 
Equity. 
GEORGE M. PETERS |. 
Us. + 3206. 
Active Manvuracturine Co. } 

The respondent above named will take notice that the com- 
plainant will,and hereby does, offer in evidence in the above-entitled 
cause the certified copies of patents mentioned on the schedule 
hereunto annexed. | 
WM! HUBBELL FISHER, 

Of Counsel for Compl. 
Service of above accepted. 
Cin’ti, O., March 17th, ’83. 
STEM & PECK, 
Sol’rs for Def ’ts. 
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324 Schedule of Patents for Certain Inventions Relating to Vehicle 
Dashes. 

Number. Date. Invention. Patentee. 
105,362 | July 12th, 70 | Dash-rail__-_----- Noyes «& Stratton. 
122,996 Jan’y 23rd, ’72 | Dash-boards---_~_-- John Curtis. 
128,933 | July § 9th, ’72 | Dash-rails-__.._-_-| H. W. Warner. 
132,712 | Nov. dth,’72 | Dash-binding-----| John Curtis. 
135,834 | Feb. 11th, ’73 | Dash-rails__-- ~~~. | Noyes & Stratton. 
187,446 | April ist, Yo | Dash-ralis...... .. ~C. Cowles & Co. 
148,746 | March 17th, ’74 | Dash-boards-.__--_-| Peel & Elster. 
ree April 21st,’74 | Dash-boards._-~--| J. M. Munson. 

150,841 | April 28th, 74 | Dash-boards---~-- | W. T. Merserean. 
1511 47 | May 19th, ’74 | Dash-boards ~~~ -- _J. Morrison. 
153,552 | July 28th, ’74 | Dash-rails__..-.---| M. Everett,adm’x. 
158,182 Dee. 29th, ’74 | Dash-boards_.__.- Peel & Elster. 
320 DEPARTMENT OF THE INTERIOR, 


UNITED STATES PATENT OFFICE. 
To all persons to whom the- presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted John Curtis January 23d, 
1872, number 122,996, for improvement in dash-boards for carriages. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 14th day 
of March, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the U nited States the one 
hundred and seventh. 


[SEAL.] E. M. MARBLE, 


Commassione?r. 
326 No. 122,996. 


The United States of America to all to whom these presents shall 
come: 

Whereas John Curtis, of Cincinnati, Ohio, has presented to the 
Commissioner of Patents a petition praying for the grant of letters 
patent for an alleged new and useful improvement in dash-boards 
for carriages, a description of which invention is contained in the 
specification, of which a copy is hereunto annexed and made a part 
hereof, and has complied with the various requirements of law in 
such cases made and provided ; and 

Whereas upon due examination made the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, “tate these letters patent are to grant unto the said John 
Curtis, his heirs or assigns, for the term of seventeen vears from the 
wenty-third day of January, one thousand eight hundred and 
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“le eighty seventy-two, the exclusive right to make, use, and vend the 
| said invention throughout the United States and the Territories 
thereof. 

os In testimony whereof I have hereunto set my hand and 
| 327 caused the seal of the Patent Office to be affixed, at the city of 
Washington, this twenty-third day of January, in the year of 
as our Lord one thousand eight hundred and seventy- “two. and of the 

a Independence of the Unite od States of America the ninety-six-.. 

[ SEAL. ] B. R. COWEN, 
Acting Secretary of the Interior. 
Countersigned : 


M. D. LEGGETT, 


Commissioner of Patents. 
122,996. 
ae Unitep States PATENT OFFICE. 
i. Joun Curtis, of Cincinnati, Ohio. 
Improvement in Dash-Boards for Carriages. 
Specification forming part of Letters Patent No. 122,996, dated 
January 26d, 1872 
I, John Curtis, of Cincinnati, Hamilton county, Ohio, have in- 

vented a new and useful metallic edging or binding for the dash- 
Is . boards and similar parts of carriages, of which the “following is a 
L, specification : 
S. My invention consists in applying to the edges of dash-boards, 
s, fenders, boots, wings, step covers, and like stiffened work of carriages 
y , over a bead previously formed thereon a casing rolled or shaped In 
d a single piece of sheet metal so as to give to those members 
e 328  asmooth, durable, and elegant finish. 

Figure-1 is a perspective view of a portion of a dash-board 
trimmed with my metallic binding, a portion of the edge of the 
board being broken away in the drawing to exhibit the details of 
construction. Fig. 2 is a transverse section on a larger scale through 
the edge or border of a dash-board having my metallic binding. 

I Figs. 3, 4, and 5 are similar sections, showing modifications of my 
invention. Fi igs. 6 and 7 represent tools used in the formation and 
e application of my metallic binding. 
S A represents a portion of the iron frame of a dash-board, ascii’ 
S which frame the customary leathers B B’ are stretched. C is a core 
3 or stiffening piece, of wire, rattan, or aw suitable material. D is 
t a band or strip of leather, canvas, or other suitable material, which, 
being folded around the core “y may have its lower edges tem pora- 


rily pasted to the frame A. E is a bead or binding strip, of sheet 

- metal, which, having been Pheate n through an eyelet, E, figure C, or 
otherwise bent into a C-form, is, by means of a suitable ‘clamp, G, 

. Fig. 7, or other means, tightly pressed around the porton C D, 
329 so as to assume and retain the form represented and to 1m- 
part a permanently hard, smooth, and stylish edging to the 
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dash-board, over which the reins may play without imparting or 
receiving injury, as is the case with the customary stitched leather 
border. The parts having been thus applied to each other, the 
leather portions are further secured by suitable stitching, H. 

The above-described metallic border supersedes entirely the com- 
paratively costly and destructible metallic rail which surmounts 
some dash-boards. My metallic binding may have a gold, silver, 
nickel, Japan, or other finish to correspond with the other trim- 
mings, and may be advantageously applied to all those leather ap- 
pendages of carriages which are stiffened on frames, such at fenders, 
boots, wings, step covers, &c. India-rubber, cloth, or other suitable 
material may take the place of leather in the above-described uses. 

The form or type of my invention here selected for illustration 
may be varied from in non-essential particulars. For example, 
the customary leathers B Bb’, being carried up above the core G 
and stretched above and below it, as shown in Fig. 5, may re- 

ceive the metallic binding without the additional leather 
330 _—D, or, in place of the leather D, a sheet of copper (or other suit- 

able metal) D. Fig. 4 may be crimped to the proper form, as 
shown, and its lower part being brazed or soldered to the frame its 
upper part may either constitute the beading proper or serve as 
core for the same. ‘The metal used for D should, of course, be such 
as to be readily penetrated by the stitching needle while sufficiently 
stiff to serve as core or beading, as above. Still another modifica- 
tion may have its core tormed by crimping the principal leathers 
B B’, as in Fig. 5. 

I claim a- new and of my invention the combination with the 
internal bead or core C of the metallic binding E, formed in a sin- 
gle piece and applied as herein set forth. 

In testimony of which invention I hereunto set my hand. 

JOHN CURTIS. 

Witnesses : 

GEO. H. KNIGHT. 
JAMES H. LAYMAN. 


(Here follows diagram marked p. 331.) 


302 DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Peel and Elster March 
17th, 1874, number 148,746, for improvement in dash-boards for 
vehicles. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 14th day 
of March, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and seventh. 

[SEAL. | E. M. MARBLE. 


Com massioner. 


~ 
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OOo No. 148,746. 


The United States of America to all to whom these presents shall 
come: 

Whereas William C. Peel, of Springfield, Ohio, has presented to 
the Commissioner of Patents a petition praying for the grant of 
letters patent for an alleged new and useful improvement in dash- 
boards for vehicles (he having assigned one-half of his right, title, 
and interest in said improvement to Justus V. Elster, of Hills- 
borough, Ohio), of description of which invention is contained in 
the specification, of which a copy is hereunto annexed and made a 
part hereof, and has complied with the various requirements of law 
in such cases made and provided; and 

Whereas upon due examination made the said claimant is adjudged 
to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said Peel 
and Elster, their heirs and assigns, for the term of seventeen years 
from the seventeenth day of March, one thousand eight hundred 
and seventy-four, the exclusive right to make, use, and vend the 
said invention throughout the United States and the Territories 

thereof. . 
oot In testimony whereof I have hereunto set my hand and 

caused the seal of the Patent Office to be affixed, at the city 
of Washington, this seventeenth day of March, in the year of our 
Lord one thousand eight hundred and seventy-four, and of the In- 
dependence of the United States of America the one hundred and 
ninety-eighth. 

[ SEAL. | B. R. COWEN, 
Acting Secretary of the Interior. 
Countersigned : 
M. D. LEGGETT, 


Commissioner of Patents. 
UNITED STATES PATENT OFFICE. 


WitiraM C. PEEL, of Springfield, assignor of one-half his right to 
Justus V. Elster, of Hillsborough, Ohio. 


Improvement in Dash-Boards for Vehicles. 


Specification forming part of Letters Patent No. 148,746, dated March 
17th, 1874; application filed March 6th, 1873. 


To all whom it may concern: 
Be it known that I, Wm. C. Peel, of Springfield, Ohio, have in- 
vented certain improvements in metal moldings for dash- 
335 . boards and other parts of carriages and buggies, of which 
the following is a specification : 

The nature of my invention relates to an improvement in dash- 
boards for buggies and vehicles of all kinds, and it consists in 
the manner of attaching the metal molding to the top of the dash- 

18—328 
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board by slipping it under a row of heavy stitching and then secur- 
ing it in place by a screw, as will be more fully described here- 
after. 

Figure 1 is a side elevation of my invention. Fig. 2 is an en- 
larged view of a section of the same. Fig. 3 is a vertical cross- 
section of the upper edge. 

a represents the metallic frame, over which the leather is placed 
and secured in position by the stitching B. The edge of the leather 
extends a suitable distance above the top of the frame a, and has a 
row of very heavy stitching, 2, run along its top, under which the 
edges of the metal tube C catch, so as to prevent its being raised 
upward, as shown in Fig. 3. A screw, E, is then screwed into the 
leather at each end, so as to prevent any endwise movement of the 
tube. . 

These stitehes and screws hold the molding firmly and securely in 
place, and are much cheaper and simpler than any devices hereto- 

fore used. 
336 I am aware that the use of metal molding for the protection 
of dash-boards is not new, and therefore do not claim its use 
broadly ; but 

But what I do claim as new and patentable is— 

The combination of a metal molding, C, retained in its place upon 
the edge of a dash-board by a row of stitching, D, under the mold- 
ing, all combined substantially as set forth. 

WM. C. PEEL. 
Witnesses : 
WICK BRETNEY. 
WM. H. HARRISON. 


(Here follows diagram marked p. 357.) 
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GEORGE M. Peters, of Columbus, Ohio. 
Improvement in Tools for Attaching Sheet-Metal Moldings. 


Specification forming part of Letters Patent No. 178,463, dated June 
6th, 1876; application filed March 7th, 1876. 


To all whom it may concern: 

Be it known that I, George M. Peters, a resident of the city of 
Columbus, in the county of Franklin and State of Ohio, have in- 
vented certain new and useful improvements in sheaths or holders 
for applying moldings to the tops of carriage dash-boards, of which 
the following is a specification : 

My invention comprises a peculiarly-constructed sheath or holder, 
wherewith the ornamental molding on the top of carriage dashes 
may be applied in the most expeditious manner and without bend- 
ing or buckling or otherwise injuring or marring either said mold- 
ing or its supporting dash-board. 
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W. ¢. PEEC. 
Dash-Boards for Yehleles. 
No.143,746. Patented March [7.13 74, 
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In its preferred form said sheath consists of a two-part holder or 
receiver connected together with bolts and washes and provided 
with a longitudinal groove or channel of such size and shape 
as to readily inclose the molding that is to be applied to the 
upper edge of the dash, a key or other suitable stop being 
fitted within the sheath to prevent the molding slipping through said 
longitudinal groove when the device is in use. 

The sheath is rendered capable of carrying moldings of various 
lengths and sizes by an arrangement of adjusting devices whose 
details of construction will be hereinafter more fully explained. 

In the accompanying drawing, forming part of this specification, 
Fig. 1 is a perspective view of a two-part sheath in an inverted 
position, the middle portion and rear end of the device being broken 
away. Ifig. 2 is a perspective view of the molding detached from 
sheath. Fig. 3 is a plan showing the molding located within the 
sheath  I*ig. 41s a longitudinal section through: the rear end of the 
sheath with a screw stop for the molding to bear against. Fig. 5 is 
a transverse section at the line x x, showing the molding incased 
within the sheath; and Figs. 6 and 7 represent modifications of the 
holder. 

A and B represent two metallic bars of any appropriate size and 
having their lower outer edges shghtly beveled off ata and}. These 

bars are maintained in a parallel position with reference to 
340 each other by means of bolts or serews C and washers of fill- 

ings D. Instead of washers and bolts or screws C the bars 
may be maintained in parallel position and separated or brought 
nearer together by means of right-and-left screws, the right-hand 
thread of said screw engaging a female serew in one bar and the 
left-hand thread engaging a female serew im the other. 

The bar A has a longitudinal groove, Ek, formed along its inner 
surface and near the lower edge of said bar. EE’ 1s a precisely simi- 
lar groove made in the other bar B,and when the two members, A 
B, of the sheath are joined together the grooves E I’ form a channel 
that is approximately circular in its transverse section. 

F represents a hook, shackle, or link pivoted to the front end of 
the sheath and guttered at f to avoid contact with the upper edge of 
the dash. 

The bars are furnished with undercut notches g g’ to receive a de- 
tachable key, G, which latter serves as a stop or abutment for the 
rear end of the molding to rest against. A series of similar notches 
may be made in the bars A Bb as such distances from the front end 
of the sheath as will correspond with the various lengths of mold- 

ings; or, if preferred, the notches and key may be dispensed 
341 with. and a screw, H, may be arranged for the molding to 

bear against, as seen in rig. 4.0 T his screw may be adjusted 
out or in to agree with the length of molding. : 

The advancing end of the sheath is rounded off at I, so as not to 
tear up the leather coverings of the dash while the molding is being 
applied. The molding consists of a sheet-metal tube, J, having a 
longitudinal slot or parting, K, anda flaring or truumpet-mouthed 
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end, L. This trumpet mouth is located at the forward end of the 
molding. 

As represented in Fig. 7, the sides of the molding M are straight 
and have an outward flare to top of said molding, being somewhat 
crowning. This illustration shows a three-part sheath, the two outer 
bars N N’ being secured to the central member O by right and left 
hand screws nn’ and nuts P. Fig. 6 represents the sheath as made 
of a single piece of metal or other suitable material. 

Previous to using the sheath the key G is first inserted in the 
notches gg’ at such a distance from the end I as will correspond 
with the length of molding J, which latter is then slid into the 

groove EE, the rear end of said molding being brought in 
342 contact with the ver’ ‘cal edge of said key. When thus located 
within the sheath tne flaring mouth L of the molding has 
a slight projection beyond the chamfered end I of the bars A B, as 
represented in Fig. 3. The carriage dash is then held perfectly 
rigid, and the upper margins of the coverings of the same are in- 
serted in the flaring end L of the molding, after which any suitable 
power is applied to 6e hook F to draw the sheath along the top of 
said margins or projections. As the sheath advances the flaring 
mouth serves to conduct the leather margins into the slot K of the 
molding, and as the grooves It’ EK’ prevent any radial distension of 
the tube J, it is evident that the molding is caused to embrace said 
margins in the most uniform and secure manner. After the mold- 
ing has traversed the entire length of the dash the sheath can then 
be retracted, thereby leaving the tube J in its proper position upon 


the dash, the flaring end L being either filed off or else disposed of 


in any other suitable manner. During the progress of the sheath 
along the top of dash the molding is impelled forward by the key 
G, and consequently no strain whatever is brought to bear upon the 
flaring end L of the tube. 

As a considerable degree of force is required to anchor the mold- 
ing J securely to the leathern margins, it is evident that the driving 

action of key G would have a tendency to buckle said tube, 
343 but this defect is obviated by making the channel of the 

sheath of such capacity as to allow a pretty snug fit of the 
molding within it. 

When a longer molding is to be applied to a dash the key G is 
driven out and inserted in another set of notches nearer the rear 
end of the sheath, or the same results may be effected by causing 
the molding to abut against the end of screw H, the latter being 
adjusted either out or in, so as to agree with the length of molding 
that the sheath is to carry. The width of channel E FE’ may be in- 
creased to receive a molding of greater diameter by removing washers 
or filling and inserting thicker ones in their place or by turning 
the right and left hand screws where the latter are employed. 

It is preferred to make the s-eath of two pieces on account of the 
facility of grooving them, but it is evident the holder may be made 
of a greater or less number if desired. (See Figs. 6 and 7.) It is 
also preferred to have the sheath embrace the molding as completely 
as possible, so as to bring the lower edges of the bars A B near the 
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parting K, and thereby prevent any spreading of the tube at said 
slot, but if the tube is sufficiently stiff to prevent such spreading 
the sheath need not surround the molding so completely. This 
modified form of sheath is shown in Fig. 6. 
d44 Furthermore, the sheath may be composed of wood lined 
with a metallic bushing. It is evident that this form of 
sheath may be advantageously employed for attaching sheet-metal 
molding or tubes to various articles, and I reserve the right to use 
it for any and every purpose that it is capable of. 

What I claim as new, and desire to secure by letters patent, is— 

1. A sheath for applying metallic moldings, said sheath being 
furnished with a stop for advancing the molding, all substantially 
as and for the purpose specified. 

2. The within-described sheath for applying metallic moldings, 
said sheath being furnished with recesses f’, g’, and a key, G, or their 
equivalent stops, as and for the purposes explained. 

3. A sheath composed of two grooved bars A EK, B E’, bolts or 
screws C,and washers D, whereby the sheath is rendered capable 
of adjustment to contain moldings of different diameters, as herein 
set forth. 

4. The combination of bars A E, BE’, and guttered hook or 
shackle F f, for the object stated. 

GEORGE M. PETERS. 


Attest: E. P. JENKINS. 
C. D. TRIESTONE. 


(Here follows diagram marked pp. 345, °6.) 


O47 And afterwards, to wit,on the 7th day of October, A. D. 

1884, an entry was made upon the journal of said court in 

said cause, which said entry is in the words and figures following, 
to wit: 

Decree. V. 490. 
GEORGE M. PeTrerRs ) 
vs. I 
THe Active MANUFACTURING COMPANY. 


n Equity. 93206. 


This cause having come on to be heard on the bill of complaint, 
answer, replication, proofs, and argument of counsel, and the court 
being fully advised in the premises, doth hereby order, adjudge, and 
decree that the bill of complaint be, and the same is hereby, dis- 
missed at complainant’s cost; whereupon the said complainant, by 
his counsel, prays an appeal to the Supreme Court of the United 

States, and asks the Court to fix the amount of the appeal bond, and 
thes Court do allow said appeal and fix the amount of the appeal 
bona! at five hundred dollars ($500.00). 


And afterwards, to wit, on the 28th day of October, A. D. 1884, 
came the complainant and filed in the clerk’s office of the court 
afOl-esaid a certain appeal bond in this cause ; whieh said ap- 

348 peal bond is in the words and figures following, to wit: 
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Appeal Bond. 
Circuit Court of the United States, Southern District of Olio. 


GEORGE M. PETERS 
Ss, 
ACTIVE MANUFACTURING COMPANY. 


Know all men by these presents that we,George M. Peters, as prin- 
cipal, and G. H. Lounsberg, as surety, are held and firmly bound 
unto the Active Manufacturing Company in the sum of five hun- 
dred dollars, to be paid to the said Active Manufacturing Company, 
its executors, or administrators; to which payment, well and truly 
to be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. 

Sealed with ourseals. Dated this 28th day of October, 1884. 

Whereas the above-named George M. Peters desires to take an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled action by the circuit court of the 

United States for the southern district of Ohio: 
349 Now, therefore, the condition of this obligation is such that 
if the above-named George M. Peters shall prosecute his said 
appeal to effect and answer all costs if he shall fail to make good 
his plea, then this obligation to be void ; otherwise to remain in full 
force and virtue. 


G. H. LOUNSBERG. [seat.] 


Sealed and delivered in the presence of— 
J. D. KILMER. 
C. R. NEVIN. 
The above security is approved. 
GEORGE R. SAGE, 
District Judge of the United States, S. D. Ohio. 


And afterwards, to wit, on the 7th day of February, A. D. 1885, 
an entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’yn'l Entry. W. 40. 
GEORGE M. PETERS 
vs. >In Equity. 3206. 
THE ActTIvE M’r’c Co. J 


Whereas the above-named complainant has this day in open court 
duly made application for leave to file a supersedeas bond in 
the matter of his appeal to the United States Supreme Court, 
and has presented a bond in the sum of $500.00 for all dam- 
ages and costs, duly executed by the complainant and Gilbert H. 
Lounsberg, to the respondent: Now, therefore, it is ordered that 
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the said bond be, and the same is hereby, accepted and approved, 
and that said bond be filed, and that said bond be substituted for the 
former appeal bond executed by said Gilbert H. Lounsberg only, 
and heretofore filed in this suit. 


And afterwards, to wit, on the 7th day of February, A. D. 1885, 
came the complainant and filed in the clerk’s office of the court 
aforesaid a certain supersedeas bond in this cause, which said bond 
is in the words and figures following, to wit: 


Supersedeas Bond. 
Cireuit Court of the United States, Southern District of Ohio. 
GEORGE M. PEeTers vs. ACTIVE MANUFACTURING COMPANY. 


Know all men by these presents that we, George M. Peters, as 
principal, and Gilbert H. Lounsberg, as surety, are held and 
901 firmly bound unto The Active Manufacturing Company in the 
sum of five hundred dollars, to be paid to the said the Active 
Manufacturing Company, its executors or administrators; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, Jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals. Dated this 4th day of February, 1885. 

Whereas the above-named George M. Peters has taken an appeal 
to the Supreme Court of the United States to reverse the decree ren- 
dered in the above-entitled action by the circuit court of the United 
States for the southern district of Ohio: 

Now, therefore, the condition of this obligation is such that if the 
above-named George M. Peters shall prosecute his said appeal to 
effect and answer all damages and costsif he shall fail to make good 
his plea, then this obligation to be void ; otherwise to remain in full 
force and virtue. : 

GEORGE M. PETERS. [| SEAT. | 
GILBERT H. LOUNSBERG. §[seat. | 


Sealed & delivered in presence of— 
O. G. PETERS, 
C. M. PETERS, 
As to George M. Peters. 


= 


Sealed and delivered in presence of— 
J. D. KILMER, 

B. WRIGHT, 
As to Gilbert H. Lounsberg. 


- 


oo2 The above security is approved. 


GEO. R. SAGE, 
Judge of the United States, S. D. Ohio, Sitting as Cireuit Judge. 


as 
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353 THe Unitep STATES OF AMERICA, 


Southern District of Ohio, Western Division, iby 

I, B. R. Cowen, clerk of the circuit court of the United States for 
said district and division, do hereby certify the foregoing to be a 
true and correct transcript of the record and proceedings in the cause 
wherein George M. Peters is complainant and the Active Manufact- 
uring Company is defendant as fully and completely as the same re- 
main on file and of record in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Cincinnati, this 5th day of March, A. D. 
1885, and in the 109th year of the Independence of the U nited States at 


of America. 
[Seal of the Circuit Court, South’n Dist. of Ohio. ] 


Attest: B. R. a EN, } 
Clerk U.S. Cir. C’rt, S. D. O., W. D. & 
.-"} 
or : . : ‘ 
354 ‘THE UNITED STATES OF AMERICA, 88° A 
_ ‘ - ‘ - ‘ . j 
lo Active Manufacturing Company, defendant, Greeting: a 
7 ‘ ~ i 
Whereas George M. Peters hath lately appealed to the Supreme ) og 


Court of the United States from a decree lately rendered in the cir- 
cuit court of the United States for the southern district of Ohio made 
in favor of you, the said Active Manufacturing Co., and has filed i 
the security required by law: You are, therefore, hereby cited to f 
appear before the said Supreme Court, at the city of Washington, on mm” 
the second Monday of October next, to do and receive w hat may fe 
appertain to justice to be done in the premises. 
Given under my hand, at the city of Cincinnati, in the sixth cir- 
cuit, this 7th day of February, in the year of our Lord one thousand 
eight hundred and eighty-five. 


District Judge of the United States, S. D. Ohio, 
Sitting and Acting as Circuit Judge. 
309 [Endorsed:] 164. 2,10,’85. Geo. Monteith, sec’y. United 
States circuit court, western division. No. 8206. George M. 
Peters vs. Active M’n’f’g Co. Citation to appellee. Filed February 
12th, 1885. B. R. Cowen, clerk. t 4 
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IN THE 


Supreme Court of the alnited States. 


OCTOBER TERM, 1888. 


GEORGE M. PETERS, AprEeLiant, 


~ 
a 


THE ACTIVE MANUFACTURING COMPANY, 
APPELLEE. 


Appeal from the District Court of the United States for the 
Southern District of Ohio. 


BRIEF FOR APPELLANT. 


This case comes into this Court on appeal from the circuit 
eoart of the United States for the southern district of Ohio. 
The invention at issue is a machine for putting metallic 
moldings on the tops of carriage dashes. These moldings 
are of an inverted f} shape in cross-section, and when slid 
over the top of the dash protect the leather of the dash 
from abrasion by the dragging of the reins back and forth 
over its top. The moldings were introduced to the carriage- 
building trade about the early part of the year'1874 (Rich- 
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mond, Q. 4, page 41, Transcript of Record; Emerson, Q. 38, 
page 45; Fisher, Q. 6, page 50, &ec.); but great difficulty in 
applying the molding to the dash was encountered (Emer- 
son, Q. 7, page 45; Fisher, Q. 9, page 51; Flecksteiner, Q. 
34, page 65; McCurley, QQ. 10, 11, 15, 32, and 37, page 75; 
Huber, Q. 15, page 88; Dornseifer, Q. 15, page 92; Glenn, 
Q@. 19, page 108; Scollins, Q. 4, page 110; Morrissey, Q. 5, 
page 113; Schoenberger, QQ. 7 and 8, page 117). The 
resistance encountered in driving on the moldings was so 
great that they were bent and battered in the operation 
to a degree that rendered them worthless. The difficulty 
was such a one as greatly retarded the adoption of this new 
idea of metallic moldings for dashes for several years. The 
attention of practical men skilled in the art was directed 
to the difficulty, and probably several abortive attempts were 
made to design an apparatus which should remove the 
trouble. (Noyes, Q. 17, page 25; Emerson, Q. 7, page 49.) 

George M. Peters was among the first to bend his invent- 
ive faculties to the removal of this difficulty which was 
blocking the development of the art. He brought out an 
invention by the use of which 350,000 moldings were put on 
as many dashes in four years (Mooney, question 4, page 
126). That invention, being the one here in issue, was pat- 
ented with all diligence. The Active Manufacturing’ Com- 
pany soon began tising machines embodying that invention 
in violation of the patentee’s right (Testimony of Hack- 
man, pages 10 to 16; Snellen, pages 16 to 18; Firestone, 
pages 19 and 20; Peters, page 20). A bill of complaint was 


brought,and dismissed by the circuit court on the ground , 


that the patent was invalid, the invention having been 
anticipated by an alleged prior machine used by one Noyes 
for putting moldings on the backs of combs, and therefore 
this appeal is brought to this Court. 


ad 


wl 
th. 


Specification of Errors. 


The points of the decision of the court below on which 
this appeal is taken are the following: 
lst. The court below erred in holding that there was no 


infringement of the third claim, and that, therefore, said 
third claim need not be considered. 


2d. The court below erred in holding that “ the respond- 
ent’s evidence establishes that, as early as September, 1867, 
Joseph P. Noyes, a manufacturer of combs, at Binghampton, 
New York, used a machine for putting moldings on combs,” 
which said machine is alleged to anticipate claims 1 and 2 
of the patent in suit. 


3d. The court below erred in holding that “ there is noth- 
ing more in the sheath patented to the complainant than an 
adaptation of the sheath used at Binghampton to the appli- 
cation of moldings to carriage dash-boards—an adaptation 
which would have occurred to a skilled mechanic without 
the exercise of the inventive faculty.” 
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THE PATENT IN SUIT. 


Suit was brought on patent No. 178,463, granted to George 
M. Peters, of Columbus, Ohio, June 6, 1876, upon an applhi- 
eation filed March 7, 1876. The invention covered is a 
machine for forcing metallic moldings onto the top of wagon 
dashes. It consists of a sheath made in two parts, bolted 
together, and slit at one side and having an adjustable stop 
against which the ends of the moldings abut as they are’ slid 
into the sheath. The object of the invention is to render 
possible the application of the great power necessary to force 
the molding onto the dash. The adjustable stop is an im- 
portant part of the invention. The moldings should protrude 
a short distance beyond the sheath, and as they are of differ- 
ent lengths this stop must be adjustable to enable each mold- 
ing, no matter what its length, to protrude just the right 
distance beyond the end of thesheath. (See specification of 
patent in suit, page 140, lines 38 to 46, printed Transcript of 
Record ; MeCurley’s testimony, question 41, page 82.) 

The claims infringed are: 

~(1.) A sheath for applying metallic moldings, said sheath 
being furnished with a stop for advancing the molding, all 
substantially as and for the purpose specified. 

(2.) The within-described sheath for applying metallic 
moldings, said sheath being furnished with recesses /’ g’ and 
a key, G, or their equivalent stops, as and for the purpose 
explained. 

(3.) A sheath composed of two grooved bars, A E B EF’, 
bolts or screws, © and washers, D whereby the sheath is 
rendered capable of adjustment to contain moldings of differ- 
ent diameters, as herein set forth. 


The defenses insisted upon are: 
(1.) Want of invention. 
(2.) Want of novelty. 


(3.) Non-infringement of the third claim. 


It is not necessary to waste the Court’s time in arguing 
the question raised by the first defense. If it were to prevail 
in this case ninety-five per cent. of all the patents now in 
force would be invalidated. The testimony of witnesses on 
both sides shows that this device overcame a great difficulty 
in the art—a difficulty which was known to many skilled 
workmen, while its successful solution evidently occurred to 
none but to the inventive mind of this appellant and pat- 
entee. (Noyes, question 17, page 25; Staver, question 8, 
page 57; Flecksteiner, question 34, page 65; McCurley, 
questions 10, 11, 15, 32, 37, page 75 and following; Huber, 
question 15, page 88; Dornseifer, question 15, page 92; 
Glenn, question 19, 20, page 108; Scollins, question 4, page 
110; Morrissey,’ question 5, page 113; Schoenberger, ques- 
tions 7 and 8, page 117; Firestone, rebuttal testimony, 
question 8, page 125; George M. Peters, questions 6, page 
130.) It is hardly reasonable to suppose that a device that 
did not occur to one out of all these workmen, when labor- 
ing under the difficulties described, should be lacking in 
invention, especially when after its invention by this appel- 
lant it was so”soon pirated. Unless Mr. Peters had set his 
inventive faculties at work the whole trade of carriage- 
makers might still be driving moldings on with a mallet. 

In support of the second defense—of want of novelty— 
two cases of prior use are alleged. 


THE RICHMOND STICK. 


The first of these, the device represented by the “ Exhibit 
Richmond Stick,” has its existence dated from and after the 
middle of May, 1874 (Richmond, cross-questions 19 and 20, 
page 42), by some rather uncertain testimony, while the ap- 
pellant in this case conceived the broad idea of his invention 
in April, 1874 (deposition of G. M. Peters, question 6, page 
130), a month before the Richmond stick began its alleged 
existence, and as he followed up the invention with dili- 
gence (deposition of C. D. Firestone, question 8, page 123) 


- 


oO 


he is entitled to that date and the alleged subsequent use of 
the Richmond stick by others can in no way defeat appel- 
lant’s rights. 

Furthermore, the supposed existence of the device repre- 
sented by the “ Exhibit Richmond Stick ” is testified to by 
five persons. ‘heir testimony differs ‘materially upon im- 
portant points. Of the five witnesses the first, Richmond, is 
a bitter enemy of the patentee (McCurley, question 34, page 
SO. Two others, Emerson and Fisher, were members of a 
rival firm of carriage-makers, and had, moreover, been some- 


what roughly handled on account of their action in regard 


to their betrayal of the trust imposed on them in the matter 


of a machine loaned them by permission of the patentee, 
Peters. The other two, Staver and Flecksteiner, were in the 


employ of Emerson and Fisher at the time of their testify- 
ing. Flecksteiner was only thirteen or fourteen years old 
at the time about which he testified. His pretensions that 
he was doing this confessedly difficult work, which, in the 
language of the witness McCurley, “ was considered quite a 
trick or feat” (McCurley, question 11, page 75), are success- 
fully refuted by a number of witnesses. (Glenn, question 
21, page 108; Scollins, question 15, page 111; Morrissey, 
question 10, page 114; Schoenberger, question 13, page 118.) 

The testimony of these five must give way before that of 
elohtother men, experienced carriage-builders and unbiased 
witnesses, McCurley, Huber, Dornseifer, Grear, Glenn, Scoi- 
lins, Morrissey, and Schoenberger), who had the means of 
knowing whereof they spoke. ‘The full and somewhat weari- 
some cross-examination of these witnesses only made itclearer 
that no such device as that illustrated by “ Exhibits Rich- 
mond or Staver Stick” was ever used as claimed, and that 
the circumstances were such that it could not have been 
used without their knowledge. 

But if such a device as the “ Richmond Stick” was ever 
used and it antedated the Peters invention, which it did not, 
it will be ubserved that it did not anticipate claim 2 of the 
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patent here in suit, as it had no adjust: re: stop (Richmond, 
question 11, page 41),and it was incomplete and unfitted for 
the work for other reasons (rebuttal imony, Firestone, 
questions 10 and 11, page 125; Mooney, questions 5 and 6. 


e151); so that 
it cannot invalidate any of the claims of this patent. At 
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page 126; George M. Peters, question 8, pa 
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best it was but an experiment 


It is freelv admitted that the patent ol an originator of 
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number of incomplete and imperfect experiments made by 
others at an earlier date. This is true, though the experi- 
menters may have had the idea of the invention, and may 
have made partially sea efforts to embody It in a 
practical form.” (Wood Paper Patent, 25 phot O06.) 


‘ . . 4 oa . ao . 4 | P Ay Yo » _ ce 
i The testlponyv of Withesses as to the netical ELTON oO! 
alleged prior devices is incredible where a test of re produc- 


tion of those devices showed them to be practically inoper- 
ative.” (American Bell Telephone Company vs. People’s 
Telephone Company, 34 O. G., 561.) 

‘He is the first inventor and entitled to the patent who, 
being an original discoverer, has first perfected and adapted 
the invention to actual use.” (Whitely vs. Swayne, 7 Wall., 


6 So.) 


‘ 
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Following are a few of the more prominent points in the 
testimony relating to the Richmond device: 


Richmond (questions 42 and 43, page 44) says there were 
from 1,200 to 1,500 moldings put on with his sheath. 
Staver (question 36, page 62) puts it at 0,000. Flecksteiner 
(questions 21 and 22, page 64) says that for four or five vears 
from 75 to 100 moldings a week were put on with this stick, 
or 15,000 in all, at his lowest estimate. Actual experiment 
showed that not one molding could be driven on without 
splitting the stick. (Rebuttal testimony, Firestone, ques- 
tions 10 and 11, page 125; Mooney, questions 5 and 6, page 
126; George M. Peters, question 8, page 151.) 

Emerson's testimony (questions S and 11, page 46) prove 
that if the Richmond stick ever existed it was nothing more 
than an unsuccessful experiment. 

Emerson (questions 15 and 16, page 46) Richmond (ques- 
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tion 29, page 43) Staver (question 8 to 11, page 58) are all 
at logger-heads as to the matter of the stop in the Richmond 
sheath. 

Fisher (question 45, page 54) flatly contradicts Richmond 
(question 8, page 41) as to the ferr ule on the supposed sheath. 

Fisher (questions 53, 54, and 55, page 55) even when aided 
by suggestive interrogatories, is unable to tell how the Rich- 
mond sheath was used. 

MecCurley (question 19, page 76) distinctly remembers the 
time he first saw a machine of this kind (a Peters machine), 
and would have evidently remembered equally well the sup- 
posed Richmond stick if there had been any such in exist- 
ence at the time and place alleged. 

McCurley (question 52, page 50) proves that at a subse- 
quent date to the making the alleged Richmond stick Rich- 
mond knew nothing of any such device; but,in common with 
others who saw the Peters invention at the time, he (Rich- 
mound) regarded it as a good thing and a new idea. His tes- 
timuny (question 37, page 81) shows the great demand for a 
machine like this—e.”., if Richmond’ S alleged device had actu- 
ally existed and been operative it would have been instantly 
and widely adopted. 


NOYES MACHINE. 


The existence of the second alleged anticipatory device, 
the Noyes’ machine, “ Defendant’s Exhibit C, is supported 
by two witnesses, Noyes and Yingling (pages 25 to 29, Tran- 
script of Record) and di rawing, “ Exhibit C,” showing an in- 
completed and inoperative device. This testimony is fully 
met by four other witnesses (SRepp. Newman, Coyle, and 
McAuley, pages 69 to 75, printed Record), who worked in the 
factory where the machine was supposed to be used, did the 
work it was supposed to do, and who testify that the said 
work was always done in an entirely different way. Knapp 
is the machinist who, according to Noyes’ testimony (ques- 
tion 36, page 27), helped make the machine. He swears 
(Knapp, questions 6 and 7, page 69) that he never saw or 
made such a machine. In accordance with the ruling of 
this Court in Cantrell vs. Wallick, 12 Fed Rep., 790, where 
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two witnesses as to alleged prior use were similarly dis- 
credited by four others having knowledge in the premises, 
this testimony should be thrown out. 

Counsel for the appellee object to the admission of the 
depositions of Knapp, Newman, Coyle, and McAuley on the 
ground of insufficient notice. Three days’ notice was given. 
In these days of railroad travel three days would seem a 
sufficient time to get from Cincinnati, Ohio, to Binghamp- 
ton, N. Y., and “all that is required by the rule of court is 
that the notice shall be sufiicient to afford the party an op- 
portunity to cross-examine the witness ” (Allen vs. Perkins, 
17 Pickering Mass. Rep., 369; Vinal vs. Burrill, 16 id., 401 ; 
McGinnis vs. Association, 12 Grattan Vir. Rep., 602). Three 
days’ notice was also more than sufficient to meet the re- 
quirements of the generally accepted rule that the adverse 
party shall not be required to travel nights, Sundays, or 
holidays to attend the examination. As the counsel for 
appellee elected to stay away and object to the depositions, 
the natural inference is that they knew the importance of 
the rebutting testimony to be taken and the impossibility of 
shaking it on cross-examination. 


NOYES’ MACHINE NOT IN EVIDENCE. 


Another point bearing on the testimony of Noyes is the fail- 
ure to put the machine itself inevidence. He testifies (ques- 
tion 15, page 25) that it was still in use (though his workmen, 
Coyle, Loomis, and McAuley, never saw it or heard of it). 
It was small and easily handled. Why wasit not produced ? 
Why was this Court compelled to rest its opinion as to the 
existence of this machine and its similarity to the su bject- 
matter in issue on an incomplete reproduced sketch, insuth- 
ciently described, inoperative in design ? 

That the drawing, “ Exhibit C,” does not show the parts 
necessary to render the device operative is evident on in- 
spection. Noyes testifies (question 8, page 24): “L, K, M, 
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and H (are) the lever and connecting parts by which E and 
B is operated.” 

There is no part “ kK,” but it is inal the pin “R” is 
meant. Thelever “L” must havea fulcrum connected with 
the bed “A” of the machine. No provision for such a ful- 
crum is shown. Moreover, a ne rigid fulerum will not 
suffice. It must have a capacity for movement to and from 
the body “ A” as the slide “B” moves back and forth and 
compels the lever “L” to assume positions of varying an- 
gularity to the bed piece “A.” Unless the fulcrum of the 
lever “L” has such capacity for to-and-fro movement the 
follower “ B” would bind and stick before it moved an inch. 

Counsel for appellee will doubtless explain that “any one 
could supply the necessary elements of mechanism omitted 
from the drawing;” to which the obvious reply is that 
bright mechanic, having the Peters patent and the knowledge of 
just what was wanted before him, might “supply ” all the ele- 
ments necessary for half a dont machines which the in- 
genuity of counsel might twist into a semblance of anticipa- 
tion of that patent (Woosted vs. Blake, 22 O. G., 782), but that 
this “supplying” process, on the witness stand, does not 
meet the rigid requirements of the rule laid down by this 
Court as to the evidence necessary to establish the defense 
of prior use. 

Measured by the just rule fixed by this Court in Coffin vs. 
Ogden, 18 W allace, 120, cited and approved since, the de- 
fense of prior use is not established by the testimony pro- 
duced. It is most respectfully submitted that the said testi- 
mony falls far short of meeting the reasonable requirements 
of the rule laid down in the cases cited, even if the device 
referred to be admitted to be anticipatory in character; but 
is it? 


tal 
gl 
OV 


10 


NO ANTICIPATION OF THE PATENT IN SUIT. 


It is again respectfully submitted that “ Defendant’s Ex- 
hibit C ” is not an anticipation of the patent in suit. Atten- 
tion is called to Noyes’ testimony (questions 24 to 27, page 
26) which shows that he did not consider it a machine 
capable of application to the putting on of such dash mold- 
ings or to any other use than the special one for which he 
claims to have designed it. 

Even when persons specially engaged in an effort to put 
moldings on dashes saw the Noyes “comb-driver” it suggested 
to them nothing for their purpose (Noyes, question 17, page 
25). Evidently the dash-buying public would have received 
no benefit or beneficial suggestion from the Noyes machine 
to this day, had it been ever so widely known. 

From 1867 to 1882 the Noyes machine is alleged to have 
been operated in the full view of the public, and no one 
looking at it said, “ Something working on that prineiple 
might be used for putting moldings on dashes.” 

In sharp contrast to this is the fact that when the Peters 
machine was independently invented it immediately at- 
tracted the attention of carriage-builders, and three hundred 
and fifty thousand dash moldings were put on by its use in 
four years. 

Does not this indicate that the Peters machine was a val- 
uable invention over the Noyes machine, supposing that that 
doubtful contrivance ever existed ? 

Why, therefore, should the doubtful existence and still 
more doubtful utility, for the purpose under discussion, of 
the alleged “ comb-driver” shut out this appellant from re- 
ceiving the protection due him as a return for the great and 
unquestioned benefit which his invention has conferred 
upon manufacturers and users of carriages. 

The purposes and objects of this invention and of the 
alleged Noyes machine are so widely different that if the 
metal sheaths on the backs of combs were not called mold- 
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ings the idea that this invention is the result of a double 
use of the Noyes apparatus would never have been broached 
in this case. The connection is soleiy the result of a simi- 
larity in names, not in things. 

The purpose of this invention is to provide a means for 
driving a long molding onto a dash under great pressure— 
1,200 to 1,500 pounds (Mooney, question 7, page 128, printed 
Record). The object of this invention is to render possible the 
application of this pressure without bending the molding. 
Tne sole object of the Noves machine was to quickly insert 
the short comb in its three-inch molding, to keep the comb 
and molding centered and in line one with the other. 
There was, of course, Jittle or no tendency for the molding 
to bend. (Noyes, question 55, page 27.) 

If once started straight the comb molding slips easily over 
the smooth incompressible comb back, and they slide over 
one another without it being necessary to taper the end of 
one or flare the mouth of the other. | 

The sole difficulty was in getting the comb and the mold- 
ing in lineso that the axis of the one would coincide with the 
axis of the other. 

A machine such as that described by Noyes would ac- 
‘complish this. The molding would fit into the groove C, 
of larger diameter. Its inside surfaee would then be flush 
with the surface of the groove D, of smaller diameter, and 
the comb would slide with the slightest pressure from one 
to the other without catching or sticking anywhere. 

No such action is required of the dash and dash molding. 
There the difficulty is one arising from the great pressure 
necessary. | 

The dash molding must be forced over the compressible 
leather of the dash. To do this the molding is made with 
a trumpet mouth (see pages 159 and 140 of printed Record). 
The sheath forming this invention must be cut away or 
“rounded off at I so as not to tear up the leather coverings 
of the dash while the molding is being applied” (last para- 
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graph, page 159, printed Record), and also to leave space for 
the “ flaring or trampet mouth.” ‘There is nothing of this 
kind in the alleged Noves machines for putting moldings on 
combs. There two continuous slots of unequal diameter run 
together. A molding witha flaring or trumpet mouth could 
not beapplied by the Noves machine. Theseveral elements 
in the Peters device which make it available for use in put- 
ting the moldings on dashes are wanting in the device cited 
as anticipating, and this makes the patentable difference be- 
tween the two—the difference between failure and success. 

Owing to the existence of this trumpet mouth of the mold- 
ing and the necessity of guiding it below the stitching on 
the dash (McCurley, questions 25 and 41, page 82) it is 
necessary in appellant’s invention and in all similar ma- 
chines forthe same purpose that there should be an adjust- 
able stop (page 139, printed Record, next to last paragraph) 
in order that moldings oi different lengths may be applied 
and still have their flaring ends protrude just the necessary 
distance beyond the end of the sheath (page 140, printed 
Record, next to last paragraph, McCurley, question 41). This 
feature is brought out and included in the combination in 
claim 2, which is— 

“The within-described sheath for applying metallic mold- 
ings, said sheath being furnished with recesses f’ g’ and a 
key, G, or their equivalent stops, as and for the purpose ex- 


plained.” 


There is no adjustable stop in any of the alleged antici- 
patory devices, neither in the Noyes machine nor the Rich- 
mond stick. 

Another point in which the Peters machine differs from 
both the alleged anticipatory devices is in having the sheath 
made in parts, so that they are connected together by 
bolts and ¢an be adjusted toward and from each other to 
accommodate moldings of different diameters. This is spe- 
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cifically set out in claim 3 of the patent in suit, which reads 
as follows: 

(3.) A sheath composed of two grooved bars A E B E’, 
bolts or screws C, and washers D, whereby the sheath is ren- 
dered capable of adjustment to contain moldings of different 
diameters, as herein set forth. 


@ 

No provision for adjustment gs shown in the Noyes ma- 
chine or the Richmond stick. | 

The points of difference between the Peters invention and 
the devices alleged to anticipate it may be summarized as 
follows: 

(1.) Total difference in purpose and object. 

(2.) Total difference 1 gvanizatl “apparatus. 

2.) Total difference in organization of apparatus 

(3.) In adjustability of stop in sheath. 


(4.) In adjustability of sides of sheath. 


(5.) In provision for application of moldings with “ trum- 
pet mouths.” 


Moreover, the numerous peculiarities. of construction set 
out in the specification of appellant’s patent are read into 
the claim by the words “the within-described sheath ;” and— 


“Where the claim follows the descriptten of the inven- 
tion it may be construed in connection with the explana- 
tions contained in the specifications, and where it contains 
words referring back to the specifications it cannot be prop- 
erly construed in anyother way.” (Curtis on Patents, 3rd ed., 
225-227, cited with approval by this Court in Seymour vs. 
Osborne, 11 Wall., 516; Brooks vs. Fisk, 15 How., 215, and 
Bates vs. Coe, 98 U.S., 31.) 


In view of all this it would seem that the rule laid down 
in the opinion of this Court in The ]linois Central R. R. 
Co. vs. Turrill (94 U.S., 695) should apply: “ Between this,” 


wasp ONO tes et co: — 


14 


the alleged anticipatory device, “ and the Cawood (complain- 
ant’s) machine there are points of resemblance, but there 
are also substantial differences. The purposes and objects 
sought to be accomplished by the machines are entirely 
unlike. It isalways of importance to consider the object an 
inventor of a machine had in view, because thus the opera- 
tion of its different parts and the functions performed by 
each can be better understood.” As has been pointed out, 
the object of the Noyes machine and that of the patentee’s 
machine are different. The “ points of resemblance” are 
principally in names. 

By an omission of the draftsman the second “ recess ” f” is 
not shown in the drawings of the patent, but the said re- 
cesses are so fully described in connection with the idea of 
adjustability in the specification (lines 8 to 10 and lines 38 
to 46, page 139, lines 9 to 11, and lines 38 to 46, page 140, 
printed Transcript of Record) that this together with the 
use of the plural form in the claim, and the inclusion of the 
“equivalent stops” or means of adjustment (the screw H, 
shown in figure 4 of the patent drawings and fully described ) 
should cause this claim to be construed as covering a sheath 
such as within described, “with adjustable stops for the 
purposes explained ” ut res magis valeat quam pereat. 


' “Tn construing patents it is the province of the courts to 
determine what the subject-matter is upon the whole face of 
the specification and the accompanying drawings.” (Curtis 
on Patents, section 222, cited by the court in Bates vs. Coe, 
supra.) 


WHAT CHANGES WILL CONFER PATENTABILITY. 


Admitting the existence of the device referred to as the 
Noyes machine, it will be seen that the Peters device is such 
a modification or “improvement” of it for a new use as to 
presuppose invention. In the language of Judge Clifford in 
Bray vs. Hartshorn (1,Cliff., 538) : 
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“ Particular changes, however, may be made in the con- 
struction and operation of an old machine, so as to adapt it 
toa new and valuable use not known before and to which 
the old machine had not been and could not be applied with- 
out these changes; and under these circumstances and con- 
ditions, if the machine, as changed and modified, produces 
a new and useful result, it may be patented and upheld 
under the existing laws. (Losh vs. Hayne, Web. Pat. Cases, 
207; Hendon on Pat., 95.) 

“Such a change in an old machine may consist (1) alone 
of a new and useful combination of the several parts of 
which it is composed, or (2) it may consist of a material 
alteration or modification of one or more of the several de- 
vices which enter into its construction, or (5) 1 may consist 
in adding new devices; and whether it be one or another of 
the suggested modifications, if the changes of construction 
and operation actually adapt the machine to a new and 
valuable use not known before and to which the machine 
had not been applied, and without the change suggested was 
not in any degree fitted to be applied, and actually produces 
a new and useful result, then the case falls within the rule 
already laid down, and a patent may be granted for the 
same and upheld. (Plillips vs. Page, 24 How., 166; Nor- 
man on Pat., 25.) ” ; 


In Phillips vs. Page, referred to by Judge Clifford, this 
Court said: “If he (the patentee) had set up in his claim the 
improvements or particular changes in the construction of 
the old machine so as to enable him to adapt it to the new 
use, and one to which the old had not and could not have 
been applied without these changes, the patent might have 
been sustained.” This is exactly what this appellant and 
patentee has done by including the adjustable stops in claim 
2 of the patent in suit and by his ample specification and 
the clauses in all the claims referring thereto. 

That appellee used a sheath having adjustable stops is 
proven. (Hackman, questions 10,13, and 29; Suellen, ques- 
tions + to 10, pages 11 to 17.) 

It is respectfully submitted, therefore, that, admitting the 
existence of the Noyes machine, it is evident that it would 
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have required changes, such as those in class (1) and class 
(3), asenumerated by Judge Clifford, to combine the adjust- 
able stop with the two-part sheath, while the changes in the 
sheath itself were such as would come within the “ material 
alterations ” set out in class (2), and that therefore the Peters 
machine must necessarily have presented such a degree of 
modification and improvement over the Noyes machine as 
to render a patent therefor valid. 


THE QUESTION OF INFRINGEMENT. 


The defense of non-infringement is urged against claim 3, 
which is as follows : 


~ 


“(3.) A sheath composed of two grooved bars, A E B E, 
bolts or screws C, and washers D, whereby the sheath 1s 
rendered capable of adjustment to contain moldings of differ- 
ent diameters, as set forth.” 


The point urged is that the defendaut’s and appellee’s ma- 
chine has no “washers D;” but Exhibit No. 5 shows ap- 
peliee’s sheath made in two parts bolted together. It has the 
capability of adjustment. Adjustment is secured in appel- 
lant’s sheath by making the washer D thinner or thicker. 
At the particular point of adjustment at which appellee’s 
machine was left the washer had become so thin that it dis- 
appeared. The inoment it was put into use and a molding 
of greater diameter was to be applied a “ washer, D,” would 
be introduced. It was only left out in a vain effort to avoid 
infringement. Theappellant’s combination has been adopted 
in substance. 

Moreover, the record shows that such a two-part sheath 
for this purpose without the washer for adjustment is “ new 
and patentable to the inventor,” Peters, though not distinctly 
claimed. None such is disclosed in the evidence brought 


forward by the appellee, and— 
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“Tt is not necessary in order to constitute infringement of 
a combination, patented as such, that the whole combination 
should be used. Ifa part of it only, that, separate from the 
rest, was new and patentable to the inventor, is used, taking that 
part 1s an infringement pro tanto.” (Adair rs. Thaver, + Fed. 


Rep., 441.) 
All of which is most respectfully submitted. 


BENJAMIN BurrerwortH, 
Of Counsel for Appellant. 
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ADDENDA TO BRIEF. 


PETERS 
vs. No. 65. 
ActTIVE MANUFACTURING COMPANY. 


In the decision dismissing the bill of complaint herein 
the court below said: 


SAGE, d.: 

This is a suit brought upon letters patent No. 178,463, is- 
sued to complainant June 6, 1876, for an improvement in 
tools for attaching sheet-metal moldings. The specifications 
set forth the invention of certain new and useful improve- 
ments in sheaths or holders for applying moldings to the 
tops of carriage dash-boards, and that it comprises a pecul- 
iarly-constructed sheath or holder wherewith the molding 
may be applied expeditiously and without bending or buck- 
ling or injuring or marring either the molding or dash- ‘ 
board. ‘The sheath may be made of one or more pieces of 
metal, or it may be made of wood lined with a metallic 
bushing. When made of two pieces or parts, which is the 
form preferred by the patentee, the pieces are connected by 
bolts and washers and grooved, so as to inclose the molding, 
a key or other suitable stop being fitted within the sheath 
to prevent the molding slipping through the groove. The 
sheath has undercut notches to receive the key, which is de- 
tachable, and serves as a stop or abutment for the rear end 
of the molding to rest against. Notches may be cut at such 
distanees from the front end of the sheath as may be re- 
quired for the various lengths of moldings to be used, or the 
notches and key may be dispensed with and a screw-top, 
described in the specification, substituted. The molding — 
consists of a sheet-metal tube having a longitudinal slot or 
parting, and its forward end is made flaring or trumpet- 
mouthed, so as not to tear the leather coverings of the dash 
while the molding is being applied. The dash is held per- 
fectly rigid in clamps, and the sheath containing the mold- 
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ing and fitting it closely, so as to prevent buckling, is drawn 
by means of a cord or strap attached to a hook or link piv- 
oted to its front end, and guttered, to avoid contact with the 
edge of the dash along the upper edge of the dash, which 
projects above the clamps. As the sheath advances the flar- 
ing mouth serves to conduct the leather margin of the dash 
into the longitudinal slot of the molding, and the sheath, 
fitting the molding closely, prevents any radial distention, 
and causes it to be fitted uniformly and securely to the dash. 
After the molding has been drawn to its place on the dash 
the sheath may be retracted without withdrawing the mold- 
ing. The flaring or trumpet end of the molding is then. 
filed off or disposed of in any other suitable manner. While 
the sheath is being drawn along the top of the dash the 
molding is impelled forward by the key or stop, and conse- 
quently no strain is brought to bear upon the flaring end of 
the molding. “It is evident,” says the patentee in the last 
sentence of the specification, “that this form of sheath may 
be advantageously employed for attaching sheet-metal mold- 
ings or tubes to various articles, and I reserve the right to 
use it for any and every purpose that it is capable of.” 

The first claim is a sheath for applying metallic mold- 
ings, said sheath being furnished with a stop for advancing 
the molding, all substantially for the purpose specified. The 
second claim is for the sheath described in the specifications, 
furnished with recesses and a key, or their equivalent stops, 
as and for the purpose explained. ‘The third claim is fora 
sheath composed of two grooved bars held to their places by 
bolts or screws and washings or fillings, whereby it may be 
adjusted to moldings of different diameters. The fourth 
claim is for the combination of the grooved bars forming the 
sheath and guttered hook or shackle described in the speci- 
fications for the object stated. | | 

The third and fourth claims need not be considered. None 
of the sheaths used by respondents contained washers or any 
substitutes or equivalents therefor whereby they were ren- 
dered capable of adjustment to moldings of different diame- 
ters, and it was admitted on the hearing that there was no 
infringement of the fourth claim. The respondents’ evi- 
dence establishes that, as early as September, 1867, Joseph 
P. Noyes, a manufacturer of combs at Binghamton, New 
York, used a machine for putting moldings on combs, in 
which the molding was held in a sheath fitting it closely, 
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and having an extension enough smaller to fit the comb. 
In this extension there was a sliding follower fitted to abut 
against the end of the comb. At the extreme opposite end 
of the larger part of the sheath there was a slot across the 
sheath containing a key or stop to prevent the sliding of the 
molding. The follower was attached to a slide and lever, so 
that when a molding was laid in the larger part of the 
sheath and the comb in the smaller part the comb, being 
prevented from bending by the walls of the sheath, could 
be forced into the molding by the action of the slide and 
lever upon the follower, the molding being prevented from 
bending by the walls of the part of the sheath within which 
it was placed. This machine was in use more than three 
years before the date of the complainant’s invention. That 
this was a comparatively small machine and used only for 
applying moldings to combs is not material. Planing Ma- 
chine Company v. Keith, 101 U.S., 490. Nor is it material 
that the groove or gutter was so open in cross-section that 
the molding e could be dropped into it. Fig. 6 of the draw- 
ings accompanying the letters patent issued to complainant 
shows a sheath of like shape, and is referred to in the speci- 
fications as a modified form of the sheath patented, and the 
claim is so broad as to cover any sheath of any material, 
shape, or size for applying moldings to any article. 

There is nothing more in the sheath patented to the com- 
plainant than an adaptation of the sheath used at Bingham- 
ton to the application of moldings to carriage dash-boards— 
an adaptation which would have occurred to a skilled me- 
chanic without the exercise of the inventive faculty. Had 
the complainant’s invention been first in time and patented 
the Binghamton sheath would have been an infringement, 
and, conversely, had the Binghamton sheath been patented 
the complainant’s would have been an infringement. That 
which infringes if later would anticipate if earlier. Day v. 
Bankers and Brokers’ Telegraph Company, 9 Blatchf., 345; 
Buzzell v. Fifield, 7 Fed. Rep., 465. 

The bill is dismissed at complainant’s costs. 

21 Fed. Rep., 319, 28 Official Gazette, page 1102. 


Robert Clarke & Co., Printers.| [ October, 1888. 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


GEO. M. PETERS. 


| Appellant, 
No. 65.] US. 
THE ACTIVE MANUFACTURING COMPANY. 
Appellee. 


BRIEF FOR APPELLEE. 


ARTHUR STEM, 
Counsel for Appellee. 
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Robert Clarke & Co., Printers.' [ October, 1888. 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


GEO. M. PETERS, 


No. GS.} ia Appellant, 
THE ACTIVE MANUFACTURING COMPANY. 
Appellee. 


The complainant below is appellant. 

The suit was brought on letters patent No. 178,463, 
granted appellant June 6, 1876, for ‘improvement in tools 
for attaching sheet metal moldings.” The appellee is 
charged with having infringed by using a similar tool for 
applying moldings to leather dashes. 

The defenses relted upon are: 

1. Want of invention. 

2. Want of novelty. 

3. Non-infringement of the third claim. 

The claims of the patent sued on are as follows: 

1. A sheath for applying metallic moldings, said 
sheath being furnished with a stop for advancing the mold- 
ing, all substantially as and for the purpose specified. 

2. The within described sheath tor applying metallic 
moldings, said sheath being furnished with recesses, 7’ 9’, 
and a key, G, or their equivalent stops, as and for the pur- 
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pose explained. 


3. A sheath composed of two grooved bars, A E, B E’, 
bolts or screws, C, and washers, D, whereby the sheath is 
rendered capably of adjustment to contain moldings, of 
different diameters, as herein set forth. 

The device sought to be covered by complainant’s 
patent is a tool for holding and supporting metal mold- 
ings while being slipped upon the top edges of vehicle 


dashes. 

The molding itself and the manner of applying or at- 
taching it to the dash is oid, and not claimed to be new. 
The manner of applying the moldings had been to slip 
them onto the dashes by hand, and where they fitted 
tightly to use some force to drive them on. In doing this 
the operator would use one hand to hold and guide the 
molding while he would apply driving force with the 
other hand. He would find in some instances when the 
molding fitted very tight, that it would bend or buckle up, 
and so become worthless, hence the necessity of a longer 
guide than his hand would afford to embrace the mold- 
ing. This, we maintain, would be self-evident to the 
operator, and in producing a metal or wooden support or 
sheath to cover the molding its entire length during the 
operation of putting it on the dash, no invention or exer- 
cise of the inventive faculties would be necessary or re- 
quired. 

So far as the evidence in the case goes, this was done 
at the outset by each of the parties who attempted to use 
these moldings, without any inter-communication whatso- 
ever. The device so produced was merely a grooved block 
or bar, and we submit to the judgment of the court 
whether the production of this device constituted a pat- 
entable invention. We confidently maintain that it did 
not, and that this question can be decided by the court 
by an inspection of the patented device without other evi- 
dence. 

Want of Novelty. 

The appeHees have proven two prior uses: one at Cin- 

cinnati, in 1874, and one at Binghampton, N. Y., in 1867. 


Richmond Use. 

When the use-of sheet metal moldings on dashes be- 
gan, the necessity for some support for the molding while 
it was being forced onto the dash was at once apparent. 
Mr. Emmerson, of Emmerson, Fisher & Co., at once gave 
orders for the construction of a sheath like the one shown 
in complainant’s patent, except that it was not made in 
two parts bolted together, for adjustment to large or small 
moldings. It was madein May, 1874, and at once put into 
use, and many hundreds of moldings applied with it. See 
testimony of Richmond, p. 40; Emmerson, p. 45; Fisher, 
p. 50; Staver, p. 57; Flecksteiner, p. 62. 

This sheath is fully proven, and clearly anticipates the 
first and second claims of the patent. The third claim is 
not anticipated by it; neither is the third claim infringed 
by appellee. 

An effort was made by appellant to avoid the eftect of 
this evidence by showing that he had made his invention 
earlier than May, 1874. His effort to carry back his inven- 
tion, and at the same time escape the law as to two years’ 
prior use, required very nice swearing, which, however, 
was supplied, but without satisfactory success. 


Noyes’ Use. 

The appellee clearly proved the use of the tool illus- 
trated by * Exhibit C,” p. 141, as early as September, 1867. 
It was used for applying sheet metal moldings to the back 
of combs, by Mr. Joseph P. Noyes, at Binghampton, N. Y. 

The manner of use was as follows: the molding was 
laid in the wider groove, C, where it was held from sliding 
by the key, Fig. 2, slipped into the recess or slot, O. The 
comb was laid in the narrower groove, or extension of the 
groove, D. B is a slide carrying a tongue, E, extending 
down into the groove, and coming against the end of the 
comb. <As this slide was moved by the lever, L, it 
forced the back of the comb into the molding in the 
groove, C. 

Mr. Noyes testifies, p. 24, as follows: 
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Y. 7. Can you describe any of the machines used by 
you for putting moldings on combs? 

A. Yes; I have one machine in which the molding is 
held in a groove, which fits it closely, and the same groove 
has an extension enough smaller to fit the comb, and in 
this extension there slides a follower, which is fitted to 
abut against the end of the comb. At the extreme opposite 
end of the larger part of the groove there is a slot across 
the groove containing a key or stop to prevent the molding 
sliding through the groove. The follower before men- 
tioned is attached to a suitable slide and lever so that when 
a molding is laid in the larger part of the groove, and the 
comb in the smaller part, the comb, being prevented from 
hending by the walls of the groove, can be foreed tightly 
into the molding by the action of the follower, and its con- 
nected parts, the molding, being at the same time pre- 
vented from bending by the walls of the larger part of the 
groove. | 

Y. 8. Can you produce a drawing illustrating the ma- 
chine above described, and its operation ? 

A. I here produce a drawing which illustrates said ma- 
chine. In this drawing, Fig. 1, A, represents the main 
body of the machine. In the part A, is the groove, C, and 
its smaller extension, D, in which are placed the molding 
and the comb, as described in my previous answer. O rep- 
resents the slot in which is placed the key, marked Fig. 2, 
E. Fig. 1 represents the follower, B, the slide of which 
the follower forms a part. L, K, M, and H, the lever and 
connecting parts by which E and B are operated. Fig. 3 
shows an end view of the slide and follower. 

@. 9. In which of the grooves do you place the me- 
tallic molding ? 

A. Into the groove, C. 

@. 10. And into which the comb? 

A, Into the groove, D. 

@. 11. In use the key or stop, Fig. 2, is placed in the 
slot, O, to prevent. the metallic molding sliding, is it not ? 

[Objected to by counsel for complainant as leading and 
incompetent. | 


eee age 
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A. It is. 


@. 12. State whether the groove, C, in the sheath, A, 
effectually prevents the metallic molding from bending as 
it is forced over the back of the comb? 

[Same objection. ] 

A. It does. 

(). 13. State how long you have used the above de- 
scribed machine for putting metallic moldings on combs in 
the manner described ? 

A. Since September, 1867. 

@. 14. Can you fix the date by any positive evidence 
besides your memory ? 

A. Lean; I have referred to the time book of the men 
who made the machines, and find the machine to have 
been finished at the date uamed, and remember that it was 
put into immediate use. 

@. 15. Has it been used ever since? 

A. It has been in continued use ever since without 
any alteration. 

0. 16. Have you ever made any effort to keep its use 
a secret, or has it always been open to the inspection of 
any person who might come into your shop? 

A. [have made no effort to keep it secret, but the 
shop has always been open to visitors, and any one could 
see the machine who cared to look at it.” 

Noyes is fully confirmed. by Yingling (p. 27). The 
appellee’s efforts to rebut this by calling four witnesses 
to testify that they worked-in Noyes’ shop, but did not see 
this device, is of little weight. First, because the testi- 
mony was taken without sufficient notice, and no cross- 
examination was made; second, they have given no reason 
why the device might not have been there without their 
seeing it’; third, they are not shown the device, or a drawing 
of it, but are given only a general, uncertain, and not very 
intelligent deseription of it, and the fact that they do not 
recognize the description as applying to any smail tool in 
Noyes’ shop they may or may not have seen, is not proof 
that it did not exist. 

This Noyes’ device is identical in all material points 
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with the first and second claims of the patent sued on. It 
is true, the first claim provides for a “ stop for advancing the 
molding”? apon the dash, while the Noyes’ sheath has a stop 
for holding the molding stationary while the comb is being 
“advanced” into it. This reversal of the motion, however, 
is a mere matter of form. The ditterence is not material. 

The first and second claims are clearly anticipated. 
The third claim is limited to a sheath made in two parts, 
with interposed washers for rendering the tool adjustable 
to receive moldings of different sizes. There is no evi- 
dence that appellee ever used such a tool. The evidence 
of infringement consists of the testimony of two former 
employes of appellee (Haekman, p. 10; Snellen, p. 
16), who describe the tool used. Neither of them say it 
had the washers for adjustment, as provided in the third 
claim, while appellee has clearly proven that it had not. 

There is no legal question involved in this case which 
is not too well settled to need any argument. 

If, after the examination of the patent and the state 
of the art, that is, the admitted prior use of the moldings 
and the their application by hand or other means, the 
court finds that it required any invention to produce a 
holder or guide for supporting the molding, and keep it 
from bending while being driven on, then it must examine 
the facts as to the prioruses. Wethink it is clearly proven 
that the patent was fully anticipated. 

ARTHUR STEM, 
Counsel for Appellee. 
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GEORGE M. PETERS VS. JUIIUS A. HANSON ET AL., &C. 


Pleas of the circuit court of the United States within and 
for the district of Indiana, begun and holden at the United 
States court-house, in the city of Indianapolis, in said district, on 
the first Tuesday of November, in the year of our Lord one thou- 
sand eight hundred and eighty-five, before the Honorable William 
A. Woods, judge of the district court of the United States for the 
district of Indiana and ex officio judge of said circuit court. 


GEORGE M. PETERS : 
vs. 7367. Chancery. 
Junius A. HAnson and CourtTLAND C. VAN Camp. f 


Be it remembered that heretofore, to wit, at the November term of 
said court, on the 6th day of January, 1882, before the Honorable 
Walter Q. Gresham, one of the judges of said court, the following 
proceedings in the above-entitled cause were had, to wit: 


Comes now the complainant, by W. Hubbell Fisher and J. W. 
Firestone, his solicitors, and files his bill of complaint herein in the 
words following, to wit: 


2 Bill of Complaint. 


To the honorable the judges of the circuit court of the United States 
for the district of Indiana, in the seventh circuit: 

George M. Peters, a citizen of the State of Ohio and residing at 
the city of Columbus, in said State, brings this bill of complaint 
against Julius A. Hanson and Cortland C. Van Camp, both citizens 
of the State of Indiana and residing at the city of Indianapolis, in 
said last-named State, composing the firm of Hanson, Van Camp & 
Co., located and doing business in said city of Indianapolis, and 
thereupon your orator complains and says— 

That on and prior to the twenty-fifth day of March, A. D. eigh- 
teen hundred and seventy-nine, your orator was the original and first 
inventor of an improvement in vehicle dashes, fully described in the 
letters patent hereinafter mentioned, and which had not been known 
or used before his said invention, and which at the time of his 
application for a patent, as hereafter mentioned, had not been for 
more than two years in public use or on sale with his consent and 
allowance. 

And your orator further shows unto your honors that your orator 
(George M. Peters aforesaid), being so as aforesaid the first inventor 
and discoverer of said improvement and being also a citizen of the 
United States, did, on the 25th day of March, A. D. 1879, upon due 
application therefor, obtain letters patent of the United States for 
said invention, in due form of law, under the seal of the Patent Office 
of the United States, signed by the Secretary of the Interior and 
countersigned by the Commissioner of Patents of the United States, 
bearing date the day and year last aforesaid and numbered 213,529, 
whereby there was granted and secured to your orator (said George 
M. Peters), his heirs, administrators, or assigns or intended so to be. 
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for the term of seventeen vears from and after the date of said letters 
patent, the full, exclusive right and liberty of making, constructing, 
using, and vending to others to be used, the said invention and 1m- 
provement, as set forth in said letters patent, which are now remain- 
ing of record in the Patent Office of the United States, and by virtue 
whereof your orator (said George M. Peters) became, still is, the sole 
owner of all the rights and privileges granted and secured or in- 
tended to be granted and secured in and by the said letters patent, 
as by said letters patent or a duly certified copy thereof, here in 
court to be produced, will fully and at large appear. 

And your orator further shows unto your honors that by virtue of 
the premises your orator (thesaid George M. Peters) became and now is 
the sole and exclusive owner of said letters patent No. 213,529, dated 
March 25, A. D. 1879, and the inventions and improvements de- 
scribed therein, and of all the rights and privileges granted and se- 
cured or intended to be granted and secured thereby; and that 
since he became the owner thereof as aforesaid he has invested and 
expended large sums of money and has been to great trouble in and 
about said invention, and for the purpose of carrying on through 
the Peters Dash Company and the Columbus Buggy Company, both 
of the city of Columbus, State of Ohio, and of which your orator is 
a largely interested member, the business of manufacturing dashes 
and feet embodying said invention and improvement, and of selling 
the same as independent articles of sale, and also of selling the same 
attached to vehicles of said companies’ manufacture and making the 
same profitable to himself and useful to the public; and that said 
invention has been and is of great benefit and advantage, and that 
great numbers of said dashes and feet were made according to said 

invention and sold by said companies as a distinet article of 
o sale, and also as attached to and sold with vehicles of said 

companies’ manufacture, to great advantage to the public; 
and that the public have generally acknowledged and acquiesced in 
the aforesaid rights of your orator; and your orator believes that 
he will realize and receive Jarge gains and profits therefrom if 
infringements by said defendants and their confederates shall be 
prevented. 

Yet the said defendants, well knowing the premises and the rights 
secured to your orator aforesaid, but contriving to injure your orator 
and to deprive him of the benefits and advantages which might 
and otherwise would accrue unto your orator (said Peters) from 
said inventions, after the issuing of the letters patent as aforesaid 
and before the commencement of this suit, did, as your orator is in- 
formed and believes, without the license or allowance and against 
the will of your orator, and in violation of his rights, and in in- 
fringement of the aforesaid letters patent No. 213,529, unlawfully 
and wrongfully and in defiance of the rights of your orator cause 
to be made, used, and vend to others to be used, the said inven- 
tion, and did cause to be made, used, and vend to others to be used, 
vehicle dashes and dash feet made according to and employing and 
containing said inventions, and that they still continue so to do; 
and that they are threatening to cause to be made the aforesaid 
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vehicle dash and dash feet in large quantities, and to supply the 
market therewith, and to sell the same. Your orator complains 
and says that on and prior to the 24th day of February, A. D. 1880, 
your orator was the original and first inventor of certain improve- 
ments in vehicle dash frames, fully described in the letters patent 
hereafter mentioned, and which had not been known or used before 
his invention, and which at the time of his application for a patent, 
as hereafter mentioned, had not been for more than two years in 
public use or on sale with his consent and allowance. 

And your orator further shows unto your honors that your orator 
(George M. Peters aforesaid), being so as aforesaid the first inventor 
and discoverer of said improvement and being also a citizen of the 
United States, did, on the 24th day of February, A. D. 1880, upon 
due application therefor, obtain letters patent of the United States 
for said invention, in due form of law, under the seal of the Patent 
Office of the United States, signed by the Secretary of the Interior 
and countersigned by the Commissioner of Patents of the United 
States, bearing date the day and year last aforesaid and numbered 
224,792, whereby there was granted and secured to your orator 
(George M. Peters), his heirs, administrators, or assigns, or intended 
so to be, for the term of seventeen years from and after the date of 
said letters patent, the full, exclusive right and liberty of making, 
constructing, using, and vending to others to be used, the said inven- 
tion and improvement, as set forth in said letters patent. 

And your orator further shows unto your honors that your 
orator, the said George M. Peters, having for good and lawful cause 
surrendered said letters patent to the Commissioner of Patents, and 
having made due application therefor, and having in all things 
complied with the acts of Congress in such case made and provided, 
did, on the eleventh day of October, A. D. 1881, obtain new letters 
patent, being for the same invention, for the residue of said term, 
and which were marked “reissue No. 9891,” and were issued in due 
form of law, under the seal of the Patent Office of the United States, 
signed by the Secretary of the Interior and countersigned by the 
Commissioner of Patents, and bearing date the day and year afore- 
said, as by the last-mentioned letters. patent No. 9891 or a duly 
certified copy thereof, here in court to be produced, will more fully 

and at large appear. 
4 And your orator further shows unto your honors that by 

virtue of the premises your orator (George M. Peters) became, 
and now is the sole and exclusive owner of said reissued letters 
patent No. 9891 and the inventions and improvements described 
therein and of all the rights and privileges granted and secured, or 
intended to be granted and secured, thereby ; and that since he be- 
came the owner thereof as aforesaid he has invested and expended 
large sums of money and has been to great trouble in and about 
said invention and for the purpose of carrying on, through the Peters 
Dash Company and the Columbus Buggy Company, both of the 
city of Columbus, State of Ohio, and of which your orator is a largely 
interested member, the business of manufacturing dashes embody- 


ing said invention and improvements and of selling the same as 
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independent articles of manufacture, and also selling the same at- 
tached to vehicles of said companies’ manufacture, and making the 
same profitable to himself and useful to the public; and that said 
invention has been and isof great benefit and advantage, and that 
great numbers of said dashes and dash feet were made according to 
said invention and sold by said companies as a distinct article of 
sale, and also as attached to and sold with vehicles of said com- 
panies’ manufacture, to great advantage to the public, and that the 
public have generally acknowledged and aequiesced in the aforesaid 
rights of your orator; and your orator believes that he will realize 
and receive large gains and profits therefrom if infringements by 
said defendants and their confederates shall be prevented. | 

Yet the said defendants, well knowing the premises and the rights 
secured to your orator aforesaid, but contriving to injure your orator 
and to deprive him of the benefits and advantages which might and 
otherwise would accrue unto your orator (said Peters) from said in- 
vention, after the issuing of the letters patent as aforesaid and be- 
fore the commencement of this suit, did, as your orator is informed 
and believes, without the license or allowance and against the will 
of your orator, and in violation of his rights, and in infringement 
of the aforesaid reissued letters patent No. 9591, unlawfully and 
wrongfully and in defiance of tue rights of your orator cause to be 
made, used, and vend to others to be used. the said invention, and 
did cause to be made, used and vend to others to be used, vehicle 
dashes and dash feet made according to and employing and con- 
taining said invention, and that they still continue so to do; and 
that they are threatening to cause to be made the aforesaid vehicle 
dashes and dash feet in large quantities and to supply the market 
therewith and sell the same. 

All in defiance of the rights acquired by and secured to your 
orator as aforesaid, and to his great and irreparable loss and injury, 
and by which he has been and still is being deprived of great gains 
and profits which he might and otherwise would have obtained, but 
which have been received and enjoyed and are being received and 
enjoyed by the said defendants by and through their aforesaid un- 
lawful acts and doings. 

And your orator further shows unto your honors, on information 
and belief, that said defendants have sold large quantities of said 
dashes and feet and have a Jarge quantity on hand, which they are 
offering fcr sale,and have made and realized large profits and ad- 
vantages therefrom, but to what extent and how much exactly 
your orator does not know, and prays a discovery thereof; and 
your orator says that the use of the said invention by said defend- 
ants and their preparation for and avowed determination to con- 
tinue the same and other aforesaid unlawful acts in disregard and 
defiance of the rights of your orator have the effect to and do en- 
courage and induce others to venture to infringe said patent in dis- 

regard of your orator’s rights. 
o And your orator further shows unto your honors that he has 
caused notice to be given to said defendants of said infringe- 
ments and of the rights of your orator in the premises and requested 
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them to desist and refrain therefrom; but they have disregarded 
said notice and refused to desist from said infringements and still 
continue to make and sell said dashes and dash feet in large quan- 
tities and offer them for sale and to make and realize large profits 
therefrom. 

And forasmuch as your orator can have no adequate relief except 
in this court, to the end, therefore, that the saitl defendants may, if 
they ean, show why your orator should not have the relief hereby 
prayed, and may, upon their several and respective corporal oaths 
and according to their and each of their several and best and utmost 
knowledge, remembrance, information, and belief, full, true, direct, 
and perfect answers make to the premises and to all the several 
matters hereinbefore stated and charged as fully and particularly as 
if severally and separately interrogated as to each and every of said 
matters, and may be compelled to account for and pay to your orator 
the profits by them or either of them acquired and the damages 
suffered by your orator from the aforesaid unlawful acts. 

To the end. therefore, that the said defendants may, if they can, 
show why your orator should not have the relief prayed, and full, 
true, direct, perfect answer make (but not under oath) according to 
their and each of their best and utmost knowledge, remembrance, 
information and belief and from the information of their clerks, 
agents, or workmen. 

Firstly. Whether the said defendants or either of them have, since 
the 25th day of March, A. D. 1879, and before the 27th day of De- 
cember, A. D. 1881, sold to others residing or having their place of 
business in the State of Indiana vehicle dashes made by any party 
or parties (other than the Peters Dash Company of the city of 
Columbus, Ohio, and the Columbus Buggy Company of said Colum- 
bus) and consisting of an iron frame covered with leather, said iron 
frame having a lower bar containing at or near each end a slot, the 
length of each slot being parallel to the length of the said bar and 
said slot passing through the said bar from side to side of the latter— 
that is to say, from front to rear of the dash—when the dash is in the 
position it assumes when connected to a veliicle, said slot being suit- 
able for receiving a bolt for connecting the dash to the vehicle or to 
a dash foot capable of being secured to a vehicle, the said slot ren- 
dering the dash capable of being secured to vehicles of different 
width without additional holes through the dash frame. 

Secondly. Whether the said defendants or either of them have, 
since the 25th day of March, A. D. 1879, and before this 27th day 
of December, A. D. 1881, sold to others residing or having their 
places of business in the State of Indiana vehicle dashes made by 
any party or parties (other than the said Peters Dash Company and 
the said Columbus Buggy Company) and constructed as described 
in the foregoing paragraph marked “firstly,” and with said dashes 
have sold dash feet capable of being used to attach said dashes to 
vehicles, said dash and feet being capable of being secured together 
by means of bolts or rivets, viz., by one of said bolts or rivets pass- 
ing through one of said slots and through one end of the foot, and 
another of said bolts or rivets passing through the other of said 
slots. 
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Thirdly. Whether tle said defendants or either of them have, 
since the 25th day of March, A. D. 1879, and this 27th day of De- 
cember, A. D. 1881, sold to others residing or having their place of 
business in the State of Indiana vehicle dashes constructed as de- 

scribed in the foreging paragraph marked “ firstly,” and 
6 dash feet and bolts and nuts made by — party or parties (other 

than the said Peters Dash Company and the Columbus 
Buggy Company), said dashes, feet, bolts, and nuts being capable of 
being secured together as follows, viz: One of the bolts passing 
through one of the slots in the dash and through the end of the 
foot, and the said bolt being securrd by a nut screwed onto the end 
of the said bolt, the dash and the foot being firmly held or clamped 
together between the bolt head and the nut, and another of said 
bolts passing through the other of said slotsin the dash and through 
the end of another foot, and the said last-named bolt being secured 
by a nut screwed onto its end, the dash and foot being firmly held 
or clamped together between the head of said last-named bolt and 
nut. 

Fourthly. Whether the defendants or either of them have, since 
the 25th day of March, A. D.1879, and prior to this 27th day of De- 
cember, A. D. 1881, sold to any party or parties velista or having 
his or their place of business 1n Indiana vehicle dashes made by party 
or parties (other than the Peters Dash Company and Columbus 
Buggy Company) and constructed as described in paragraph marked 
“firstly,” as independent articles of manufacture—that is to say, 
separate and apart from any vehicle or vehicles, or soid said dashes 
with feet capable of being ‘secured to such dashes in the manner 
mentioned in the paragraphs marked “ secondly ” and “ thirdly,” as 
independent articles of manufacture—that is to say,separated from 
a vehicle or vehicles. 

Fifthly. Whether the defendants or either of them have, since 
the 25th day of March, A. D. 1879, and prior to this 27th day of De- 
cember, A. D.1881, sold vehicle dashes or dashes and dash feet made 
by a party or parties (other than the Peters Dash Company and the 
Columbus Buggy Company) and constructed as described in the 
said letters patent No. 215,529; and, if not, then how the said feet 
and dashes sold by the defendants or either of them resemble and 
how far they differ from the dash or dash and feet described in said 
letters patent No. 213,529. 

Sixthly. Whether the said defendants or either of them have, 
since the 11th day of October, A. D. 1881, and before this 27th day 
of December, A. D. 1831, sold to party or parties residing in or hav- 
ing his or their place of business in Indiana aforesaid, ve shicle dashes 
made by a party or parties (other than the said Peters Dash Com- 
pany or the said Columbus Buggy Company) and consisting of an 
iron frame covered with leather, the lower bar of said iron frame 
having at or near each end a longitudinal slot to receive the bolt 
connecting the dash to the vehicle or to the dash foot, the sides or 
faces of said lower bar being channeled longitudinally and the web 
of said channel being parallel to the plane of the dash. 

Seventhly. Whether the said defendants or either of them have, 
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since the 11th day of October, A. D. 1881, and before this 27th day of 
December, A. D. 1881, sold to party or parties residing in or having 
their place of business in the State of Indiana dash feet in connec- 
tion with or separate from vehicle dashes (said dash feet and dashes 
being made by a party or parties other than the said Peters Dash 
Company and the said Columbus Buggy Company), said dash feet 
being constructed with a channel or groove upon their under side. 

Whether the said defendants or either of them have, since the 
1ith day of October, A. D. 1881, and before this 27th day of Decem- 
ber, A. D.1881,sold vehicle dashes or dash feet or both (made by parties 
other than the Peters Dash Company and the Columbus Buggy Com- 
pany), constructed as described in said reissued letters patent No. 
9891; and, if not, then how said dashes and feet sold by the defend- 
ants or either of them resemble or how far they differ from the 

dash and feet described in said reissued letters patent Na. 9891. 
7 And your orator prays that said defendants, Julius A. Han- 

son and Cortland C. Van Camp, and either of them,and their 
confederates, clerks, servants, agents, attorneys, and workmen, and 
each and every of them, may be restrained and enjoined provision- 
ally and perpetually by the order and injunction of this honorable 
court from directly or indirectly making, constructing, using, vend- 
ing, delivering, working, or putting into practice, operation, or use, 
or in anywise counterfeiting or imitating the said invention or any 
part thereof, or any vehicle dashes or dash feet made in accordance 
therewith or like or similar to those which they heretofore caused to 
be made or sold, and that the said defendants may be decreed to 
pay the costs of this suit; and that your orator may have such 
further relief or such other relief as to this honorable court shall 
seem meet and as shall be agreeable to equity. 

May it please your honors to grant unto your orator the writ of 
iujunction, as well provisional as ‘perpetual, i issuing out of and under 
the seal of this honorable court, commanding, enjoining, and re- 
straining the said defendants, Julius A. Hanson and Cortland C. 
Van Camp, and eitber of them, and their confederates and clerks, 
servants, agents, attorneys, and workmen, and each and every of 
them, as is hereinbefore in that behalf prayed. 

May it please your honors to grant unto your orators the writ of 
subpoena, issuing out of and under the seal of this honorable court, 
directed to the said Julius A. Hanson and Cortland C. Van Camp, 
commanding them by a certain day and under a certain penalty 
to be and appear in this honorable court, then and there to answer 
the premises, and to stand to and abide such order and decree as 
may be made against them. 

And your orator will ever pray, «ce. | 

GEORGE M. PETERS. 

WM. HUBBELL FISHER anp 

JASON W. FIRESTONE, 


Complainant’s Solicitors. 
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Unirep STATES OF AMERICA, we 
Eastern Division of the Southern District of Ohio, 


In the Sixth Circuit. 


On this 27th day of December, A. D. 1881, before me personally 
appeared George M. Peters, the above- named complainant, who, be- 
ing by me first ‘duly sworn  deposes and says that he has read the fore- 
going bill of complaint subscribed by him, and knows the contents 
thereof, and that the same is true of his own knowledge, except as 
to the matters therein stated on information and belief, and as to those 
matters he believes it to be true. 


GEORGE M. PETERS. 
Sworn to by the said George M. Peters and by him subscribed in 
my presence on this 27th day of December, A. D. 1881. 
[SEAL. | W. E. GUERIN, 
Notary Public. 


And afterwards, to wit, at the November term, 1881, of said court 
on the 6th day of February, 1882, before the Honorable Walter 
(). Gresham, one of the judges as aforesaid of said court, the fol- 

lowing proceedings, in the above-entitled cause were had, to 
wit: 
8 Come now the defendants, by Stem and Peck, their solicit- 
ors, and enter their appearance herein in the w ords following, 
to wit: 
The clerk will enter our appearance for the respondents in the 


above-entitled cause. 
STEM & PECK. 


And afterwards, to wit, at the November term, 1881, of said court, 
on the 6th day of March, 1882, before the Honorable Walter Q. 
Gresham, one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 


Come now the defendants, byStem and Peck, their solicitors, and 
file their demurrer to the bill of complaint herein in the words fol- 
lowing, to wit: 


The demurrer of Julius A. Hanson and Courtland C. Van Camp, 
defendants, to the bill of complaint of George M. Peters, com- 
plainant. 


These defendants, by protestation, not confessing all or any of the 
matters and things in the plaintiff’s bill of complaint contained to be 
true in such manner and form as the same is therein set forth and 
alleged, do demur to said bill, and for cause of demurrer show that 
it appears by the said bill that the same is exhibited against these 

defendants for distinct matters and causes improperly joined, 
9 and by joining distinct matters together which do not Legeod 
on each other the proceedings in the progress of this suit will 
be intricate and prolix and these defendants put to unnecessary 
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charges and expense in matters which in no way relate to or con- 
cern one another or these defendants, and that the said bill is alto- 
gether multifarious. 

Wherefore, and for other divers causes of demurrer appearing in 
the said bill, these defendants do demur thereto, and humbly demand 
the judgment of this court whether they shall be compelled to make 
any further or other answer to the said bill, and pray to be hence 
dismissed with their costs and charges in this behalf most wrongfully 
sustained. . 

We certify that, in our opinion, the foregoing demurrer of the de- 
fendants to the bill of complaint of George M. Peters, complainant, 
is well founded in law and proper to be filed in this cause. 

STEM & PECK, 
Solicitors for Def’ts. 


STaTE OF INDIANA, | "9 
County of Marion, f *’ 
Julius A. Hansen & Courtland Van Camp, being duly sworn, 
depose and say that they are the defendants in this cause, and have 
read the foregoing demurrer to the bill of complaint in this 
10 suit, and that the same is not interposed for the purpose ef 
any delay. 
JULIUS A. HANSEN. 
CORTLAND VAN CAMP. 


Subseribed and sworn to before me this — day of March, A. D. 
1882. 
[SEAL. ] FRANK H. LEVERING, 
Notary Public. 


Commissioned Jan. 28, 1881; expires Jan. 28, 1885 


And afterwards, to wit, in recess of said court, on the Ist day of 
May, 1882, the following further proctedings in the above-entitled 
‘ause were had, to wit: 

Comes now the complainant and files his motion for leave to 
amend the bill of complaint herein in the words following, to wit: 

And afterwards, to wit, at the May term of said court, on the 2d 
day of May, 1882, before the Honorable Walter Q. Gresham, one of 
the judges as aforesaid of said court, the following further proceed- 
ings in the above-entitled cause were had, to wit: 

Comes now the complainant, by his solicitors,and files his amend- 
ment to the bill of complaint herein in the words following, to wit: 


Amendment to Bill of Complaint. 


And now comes the complainant, and with the consent of the res- 
pondents above named, and by leave of this honorable court first had 
and obtained, doth hereby amend his said bill of complaint filed 
herein as follows: 

Immediately before the paragraph beginning “All in defiance of,” 
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etc., insert “And your orator complains and says that the dashes and 
feet of which he has hereinbefore complained as infringing the said 
letters patent No. 213,529, and the dashes and feet of which he has 
hereinbefore complained as infringing the said reissued letters patent 

No. 9891, are one and the same, and that each of the dashes 


1] or dashes and feet hereinbefore referred to infringes both of 


the aforesaid letters patent No. 213,529 and No.9861, and that 
the infringements hereinbefore mentioned are caused by the use or 
sale, or both, of the said dashes and feet, and that each of the dashes 
hereinbefore complained of as infringing the said letters patent No. 
213,529 is the same dash of which he has complained as infringing 
the said reissued letters patent No. 9891, and that each of the feet 
with dash of which he has hereinbefore complained as infringing 
the said letters patent No. 215,529 is the same foot of which he has 
complained as infringing the said reissued letters patent No. 9891. 
Cincinnati, O., April 28, 1882. 
WM. HUBBELL FISHER anp 
JASON W. FIRESTONE, 


Complainant's Solicitors and of Counsel. 


And afterwards, to wit, at the May term of said court, on the 8tb 


day of May, 1882, before the Honurable Walter Q. Gresham, one of 


the judges aforesaid of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 

Comes now the complainant, by William Hubbell Fisher and J. 
W. Firestone, his solicitors, and come also the defendants, by Stem 
and Peck, their solicitors, and said several parties now file their stip- 
ulation herein in the words following, to wit: 

It is mutually stipulated and agreed by and between the parties 
above named that the demurrer herein shall be, and is hereby, for- 
mally waived, and that the respondents above named shall have 
until the 5th day of June, 1882, in which to file their answers, and 
shall file their answers on or before said 5th day of June, A. D. 1882. 

Cincinnati, O., May 6th, 1882. 

WM. HUBBELL FISHER anp 
J. W. FIRESTONE, 
Solrs & of Counsel for Complainant. 
STEM & PECK, 
12 Sol’rs & of Counsel for Respondents. 


And afterwards, to wit, at the May term of said court, on the 5th 
day of June, 1882, befcre the Honorable Walter Q. Gresham, one of 
the judges as aforesaid of said court, the following further proceed- 
ings in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Stein and Peck, their solicitors, 
and file their joint, several and separate answers herein, respect- 
ively, in the words following, to wit: 


tee wale teen ne 


GEORGE M. PETERS VS. JULIUS A. HANSON ET AL., &¢. 11 


The joint and several answers of Julius A. Hanson and Courtland 
Van Camp, partners under the firm name of Hanson, Van Camp, 
& Co., defendants, to the bill of complaint of George M. Peters, com- 
plainant. Gi 


These defendants now and at all times hereafter, saving and re- 
serving to themselves and each of them all benefit and advantage 
of exception which can or may be had or taken to the many errors, 
uncertainties, and other imperfections in the said complainant’s said 
bill of complaint contained, for answer thereunto, or unto so much 
and such parts thereof as these defendants are advised is or are ma- 
terial or necessary for him to make answer unto, answering, say : 


: First. They admit that letters patent of the United States, 
13 No. 213,529, for a certain improvement in vehicle dashes, 

were issued March 25, 1879, to George M. Peters; but as to the 
allegations in said bill of complaint that said George M. Peters was 
the original and first inventor of said aileged improvement, and 
that the same was useful and was not known or used before his 
alleged invention, and had not, at the time of his application for a 
patent therefor, been in public use or on sale for more than two 
years with his consent and allowance or without his consent and 
allowance, and that he made application to the Commissioner of 
Patents in accordance with the then existing acts of Congress, or 
duly complied with the law in such case made and provided, these 
re defendants deny the same; and deny that any exclusive rights were 
granted the said Peters, his heirs, administrators, or assigns, thereby, 
3 and that he was and is the sole owner of any rights or privileges 
\ alleged to be granted or secured thereby. 

Second. They deny that said Peters has at any time invested and 
expended large sums of money, or any sums of money and has been 
to great trouble or to any trouble in and about said alleged invention 
and for the purpose of carrying on through the Peters Dash Company 

and the Columbus Buggy Company, or any other persons, 

14 firms, or corporations, the business of manufacturing dashes 

and feet embodying said alleged invention or improvement, 

and of selling the same as independent articles of sale or attached to 
vehicles,and making the same profitable to himself and useful to the 

| _ pablic; and that said invention has been and Is of any benefit and ad- 
vantage; and that any dashes and feet have been made by any person, 
: firm, or corporation according to said alleged invention and sold in 

) any manner whatsoever to any advantage to the public; and that 
—— the public has generally acknowledged or acquiesced in any alleged 
rights of the said Peters. 

Third. They deny that the said alleged invention of Peters was 
patentable, novel, and useful, and allege that the said Peters obtained 
said patent for what was old and well-known and had been invented, 
discovered, patented, and had been shown in printed publications 
and was in public use and on sale long before his alleged invention 


thereof. | 
Fourth. They deny that they have contrived to injure the said 
». _ Peters and to deprive him of any benefits and advantages which 


ee 
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might or would accrue to him by reason of said alleged invention, 
and they deny that they have infringed the aforesaid letters 
15 patent No. 218,529 or or have made, caused to be made, used, or 
sold to others to be used, or have threatened so to do, any 
vehicle dashes or dash feet whatsoever made in infringement of the 
aforesaid letters patent, and they deny that they have done any acts 
in the premises contrary to equity or good conscience. 

Fifth. They admit that letters patent of the United States No. 
224,792 for certain alleged improvements in vehicle dash frames 
were issued February 24, 1880, to George M. Peters; but as to the 
allegations in said bill of complaint that said Peters was the original 
and first inventor of said alleged improvements, and that the same 
were useful and were not known or used before his alleged inven- 
tion, and had not been with or without his consent or allowance in 
public use or on sale, and that he made application to the Commis- 
sioner of Patents in accordance with the then existing acts of Con- 
gress or duly complied with the law in such case made and pro- 
vided, these defendants deny the same, and deny that any exclusive 
rights were granted the said Peters, his heirs, administrators, or as- 
signs, thereby, and that he was and is the sole owner of any rights 

or privileges alleged to be granted or secured thereby. 
16 Sixth. They admit that reissued letters patent of the United 

States No. 9891, the same being a reissue of the aforesaid 
patent No. 224,792, were issued October 11th, 1881, to the said 
George M. Peters for an alleged improvement in vehicle dash frames; 
but as to the allegations in said bill of complaint contained that the 
aforesaid patent No. 224,792 was surrendered for good and lawful 
cause, and that the application was made to the Commissioner of 
Patents in due form and in accordance with the law in such case 
made and provided, and that the reissued patent No. 9891 was 
issued for the same alleged invention, these defendants deny the 
same. 

Seventh. They allege that said reissued patent is invalid— 

A. For that the original patent was not surrendered, because it 
was inoperative or invalid by reason of a defective or insufficient 
specification or by reason of the patentee claiming as his own inven- 
tion or discovery more than he had a right to claim as new. 

B. For that it contains new matter not found in the original and 
is for a different invention from the original patent. 

C. For that the patentee sought to cover other and subsequent 
inventions than that disclosed in the original patent. 

D. For that it isexpanded and enlarged beyond the inven- 
17 tion disclosed in the original patent. 

Eighth. They deny that said Peters has at any time in- 
vested and expended large sums of money or any sums of money 
and has been to great trouble or to any trouble in and about said 
alleged invention and for the purpose of carrying on, through the 
Peters Dash Company and the Columbus Buggy Company or any 
other persons, firms, or corporations, the business of manufacturing 
dashes and feet embodying said alleged invention or improvement 
and of selling the same as independant articles of sale or attached 
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to vehicles and making the same profitable to himself and useful to 
the public, and that said invention has been and is of any benefit or 
advantage, and that any dashes and feet have been made by any 
person, firm, or corporation according to said alleged invention and 
sold in any manner whatsoever to any advantage to the public, and 
that the public has generally acknowledged or acquiesced in any 
alleged rights of the said Peters. 

Ninth. They deny that the said alleged invention of Peters was 
patentable, novel, and useful, and allege that the said Peters ob- 
tained said patent for what was old and well-known and had been 
invented, discovered, patented, and had been shown in printed publi- 

cations and was in public use and on sale long before his 
18 alleged invention thereof. 

Tenth. They deny that they have contrived toinjurethe said 
Petersand to deprive him of any benefits and advantages which might 
or would accrue to him by reason of said alleged inventions, and they 
‘deny that they have infringed the aforesaid reissued patent No. 9891 
or have made, caused to be made, used, or sold to others to be used, 
or have threatened so to do, any vehicle dashes or dash feet whatso- 
ever made in infringement of the aforesaid letters patent, and they 
deny that they have done any acts in the premises contrary to equity 
or good conscience. 

Eleventh. They deny that they have on hand, or have sold or used, 
or have offered for sale large quantities of, or any, dashes or dash feet 
whatsoever made in infringement of either of the aforesaid patents 
or in violation of any lawful rights of the said Peters, and they deny 
that they have realized any gains or profits from the manufacture, 
sale, or use of dashes or dash feet made in infringement of either of 
the aforesaid letters patent. 

Twelfth. They deny that the said Peters has caused notice to be 
given them that they were infringing the aforesaid letters patent. 

Thirteenth. They allege that they are not manufacturers of any 

kinds of dashes or dash feet, and that those dashes and dash 
19 feet which they have sold were purchased by them in the open 
market. 

Fourteenth. Further specifically answering the numbered inter- 
rogatories contained in said bill of complaint, they say— 

Ist. That between March 25th, 1879, and December 27th, 1881, 
they sold to their customers in the State of Indiana vehicle dashes 
consisting of an iron frame covered with leather and having a lower 
bar with slots through it near its ends in the line of said bar suita- 
ble for receiving a bolt for connecting the dash to the vebicle through 
the medium of feet and to vehicles of different widths, but they 
deny that said dashes infringed either of complainant’s patents herein 
sued on. 

2nd. That between the aforesaid dates they lave also sold, with 
the dashes above designated, dash feet capable of being secured to 


the dashes by bolts or rivets, as specified in the 2d interrogatory of 


the bill, but they deny that such dashes and dash feet were infringe- 
ment of either of complainant’s patents herein sued on. 
3d. That they have sold, between the dates aforementioned, with 
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the aforesaid dashes and dash feet, bolts and nuts capable of uniting 
the dashes and dash feet in the manner specified in the third inter- 
rogatory of the bill, but deny that they by so doing infringed either 
of complainant’s patents herein sued on. 
20 4th. That they have sold between the aforementioned dates 
dashes and dash feet, as above designated, as independent 
articles aside from the vehicles to which they were to be attached. 
5th. Phat the dashes sold by them between October 11, 1881, and 
December 27, 1881, had its lower bar slotted, as aforesaid in the first 
paragraph above, and had longitudinal channels on its sides, with 
the web of said channel in the plane of the dash, but that such con- 
struction did not infringe either of the patents herein sued on. 

6th. That between October 11, 1881l,and Decemnber 27th, 1881, they 
sold dash feet which were constructed with a groove or channel upon 
their under sides, but that such feet did not infringe either of the 
patents herein sued on. 

7th. That none of the dashes or dash feet sold by them at any 
time infriuged either of the patents herein sued on, and that all the 
dashes sold by them between the dates inquired about were made 
by other parties than the Peters Dash Company and the Columbus 
Buggy Company. 

Fifteenth. These defendants, having fully answered the allegations 
in the said bill of complaint contained, by way of further defense, 
on information and belief, allege— 

A. That the alleged inventions sougiut to be secured by patent 

213,529 and by reissue 9891 were in public use and on 
21 sale in this country and had been discovered by others prior 

to the alleged discovery or invention thereof by said George 
M. Peters. 

b. That the alleged inventions sought to be secured by patent 
213,529 and by reissue 9891 were in public use or on sale in this 
country for more than two years prior to the application of said 
Peters for letters patent therefor. 

C. That said alleged inventions had been abandoned to the 
public. 

D. That prior to the alleged invention or discovery by the said 
Peters the alleged inventions sought to be secured by patents 215,529 
and reissue 9891 were in public use or on sale in this country by 
the following-named persons and at the following-named places, to 
wit: 

At Cincinnati, Ohio, by D. C. Shotts, August Wunck, Bernard 
Vierkamp, John M. Miller, L. B. Harrison, D. W. Miller Geo orge H. 
Groot, which use is known to those people, who now reside and may 
be found at said Cincinnati. 

At Cincinnati, Ohio, by George H. Knight, which use is known 
to said Knight, now residing in the State of Kentucky, but who 
may be found at said Cincinnati. 

At Pulaski, Pennsylvania, in the county of Lawrence, by Joseph 
M. Brown, which use is known to the said Brown, who now 
resides and may be found at Cincinnati, Ohio. 


bo 


At Kalamazoo, Michigan, ued at Rahway, in the county of 
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Union and State of New Jersey and elsewhere, by Josiah Freer, who 
now resides and may be found at Gibson, Pike county, and State of 
Olio. 

At Sandusky, Ohio, by David Fitzgerald and Daniel Goglan, 
which use is known to said Fitzgerald and Goglan, who now reside 
and may be found at said Sandusky. 

At Milan, in the county of Erie and State of Ohio, by William 
Beers, which use is known to the said Beers, who now resides and 
may be found at said Milan. 

At Mishawaka, in the county of St. Joseph and State of Indiana, 
by James Taylor, William Renthrow, Eberhart, Wood, 
and Post. which use is known to said Taylor, now residing at 
Sandusky, Ohio; Taylor, Renthrow, and Eberhardt, now residing at 


said Mishawaka, and said Post, now residing at Elkhart, in the 


county of Elkhart and State of Indiana. 
At East Randolph, in the county of Cattaraugus and State of 
New York, by D. C. Hewitt, which use is known to the said 
23 Hewitt, who now resides at , In the county and 
State of Kansas. 

At gg Randolph aforesaid, by C. C. Holt, Thos. M. Smith, and 
H. Hall, Jr., which use is known to the said Holt. Smith, and Hall, 
who now reside and may be found at said East Randolph. 

At East Randolph aforesaid, by William Franklin, which use is 
known to the said Franklin, who now resides and may be found at 
Corry, Erie county, and State of Pennsylvania. 

Sixteenth. oo at the said George M. Peters.was not the original or 
first inventor or discoverer of any material or substantial part of 
the things salniiiad in either patent 213,529 or reissue 9891, but 
that prior to his alleged inventions or discoveries the same were 
shown in-the following letters patent, to wit: 

No. 75746, granted William Franklin and T. M. Smith Mareh 
24, 1868, for dash-board for carriages. 

No. 159,848, granted Christian C. Schwaner February 16th, 1875, 
for dash-board for carriages. 

English patent, No. 568 of March 7th, 1853, granted to Godfrey 
Simon and Thomas Humphreys for improvements in carriages. 

American letters patent (reissue) No! 4861, granted to George 

M. Peters April 9, 1872. 
24 American letters patent (reissue) No. 4408, granted to 
George M. Peters May 30, 1871. 

American letters patent (reissue) No. 7789, granted George M. 
Peters July 10, 1877, and in other letters patent, the numbers, ‘dates, 
and grantecs of which are at present unknown to this defendant, but 
when ascer:ained it craves leave to add hereto. 

Without this, that there is any other matter, cause, or thing in said 
complainant’s said bill contained material or necessary for these 
respondents to make answer unto, and not herein and hereby well 
and sufficiently answered, confessed, traversed, avoided, or denied, 
is true, to the knowledge or to the belief of these respondents. 

All of which matters and things these respondents are ready and 
willing to aver, maintain, and prove as this honorable court directs; 
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and humbly pray to be dismissed with dts reasonable costs and 
charges in this behalf most wrongfully sustained. 
JULIUS A. HANSON. 
CORTLAND VAN CAMP. 
STEM & PECK, 
Sol’rs & Counsel for Def’ts. 


STATE OF INDIANA, |. 
Marion County, J 


On this 5th day of June, A. D. 1882, personally appeared 
25 before me, the subscriber, Julius A. Hanson and Courtland 
Van Camp, defendants herein, who, being duly sworn, say 
that they have read the foregoing answer ; that they know the con- 
tents thereof, and that the same are true of their own knowledge, 
except as to matters herein stated on information and belief, and as 
to those they believe them to be true. 
JULIUS A. HANSON. 
CORTLAND VAN CAMP. 


SS ° 


Subseribed and sworn to before me this 5th day of June, A. D. 
1882. 
[ SEAL. ] FRANK H. LEVERING, 
Notary Public. 


Commissioned Jan. 28, 1880; expires Jan. 28, 1884. 


And afterwards, to wit, at the May term of said court, on the 29th 


day of June, 1882, before the Honorable Walter Q. Gresham, one of 


the judges as-aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by Stem and Peck, their solicitors, and 
file their amended answer herein in the words following to wit: 

Now come the defendants and, leave of court being had, amend 
their answer herein as follows: 

These defendants, further answering, say that the alleged in- 

26 ventions described and claimed in the said letters patent No. 

213,529 granted to George M. Peterson March 25, 1879, and re- 

issued patent No. 9891, eranted October 11, 1851, to said George M. 

Peters as a reissue of letters patent No. 224,792 was not new ; that the 

devices described and claimed in said letters patent were not new in- 

ventions; that said alleged improvements did not require any in- 

ventive skill, and did not constitute inventions at all; that long 

prior to the date of their alleged invention by George M. Peters they 
were known and publicly used by others, to wit: 

At shop of Fiske, in city of Laporte, Indiana, which use is 
known to William Rentfrow and others, who now reside and may 
be found at said Laporte. 

At shop of Fosdick & Co., Laporte, Indiana, by William Rentfrow 
and others, which use is known to the said Rentfrow and others, 
who now reside and may be found at said Laporte. 

At shop of David Dalzell, South Egremont, Massachusetts, by 
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Hezekiah Manwaring and others, which use is known to the said 
Mannering and others, who now reside and may be found at said 
South Egremont. 

At shop of Hezekiah Manwaring in Danville, Kentucky, by said 

Manwaring and Benjamin Kinkaid and others, which use Is 
27 known to the said Manw: aring and Kinkaid, who now reside 
and may be found at said Danville. 

At shop of Philip Tresoll, at Gettysburgh, Penn., by William 
Brickell and others, which use is known to said Brickell, who now 
resides and may be found at Cincinnati, Ohio. | 

At shop of Wm. Huffman, Sheppardstown, Penn., by William H. 
Brickell and others, which use is known to said Brickell, who now 
resides and may be found at Cincinnati, Ohio. 

At shop of Brickell & Mills, Cincinnati, O., by Brickell and 
Mills, which use is known to said Bickell and Mills, who now 
reside and may be found at said Cincinnati. 

At shop of S. R. Baker, New Haven, Ohio, by Joseph W. Brown, 
which use is known to the said Brown, who now resides and may be 
found at Cincinnati, Ohio. 

At shop of Woodmansee & Kean, Monroe, Ohio, by Jos. W. Brown, 
which use is known to the said Brown and others, who now reside 
and may be found at said we & Cineinnati, Ohio. 

At shop of Hovey & Ward, St. Louis, Missouri, by Joseph W. 
Brown, which use is known to said Brown and others, who now re- 

side and may be found at said St. Louis & Cincinnati, Ohio. 
28 At shops of Wilcox & Howe, Birmingham, Conn., by 

Wilcox and Howe and Savage, which use is known 
to said Wilcox, Howe, and Savage, who now reside and may be 
found at said Birmingham. : 

At Philadelphia, Penn., and other places, by B. J. Warder, which 
use is known to the said Warder, who resides and may be found at 
Monroeville, Ohio. 

At shops of John R. Phillips, Sharon, Ohio, by Joseph W. Brown 
& others, which use is known to said Brown, who now resides and 
nav be found at said Sharon & Cincinnati, Ohio. 

At the carriage manufactory of Hovey & Wood in Cincinnati, 
Ohio, by Miller ‘and Loris, which use is known to said Miller & 
Loris, who now reside and may be found at said Cincinnati, Ohio. 

At Havenstown, New York, by John P. Hastings, which use is 
known to said Hastings, who now resides and may be found at Cin- 
cinnati, Ohio. 

At shop of David Agnew, Newburg, N. Y., by John P. Hastings 
and others, which use is know n to said Hastings and others, who 
now reside and may be found at said Ne »wburg, N. Y., and Cincin- 
nati, Ohio. 

At shop — William Kew, Bansville, Canada, by John P. Hastings, 

which use is known to said Hastings, who now resides and 

29 may be found at Cincinnati, Ohio. 
At Jinkintown, New York, by John P. Hastings, which use 
is known to said Hastings, who now resides and may “be found at 


Cineinnati, Ohio. 
5S p29 
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At shop of James Reed, Canterbury, N. Y., by John P. Hastings 
and others, which use is known to said Hastings, who now resides 
and may be found at Cincinnati, Ohio. 

At shops of Babcock and Gustin, Kalamazoo, Michigan, by Alonzo 
F. Hubbell and others, which use is known to said Hubbell, who 
now resides and may be found at Sandusky, Ohio. 

t Elkhart, Indiana, by A.C. Post. which use is known to said 
Post, who now resides and may be found at said Elkhart. 

By George M. Peters, at Columbus, Ohio, which use is known to 
said Peters, who now resides and may be found at said Columbus. 

By Smith, at Randolph, New York, which use is known to 
said Smith, who now resides and may be found at said Randolph. 

By George Montieth, at Cincinnati, Ohio, which use is known 
to said Montieth, who now resides and may be found at said Cin- 

einnati. 
30 Further answering, these defendants deny that said George 
M. Peters was the original or joint inventor of any material 
or substantial parts of the things patented in the aforesaid letters 
patent, but that long prior to his alleged inventions or discoveries 
the same were shown in the following letters patent of the United 
States, to wit: 


No. 10342, granted G. Simon, Dec. 20th, 1853. 

“~ §S17i, . es: Comstock, Jan. oad. 1855. 

. 1 * A. Clarke, Dee. 27th, 1870. 

“ 87026, . J. R. Chappell, Feb’y 16th, 1869. 

“ je Se... ~ J. R. Streeter, Nov. 10th, 1874. 
‘ito J. R. Auchenback, M ch 14th, 1871. 
+ (ose, J. R. Althouse, Jan. 27, 1874. 


143,031," *“ Lr. W.& H. k. Porter, Sept. 28, 1873 
e ioe, G. W. Miller, Dec. 7, 1875. 
“ 84608, ‘ C. W. Aiken, Dee. 1, 1868. 
“ 159086, * H. Leitz, May 20, 1878. 
“ 81368, ° C. W. Grete, Aug. 25, 1868. 
“« §91941, . W. K. Johnston, June 29, 1869. 
* 62796, " J. F. Wood, M’ch 12, 1867 
* 168,831, “ E. A. Cooper, Oct. 19, 1875, 
* Ties, ~ F. W. Bishop, June 20, 187 
* 98670, . J. A. Crandall, Jan. 11, 1870. 
“ 13311, . M. G. Hubbard, July 20, 1855. 
“ §81882, 3 H. Davidson, Sept. 8, 1868. 
' ie, G. M. Peters, Apr. = 1870. 
Reissue No. 4861, granted G. M. Peters, Apr. 9, 1872. 
Reissue No. 4408, cranted G. M. Peters, May 30, 1871. 
« 9700, . " + Soe: wi 1878 
No. 204,530, granted J. W. Brown, Jan. 4, 187 
No. 61188, granted P. T. Coates, Jan. 15, 1867. 
31 No. 225,669, granted B. J. Warden, M’ch 16th, 1880. 
* 2 575, ‘ . * June Sth, 1880. 
English patent No. 568, granted to Godfrey Simon and Thos. 
Humphries, M’ch 7th, 1853, for carriages. 
English patent No. 11191, eranted George Paliste, May 8th, 
1846. 
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Without this, that there is any other matter, cause, or thing in 
said complainant’s said bill contained material or necessary for 
these respondents to make answer unto, and not herein and hereby 
well and sufficiently answered, confessed, traversed or avoided, or 
denied, is true, to the knowledge or to the belief of these respond- 
ents. 

And these defendants pray as they have heretofore prayed. 

JULIUS A. HANSON. 
CORTLAND VAN CAMP. 
STATE OF INDIANA, 
County of Marion, { °” 


On this 29th day of June, A. D. 1882, personally appeared before 
me the subscribers, Julius A. Hanson and Courtland C. Van Camp, 
the defendants named in the foregoing amended answer, who, being 
duly sworn, say that they have read the said amended answer and 
know the contents thereof, and that the same are true of their own 

knowledge, except as to the matters therein stated on infor- 
32 mation and belief, and as to these they believe them to be 
true. 
JULIUS A. HANSON. 
CORTLAND VAN CAMP. 
Subseribed and sworn to before me this 29th day of June, A. D. 
1882. 
FRANK P. LINDSAY, 
Notary Public. 


And afterwards, to wit, at the May term of said court, on the 5d 
day of July, A. D. 1882, before the Honorable Walter Q. Gresham, 
one of the judges as aforesaid of said court, the following further 
proceedings in the above-entitled cause were had, to wit: 

Comes now the complainant, by his solicitors, and files his replica- 
tion to the answer herein in the words following, to wit: 


Replication. 


The replication of George M. Peters, complainant, to the answers of 
Julius A. Hanson and Courtland C. Van Camp, defendants above 
named. 

This repliant, saving and reserving unto himself now and at all 
times hereafter all and all. manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answers, for replication thereunto says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answers 
of the said defendants are uncertain, untrue, and insufficient to be 
replied unto by this repliant, without this, that any other matter or 
thing whatsoever in the said answers contained material or effectual 
in the law to be replied unto and not herein and hereby well and 
sufficiently replied unto, confessed or avoided, traversed or denied 
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is true; all which matters and things this repliant is and will be 
ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly prays as in and by his said bill he has already 
prayed. 
Cincinnati, O., June 30, 1882. 
WM. HUBBELL FISHER anp 
JASON W. FIRESTONE, 


Complainant’s Solicitors and of Counsel. 


And afterwards, to wit, in recess of said court, on the 3d day of 
November, 1882, the following further proceedings in the 
OO above-entitled cause were had, to wit: 

Come now the parties, by their respective solicitors, and file 
their stipulations herein, respectively, in the words following, to 
wit: 

It is hereby stipulated by and between said George M. Peters, 
complainant above named, and Julius A. Hanson and Cortland C. 
Van Camp, respondents above named, that the following-named 
dashes and feet were publicly sold by the respoiudents under the. 
firm name of Hanson, Van Camp «& Co., at their store in the city of 
Indianapolis, Indiana, in the usual course of trade, between the 
twelfth day of October, A. D. 1881, and before the time when this 
suit Was commenced, viz., dash marked “ Dash A” sold with feet 
marked “Feet A;” also dash marked “B” sold with feet marked 
“5;” also the dash marked “C” with feet marked “ C.” 

All of the tags attached to said dashes and feet are attested by 
the signatures of Wm. Hubbell Fisher and Stem & Peck. 

And it is agreed that said respondents, under theirsaid firm name 
and between said 12th day of October, 1581, and before the time of 
the beginning of this suit, sold at their said store numbers of said 
dashes and feet for use, etc., to various customers, the precise num- 
ber of which it is not the province of this stipulation to determine. 

Done at Cincinnati, Olio, this first day of November, A. D. 1882. 

WM. HUBBELL FISHER, 
Solicitor for Complainant. 
STEM & PECK, 
Solicitors for Respondents. 


2. It is hereby stipulated and agreed by and between the parties 
above named as follows: 

First. That any notary public named by either party may act as 
special examiner in taking testimony under the sixty-second rule 
in equity as amended. 

Second. That each of the above-named parties may keep posses- 
sion of their exhibits in the above case until the trial thereof. 

Ci’ti, O., Nov. 1, 1882. 

WM. HUBBELL FISHER, 
Of Solicitors, &c., for Complainant. 
STEM & PECK, 
Solicitors, &c., for Respondents. 
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34 And afterwards, to wit, at the Mav term of said court, on 
the 3d day of August, 1883, before the Honorable W illiam A. 
Woods, one of the judges of said court, the following further pro- 
ceedings were had in the above-entitled cause, to wit: 
Come the parties, by their respective attorneys, and file their stip- 
ulation herein, in the words following, to wit: 


It is hereby stipulated and agreed by and between the parties 
hereto that the uncertified copies of the specifications and drawings 
of letters patent No. 218,529, of March. 25, 1879, for improvements 
in vehicle dashes, and No. 224,792, of February 24, 1880, for im- 
provements in vehicle dash frames, and No. 9891, of October 11, 
1881, (reissue) for improvements in vehicle dash frames, all oranted 
to George M. Peters, complainant herein, and which were offered in 
evidence in taking the testimony of Boyd Eliot for complainant 
herein, at New York, during December, A. D. 1882, shall be received 
herein, and shall have the same force and effect as the said original 
patents No. 213,529, No. 224,792, and No. 9891. 

Done at Cincinnati, Ohio, July 30th, 1883. 

WM. HUBBELL FISHER, 
Solicitor, &e., for Complainant. 
STEM & PECK, 
Solicitors, &c., for Respondents. 


And afterwards, to wit, at the November term, 1883, of said 
court, on the 12th day of January, 1884, before the Honorable Wil- 
liam A. Woods, one of the judges as aforesaid of said court, the fol- 
lowing further proceedings in the above-entitled cause were had, to 
wit: 

Come now the parties, by counsel, and file their stipulation extend- 
ing the time of the respondents for taking their testimony herein 
forty davs from the 8th day of January inst. 


And afterwards, to wit, at the November term, 1883, of said 

35 court, on the 138th day of March, 1884, before the Honorable 

Wilham A. Woods, one of the judges as aforesaid of said 

court, the following further proceedings in the above-entitled cause 
were had, to wit: 


Come now the parties, by counsel, and file their stipulation as to 
the evidence herein in the words following, to wit: 

It is hereby stipulated and agreed by and between the parties 
hereto that uncertified copies of patents may be offered in evidence 
and used in this cause with the same force and effect as if duly cer- 
titied. 

Cincinnati, O., March 11, 1884. 

WM. HUBBELL FISHER anp 
JASON W. FIRESTONE, 
Attorneys for Plaintiff. 
STEM & PECK, 
Att’ys for Defendants. 
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And afterwards, to wit, at the November term of said court, on the 
8th day of November, 1884, before the Honorable William A. Woods, 
one of the judges as aforesaid of said court. the following further 
proceedings in the above-entitled cause were had, to wit: 

This cause having come on to be heard upon the bill of complaint, 
answer, replication, proofs, and arguments of counsel, and the court 
being fully advised in the premises finds the equities are with the 
defendants, and doth hereby order, adjudge, and decree that the said 
bill of complaint be, and the same is hereby, dismissed at complain- 

ant’s costs. 
o6 Whereupon the said complainant, by his counsel, prays an 
appeal to the Supreme Court of the United States, and asks 
the court to fix the amount of the appeal bond, and the court do 
allow said appeal, and fix the amount of the appeal bond at five 
hundred dollars ($500.00). 


And afterwards, to wit, at the November term of said court, on 
the 50th day of December, 1884, before the Honorable William A. 
Woods, one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit : 

Comes now the complainant, by counsel, and files his appeal bond 
herein in the penal sum of five hundred dollars, with George M. 
Peters and William A. Krag, as sureties thereon, and said bond is 
approved by the court. 


EXHIBITS. 
CoMPLAINANTS Exaursit D. 
UnITED STATES PATENT OFFICE. 
GEORGE M. Peters, of Columbus, Ohio. 
Improvement in Vehicle Dashes. 


Specification forming part of Letters Patent No. 215,529, dated March 
25, 1879; application filed June 19, 1875. 


To all whom it may concern: 

Be it known that I, George M. Peters, a resident of the city of Co- 
lumbus, in the county of Franklin and State of Ohio, have in- 
vented certain new and useful improvements in dashes, of which 
the following is a specification : 

My invention relates, first, to the construction of dashes in sec- 
tions, permitting the combination of different pieces in constructing 
dashes of different forms. 

It relates, secondly, to the attachment of the dash to the vehicle ; 

and this part of my invention renders the dash capable of 
37 attachment to vehicles of different widths,so that it can be sold 

as an article of manufacture, for application to the vehicle 
by the purchaser. These features of my invention render the con- 
struction easy, expeditious, and economical. 
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Another feature of my invention consists in such a novel con- 
struction of the dash as that there shall be at the part of the frame 
thereof to which the laterally-adjustable foot is to be attached 
proper bearing surface for the support and bracing of the dash. 

In the sccompanying drawings, which form a part of this speci- 
fication, figure 1 is a perspective view of sufficient of a vehicle to 
illustrate my invention; Fig. 2, a sectional detached view; Figs. 
% 4,5,6,8, detached views illustrating modifications, and Fig. 7, a de- 
tached pet spective view. 

One mode of making the dash frame is shown in the drawings, 
in which G F are parallel uprights at each end, C D E parallel cross- 
rods, and M L short continuations of the rods G F. 

The portion C D M L may be a section in one piece, and may be 
detachably connected to the other and larger section, thus avoiding 
the expense and delay incurred in uniting all the parts in one piece, 
and permitting pieces of different kinds to be united in making up 
dashes of different forms and sizes. 

If desired, there may be but one bar at each end, as shown in Figs. 
3, 5, 6, or but one at the top or bottom, Figs. 3, 8. 

This sectional construction of the dash and the means for u niting 
the sections are valuable, and may be employed with er without 
that portion of my invention which enables the dash to be attached 
to vehicles of different widths. 

In order to connect the frame to the vehicle, and further to per- 
mit a frame to be applied to vehicles of different sizes, I construct 
the frame and the foot H so that by a lateral adjustment in relation 
to each other the desired connection to bodies of different widths 
may be effected. The frames may be varied in construction to effect 
this result. Thus in Figs. 1 and 2 the frame has a wide bearing 
piece, N, of any desired length, with a slot to receive the fastenings 
of the foot or attachment H, by which the dash and the body of the 
vehicle are connected adjustably, so that within the limits of the 
adjustment the foot secured to the dash may find its bearings on 
bodies of various widthis. 

The foot may be of any desired shape, being shown with two 
branches, 6 d, one bolted or otherwise secured to the dash and the 
other to the body I of the vehicle. 

By the above-described means the dashes may be furnished to the 
trade as independent articles of manufacture, as the foot may be 
fitted to vehicles in the process of construction or afterward, and 
the dash secured without altering or moving it. For the like 
reason the feet adapted to the vehicles and dashes may be sold sep- 
arately. 

The construction described affords a ready means of constructing 
and applying the leather covering when the dash consists of a 


leather-covered frame, as the front and rear sheets, B B’, of the cover 


may be sewed together at the edges f, outside the uprights; and the 
skirt &, below the rail EK, may be sewed as required before applying 
the cover, which then only requires to be drawn on the frame and 
stitched at the top and inside the rails. 

The bearing N for the attachment or foot may be within the frame, 
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as shown in Figs. 1,2, 8, 4,and 8, or it may be in an extension out- 
side of the frame, the result being the same—i. e., the frame being 
adapted to be secured without change to bodies of different widths. 
This bearing portion N may be secured permanently or detachably 
to the frame > bars. Thus in Figs. 1 and 2 it is provided with sockets 

for the reception of studs at the ends of the bars. In any case 
38 itaffords a strong and rigid connection between the foot and 

the frame, so that the latter cannot be bent over under any- 
thing less than destructive pressure. This is especially the case 
when both uprights, F and G, are secured to the bearing piece N, 
whether within or without the frame proper; but when within the 
frame, and extending up between the uprights, it stiffens and braces 
the latter. 

The adjustment of the dash and foot is not necessarily limited to 
the mode described. For instance, it may be effected by means of 
a series of holes, affording a means of adjusting the foot at different 
points. When the foot is not required the dash may be connected 
directly to the body with like advantage, as the points of connection 
may be varied to suit bodies of different widths. 

The feature of lateral adjustability set forth therein is applicable 
to dashes and feet, or equivalent laterally-adjustable attachments, 
other than those particular! v herein described. 

S represents the upper edge rail, consisting of a rigid piece of 
metal, with a groove to receive the edge of the leather covering over 
which it is slid. The edge or interior of the rail is coated with ce- 
ment or varnish, which, while liquid, acts as a lubricator in apply- 
ing the rail and secures it when it becomes dry 

I am thus enabled to dispense with the tedious process of forming 
a core or row of stitching to hold the rail to the edge of the leather, 
or of closing it down on said edge, as usual. 

Without confining myself to any special mode of connecting the 
foot and dash adjustably, I claim— 

1. The combination of a dash and laterally-adjustable attach- 
ments, whereby the same may be connected to vehicles of different 
widths, substantially as set forth. 

2. A dash or dash frame having slots or openings, whereby attach- 
ments may be made at different points, substantially as and for the 
purpose set forth. 

A dash provided with bearings having slots or openings, sub- 
stantially as and for the purpose specified. 

4. A dash frame provided with bearings, arranged to strengthen 
the frame in those parts whereby the dash is to be connected to the 
laterally-adjustable feet or to the vehicle 

». A dash frame provided with a detachable top section, substan- 
tially as set forth. 

3. The combination, with the frame, of the removable bearing 
piece N, substantially as set forth. 

A dash provided with a rail or molding, S, secured by cement 
or other adhesive material, substantially as described. 

8. A footless dash frame, one or more of whose various parts are 
separable from the remaining portions and attachable to the latter, 


No. 213,529. 


MWe I2G 
7 


G. M. PETERS. 
Vehicle Dash. 


Patented Mar. 25, 1879. 
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without welding, by means of mortises and tenons, or ends or ex- 
tensions, and recesses to receive same, substantially as and for the 


purpose set forth. 
GEORGE M. PETERS. 
Attest: D. P. KENNEDY. 
WM. R. FOX. 


(Here follows diagram marked page 39.) 


AQ COMPLAINANT'S Exuisit E. 
UnITED States PATENT OFFICE. 
GEORGE M. Peters, of Columbus, Ohio. 
Vehicle Dash Frame. 


Specification forming part of Reissued Letters Patent No. 9891, dated 
October 11,1881. Original No. 224,792, dated February 24, 1880. 
Application for reissue filed June 15, 1881. 


To all whom it may concern: 

Be it known that I, George M. Peters, of the city of Columbus, 
eounty.of Franklin and State of Ohio, have invented a certain new 
and useful construction of dash frames and dash feet, of which the 
following is a specification : 

One object of my invention is a novel construction of the dash 
frame whereby the latter is rendered light and strong, can be man- 
ufactured with little expense, and whereby the various portions of 
the frame are cheaply, readily, and firmly secured together, and also 
whereby the dash is cheaply, quickly, and firmly connected toa 
permanent or detachable portion of the vehicle. 

Another object of my invention is a formation of a dash foot for 
connecting a dash to a vehicle whereby the foot is at once strong 
and light and can be cheaply manufactured. 

Referring to the drawings forming part of this specification, figure 
1, A, B, C, and D represent a dash frame constructed in accordance 
with my improvements, a section through the channeled lower rail 
of dash, and a sectional and perspective view of my special form of 
bar. Fig. 2,E and F are a perspective and sectional view of a mod- 
ification of the mode of attaching the bar to the lower rail of the 
dash where said lower rail is channeled only on one side, and G is 
a perspective view showing a portion of the lower rail channeled 
only on one side and a channeled foot of my invention attached 
thereto, showing manner of attaching the foot to the lower rail hy 
a T-headed bolt. Fig. 3, H, I, Fig. 4, J K, and Fig. 5, L, M, are sec- 
tional views, showing different modes of attaching the foot to the 
lower rail of the dash. Fig. 6 is a perspective view showing how 
the extension e’ of the upper bar may be riveted to the thin web or 
channeled portion of the lower rail. 

H’, Fig. 1, represents the lower rail of a dash frame, channeled as 
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shown at B. This rail is provided at either end with the slot a or 
the holes a’ for attaching the feet to the dash frame. The lower 
ends of the upright bars of the frame are split and each half pro- 
vided with a T head. (Shown at D, Fig. 1.) These T heads are 
made of the same width as the channel in the lower rail into which 
they fit. The two halves of this split end are separated from each 
other to admit the lower rail between them. The upper ends of the 
upright bars are provided with notches d, for the reception of the 
upper rail of the dash frame. 

The mode of attaching and securing the upper bars to the lower 
and upper rail is as follows: The two halves of the split lower end 
of the upright bar are placed one on either side of the lower rail, 
and the T head on either half is allowed to pass the channel, as 
shown atc, Fig. 1, into which it ultimately is secured, the cleft in 
the end of the bar being of sufficient extent to permit it to pass. 
The object of this is to allow the upper end of the upright bar to 
pass under the top rail of.the frame. When the upright bar has 
passed down sufficiently for this it is returned, so that the top rail 
fits in the notch in the upper end of the bar. The T heads on the. 
split lower end of the bar are now directly opposite the channel in 
the lower rail and by a blow of the hammer can be forced together, 

the T heads fitting into the channels on either side of the 
41 lower rail. Dents or depressions are made near the margin of 

the channel (shown at 86, Fig. 1), forcing the edges of the 
channel over and against the edges of the T heads on the lower end 
of the upright bar, which heads are thus securely held in the chan- 
nels. By a blow of the hammer upon the sides of the upper end of 
the rod the sides or wings of tiie notch d are battered against the 
top rail of the frame, and the upright bar is now securely fixed in 
its proper place. 

The T head or heads may, when preferred, be secured to the rail, 
by riveting instead of by the dents or depressions above mentioned. 

When preferred, one of the limbs of the notch in the upper end 
of the post may, in the first instance, be bent down, in which case 
the cleft in the lower end of the bar need not be deeper than just 
sufficient to allow of the ends of the lower end of the upright fitting 
into their respective channels in the rail. After the upright bar 
has straddled the latter so that the T heads fit into their respective 
channels the upper end of the bar can be fitted to the upper rail 
and the bent-down limb of said notch in the upper end of the bar 
then bent back, and thus the limbs of the notch be caused to em- 
brace the sides of the upper rail. 

It will be seen that by the aforesaid means the upright bars of a 
dash frame are easily, quickly, and cheaply attached to the top and 
bottom rails. : 

J preferably cast the upright bars of the desired shape, the ma- 
terial used being malleable iron, to admit of their being bent with- 
out injury when the split ends are forced together. 

3y constructing dash frames in the manner described much of 
the expense incurred in the ordinary mode of manufacture is saved. 
The lower rail is made broad and flat, so that the slot a or holes a’ 
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an be made therein and leave a strong bearing for the attachment 
of the feet. 

Should it be preferred, instead of constructing the lower rail and 
lower end of the upright bars as already described, the lower rail 
may be channeled only on one side, and the lower end of the up- 
right bar provided with only one T head to fit in said channel, as 
shown in Fig. 2. Where the neck of this single T head joins the 
body of the bar a V-shaped notch, e, Fig. 2, is provided to fit over 
a correspondingly beveled edge of the lower rail, so that when the 
T head is forced into and secured in the channel in a similar man- 
ner to the securing of the bar already described the said bar is 
firmly secured in position. 

Should it be deemed preferable, one of the arms of the T head on 
the lower end of the upright bars may be left off, making the head 
that fits into the channel an L instead of a T head. 

The T portions of the arm (or arms where there are two) on the 
lower end of the upright bar may be omitted and the stub end of 
the arm or arms riveted to the channel or thin portion of the lower 
rail. (See Fig. 6 of the drawings.) 

The notch or recess f, Fig. 2, permits the arm or arms provided 
with T or L shaped heads, or the stub end or extension e’, when said 
heads are omitted, to come in contact with the web of the channel 
in the lower rail or bar. 

The upper end of the upright bar may be fastened in any con- 
venient or desirable manner, although I prefer the mode herein set 
forth. 

The wide vertical flat faces of the lower rail afford a desirable 
bearing for the dash foot or vehicle body (as the rail can be readily 
perforated for bolts or rivets, and the thick edges left above and 
below the perforations are first-rate bearings for said foot or body), 
and possess great advantages over the customary convex or oval 
rails, the central portion of which, being thick, renders them hard 
to punch, and the edges afford no flat surface for said foot or body 

to press against. The rail, therefore, when more or less flat 
4? on one or both sides, becomes a modification of the forms of 
rails shown herein’and possesses some of their advantages. 

Irrespective of the comparative advantages derived from the bear- 
ings being flat over being otherwise shaped, the following, among 
other advantages, obtains, viz., that the web allows the rail or bar to 
be readily and quickly perforated, the thick parts, however shaped, 
connecting said web serving as supports or bearings for the attach- 
ment of the foot or other portion of the vehicle to which the dash 
is connected. | 

G, Fig. 2, is a perspective view of the under side of my channeled 
or concave foot, which is attached to the lower rail of the dash 
frame by a T-headed bolt, the head of the bolt fitting in the chan- 

nel in the rail. A bolt having a T head so narrow as to fit within 
the channel is applicable for attaching the feet only where holes, in- 
stead of a slot, are used, or where the slot is of less length or width 
than the channel in the rail. 

Fig. 3, H represents a section through the lower rail, channeled 


sa St OP = EC CAI I 


28 GEORGE M. PETERS VS. JULIUS A. HANSON ET AL., &¢. 


on both sides, and the foot, with a T-headed bolt passing through a 
hole in the rail to secure the foot to it, the T head fitting into the 
channel in the rail. 

Fig. 4, J is a sectional view, representing a modification, the dif- 
ference being that at J the rail is represented as channeled only on 
one side and at H the rail is channeled on both sides. 

Fig. 5, Land M represent sections through the lower rail and the 
foot, the foot being secured to the rail by bolts, the heads of which 
fit into the channel in the rail, the round slots or holes in the rail 
through which the bolts pass being of less diameter than the width 
of the channel. Should a slot of the same width as the channel in 
the rail be used instead of holes, a T-headed bolt having a head nar- 
row enough to altogether fit into the channel cannot conveniently 
be used unless the bolt head is much longer than the slot, as the head 
would pass through the slot. In this case I use a bolt with a head 
broader than the channel. (Shown at I, Fig. 3, where the rail is 
represented as channeled on both sides, and at K, Fig. 4, the lower 
rail being represented as channeled only on one side.) 

Of course, that feature of my invention which consists of the com- 
bination of channeled rail and the uprights may be used without 
the combination of channel and bolt with foot or vehicle, and vice 
versa. ° 

The foot may be channeled or concaved on the opposite side to 
that shown and described herein, or on both sides, these forms of 
construction being both obvious equivalents of the one shown and 
described. 

The depth and the length of the channel or concavity in the 
dash rail or foot may be varied to suit the requirements of the man- 
ufacturer. 

Another advantage of.that portion of my invention which relates 
to channeling or recessing the foot is that the same may be readily 
cast of malleable iron, the channeling obviating the injurious effects 
arising from the presence of shrunken corners in thick malleable 
iron castings. The channeling or recessing of the foot enables the 
latter to be made light and thin and to be better annealed. 

What I claim as new and of my invention, and desire to secure 
by letters patent, 1s— 

1. A vehicle dash whose lower bar is provided exteriorly with a 
channel or recess, the metal on either side of the channel or recess 
affording a bearing for the dash foot or other portion of the vehicle 
to which the dash is connected, for the purposes specified. 

2. A dash whose lower rail is composed near or at the ends of two 
thick portions united by an easily-perforated web, for the purposes 
specified. 

3. A dash provided with a rail having vertically-flat sides, one or 
both of said sides being exteriorly channeled, substantially as and 

for the purposes specified. - 
45 4. In a dash frame, an upright having its upper end split 
to receive an upper cross rail or bar and its lower end pro- 
vided with shoulder e and flange or extension e’, substantially as 
and for the purposes specified. 
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5. In a dash frame, the upper bar having its upper end split to 
receive an upper cross bar or rail and its lower end provided with 
shoulder e and flange or extension e’, in combination with an upper 
cross rail or bar and a lower cross rail or bar, the latter provided 
with a channel and a recess, f, which receives the extension and 
allows it to lie flat against the web, substantially as and for the pur- 
poses specified. 

6. In a dash frame, the combination of the channeled rail and the 

upright bar provided with one or more T heads, substantially as and 
for the purposes specified. 
7. Ina dash frame, the combination of the channeled rail and 
the upright bar provided with one or more T heads, and the holes 
or slots through the rails, substantially as and for the purposes 
specified. 

8. In combination, the rail provided with one or more channels 
and bolt holes through the bar in the channel and a T-headed bolt, 
substantially as and for the purposes specified. 

9. In combination, the rail provided with one or more channels 
and bolt holes of suitable size through the rail, the T-headed bolt, 
and the foot or vehicle, substantially as and for the purposes speci- 
fied. 

10. In combination, a dash frame and a rail provided exteriorly 
with one or more channels and bolt holes or slots in the channel 
and through the rail, said holes being of smaller diameter or width 
than the width of the channel, substantially as described. 

11. The foot channeled on either or both sides, substantially as 
and for the purposes specitied. 

12. In combination, the foot and channeled rail provided with 
bolt holes or slots, and a T-headed bolt whose head is within the 
channel, substantially as and for the purposes specified. 

13. A channeled dash frame adapted to be connected to a perma- 
nent or detachable portion of the vehicle and consisting of an ex- 
terior continuously-solid frame, provided with separable inner bars 
or braces terminating with said exterior frame and having a con- 
struction substantially as described, whereby they are readily attach- 
able to said exterior frame, substantially as and for the purposes set 
forth. 

GEORGE M. PETERS. 
Attest: WM. E. JONES. 
Kk. R. HILL. 


(Here follows diagram marked page 44.) 
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45 CoMPLAINANT’S Exuysir F. 
UnITED STATES PATENT OFFICE. 
GEORGE M. PETERs, of Columbus, Ohio. 
Vehicle Dash Frame. 


Specification forming part of Letters Patent No. 224,792, dated Feb- 
ruary 24, 1880; application filed May 5, 1879 


To all whom it may concern : 


Be it known that I, George M. Peters, of the city of Columbus, 
eounty of Franklin and State of Ohio, have invented a certain new 
and useful construction of dash frames and dash feet, of which the 
following is a specification : 

One object of my invention is a novel construction of the dash 
frame whereby the latter is rendered light and strong, can be manu- 
factured with little expense, and w hereby the various portions of the 
frame are cheaply, readily, and firmly secured together, and also 
whereby the dash is cheaply, quickly, and firmly connected to a per- 
manent or detachable portion of the vehicle. 

Another object of my invention is a formation of a dash foot for 
connecting a dash to a vehicle, whereby the foot is at once strong 
and light and can be cheaply manufactured. 

Referring to the drawings forming a part of this specification fig- 
ure 1. A, B, C, and D represent a dash frame constructed in accord- 


ance with my improvements, a section through the channeled lower 


rail of dash, and a sectional and perspective view of my special form 
of bar. Fig. 2, E and F area perspective and sectional view of a 


modification of the mode of attaching the bar to the lower rail of 


the dash where said lower rail is channeled only on one side, and G 
is a perspective view showing a portion of the lower rail channeled 
only on one side and a channeled foot of my invention attached 
thereto, showing manner of attaching the foot to the lower rail bya 
T-headed bolt. Fig. 3, H I, Fig. 4, J K, and Fig. 5, L M are see- 
tional views showing diferent modes of attaching ahs foot to the 
lower rail of the dash. Fi ig. 6 1s a perspective view showing how the 
extension e’ of the upright bar may be riveted to the thin web or 
channeled portion of the lower rail. 

A’, Fig. 1, represents the lower rail of a dash frame, channeled, as 
shown at B. This rail is provided at either end with the slot @ or 
the holes a’, for attaching the feet to the dash frame. The lower 
ends of the upright bars of the frame are split, and each half pro- 
vided with a Thead. (Shown at D, Fig. 1.) These T heads are 
made of the same width as the channel in the lower rai] into which 
they fit. The two halves of this split end are separated from each 
other to admit the lower rail between them. The upper ends of the 
upright bars are provided with notches d for the reception of the 
upper rail of the dash frame. 

‘The mode of attaching and securing the upright bars to the lower 
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and upper rails is as follows: The two halves of the split lower end of 
the upright bar are placed one on either side of the lower rail, and 
the T head on either half is allowed to pass the channel, as shown at 
c, Fig. 1,into which it ultimately is secured, the cleft in the end of the 
bar being of sufficient extent to permit it to pass. The object of this 
is to allow the upper end of the upright bar to pass under the top rail 
of theframe. When the upright bar has passed down sufficiently for 
this it is returned so that the top rail fits into the noteh in the upper 
end of the bar. The T heads on the split lower end of the bar are 

now directly opposite the channel in the lower rail, and by 
46 a blow of the hammer can be foreed together, the T heads fit- 

ting into the channels on either side of the lower rail. Dents 
or depressions are made near the margin of the channel (shown.at 4, 
Fig. 1), forcing the edges of the channel over and against the edges 
of the Theads on the lower end of the upright bar, which heads are 
thus securely held in the channels. By a blow of the hammer upon 
the sides of the upper end of the rod the sides or wings of the notch 
dare battered against the top rail of the frame, and the upright bar 
is now securely fixed in its proper place. 

The T head or heads may, when preferred, be secured to the rail 
by riveting, instead of by the dents or depressions above mentioned. 

When preferred, one of the limbs of the notch in the upper end of 
the post may, in the first instance, be bent down, in which ease the 
cleft in the lower end of the bar need not be deeper than just sufh- 
cient to allow of the ends of the lower end of the upright fitting into 
their respective channels in the rail. After the upright bar has 
straddled the latter so that the T heads fit into their respective chan- 
nels the upper end of the bar can be fitted to the upper rail, and the 
bent-down limb of said notch in the upper end of the bar then bent 
back, and thus the limbs of the notch be caused to embrace the sides 
of the upper rail. 

It will be seen that by the aforesaid means the upright bars of a 
dash frame are easily, quickly, and cheaply attached to the top and 
bottom rails. 

[ preferably cast the upright bars of the desired shape, the mate- 
rial used being malleable iron, to admit of their being bent with- 
out injury when the split ends are forced together. 

By constructing dash frames in the manner deseribed much of 
the expense incurred in the ordinary mode of manufacture is saved. 


‘The lower rail 1s made broad and flat, so that the slot a or holes a’ 


can be made therein and leave a strong bearing for the attachment 
of the feet. 

Should it be preferred, instead of constructing the lower rail and 
lower end of the upright bars as already described, the lower rail 
may be channeled only on oneside and the lower end of the upright 
bar provided witb only one T head to fit in said channel, as shown 
in Fig. 2. Where the neck of this single T head joins the body of 
the bar a V-shaped notch, e, Fig. 2, is provided to fit over a corre- 
spondingly beveled edge of the lower rail, so that when the T head 
is forced into and secured in the channel in a similar manner to the 
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securing of the bar already described the said bar is firmly secured 
in position. 

Should it be deemed preferable, one of the arms of the T head on 
the lower end of the upright bar may be left off, making the head 
that fits into the channel an L instead of a T head. 

The T portions of the arm (or arms where there are two) on the 
lower end of the uvright bar may be omitted and the stub endof the 
arm or arms riveted to the channeled or thin portion of the lower 
rail. (See Fig. 6 of the drawings.) 

The notch or recess f, Fig. 2, permits the arm or arms provided 
with the T or L shaped heads, or the stub end of extension e’ when 
said heads are omitted, to come in contact with the web of the chan- 
nel in the lower rail or bar. 

The upper end of the upright bar may be fastened in any con- 
venient or desirable manner, although I prefer the mode herein set 
forth. 

The wide vertical flat faces of the lower rail afford a desirable bear- 
ing for the dash foot or vehicle body (as the rail ean be readily per- 
forated for bolts or rivets, and the thick edges left above and below 
the perforations are first-rate bearings for said foot or body) and pos- 
sess great advantages over the customary convex or oval rails, the 
central portion of which being thick renders them hard to punch, 

and the eages afford no flat surface for said foot or body to 
47 press against. The rail, therefore, when more or less flat on 

one or both sides, becomes a modification of the forms of rail 
shown herein, and possesses some of their advantages. 

G, Fig. 2, is a perspective view of the under side of my channeled 
or concave foot, which is attached to the lower rail of the dash frame 
by a T-headed bolt, the head of the bolt fitting in the channel in the 
‘ail. A bolt having a T-head so narrow as to fit within the channel 
is applicable for attaching the feet only where holes instead of a slot 
is used, or where the slot is of less length or width than the channel 
in the rail. 

Fig. 3, H represents a section through the lower rail, channeled 
on both sides, and the foot, with a T-headed bolt passing through a 
hole in the rail to secure the foot to it, the T-head fitting into the 
channel in the rail. 

Fig. 4, J is a sectional view, representing a modification, the dif- 
ference being that at J the rai! is represented as channeled only on 
one side, and at H the rail is channeled on both sides. 

Fig. 5, L and M represent sections through the lower rail and the 
foot, the foot being secured to the rail by bolts, the heads of which 
fit into the channel in the rail, the round holes or slots in the rail 
through which the bolts pass being of less diaineter than the width 
of the channel. Should a slot of the same width as the channel in 
the rail be used instead of holes, a T-headed bolt having a head nar- 
row enough to altogether fit into the channel cannot conveniently 
be used unless the bolt head is much longer than the slot, as the 
head would pass through the slot. In this ease I use a bolt with a 
head broader than the channel. (Shown at I, Fig. 3, where the rail 
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is represented as channeled on both sides, and at K, Fig. 4, the lower 
rail being represented as channeled only on one side.) 

Of course, that feature of my invention which consists of the com- 
bination of channeled rail and the uprights may be used without 
the combination of channel and bolt with foot or vehicle, and vice 
versa 

The foot may be channeled or concaved on the opposite side to 
that shown and described herein, or on both sides, these forms of 
construction being both obvious equivalents of the one shown and 
described. 

The depth and the length of the channel or concavity in the dash 
rail or foot may be varied to suit the requirements of the manu- 
facturer. 

Another advantage of that portion of my invention which relates 
to channeling or recessing the foot is that the same may be readily 
cast of malleable i iron, the ch: inneling obviating the injurious effects 
arising from the presence of shrunken corners in thick malleable 
iron castings. The channeling or recessing of the foot enables the 
latter to be made heht and thin and to be better annealed. 

What I claim as new and of my invention is— 

1. A dash provided with a rail having vertically-flat sides, one or 
both of said sides being exteriorly channeled, substantially as and 
for - e purposes specified. 

. In a dash frame, an upright having its upper end split to 


_ receive an upper cross rail or bar and its lower end provided with 


shoulder e and flange or extension e’, substantially as and for the 
purposes specified. 

3. In a dash frame, the upright bar having its upper end split to 
receive an upper cross bar or rail and its lower end provided with 
shoulder e and flange or extension e’,in combination with an upper 
cross rail or bar, the latter provided with a channel and a recess, f, 
which receives the extension and allows it to lie flat against the web, 
substantially as and for the purposes specified. 

4. In a dash frame, the combination of the channeled rail and the 
upright bar provided with one or more T-heads, substantially as and 
for the purposes specified. 

5. In a dash frame, the combination of the channeled rail 


48 and the upright bar provided with one or more T- hes ids, and 
the holes or slots through the rails, substantially a sand for 


the purposes specified. 

6. In combination, the rail provided with one or more channels 
and bolt holes through the bar in the channel, and a T-headed bolt, 
oS as and for the purposes specified. 

In combination, the rail provided with one or more channels 
‘ail bolt holes of suitable size through the rail, the T-headed bolt, 
and the foot or vehicle, substantially as ad for the purposes 
specified. 

8. In combination, a dash frame and a rail provided exteriorly 
with one or more channels and bolt holes or slots in the channel 
and through the rail, said holes being of smaller diameter or width 
than the width of the channel, substantially as described. 

0—o32) 


34 GEORGE M. PETERS Vs. JULIUS A. HANSON ET AL., &€. 


9. The foot, channeled on either or beth sides, substantially as 
and for the purposes specified. 


10. In combination, the foot and channeled rail provided with 


bolt holes or slots and a T-headed bolt whose head is within the 
channel, substantially as and for the purposes specified. 

11. A channeled dash frame adapted to be connected to a perma- 
nent or detachable portion of the vehicle and consisting of an exte- 
rior continuously-solid frame provided with separable inner bars or 
braces terminating with said exterior fraine and having a construc- 
tion substantially as described, whereby they are readily attachable 
to said exterior frame, substantially as and for the purposes set forth. 

GEORGE M. PETERS. 
Attest: F. P. JENKINS. 
OSCAR G. PETERS. 


(Here follows diagram marked p. 49.) 


50 Testimony. 
GEORGE M. PETERS ) 
, | 
vs. | — 
r.. -In Equity. No. 7367. 
Jutius A. Hanson and CorTLanp C. VAN | ee iy 
CAMP. 


The defendants will take notice that the complainant will ex- 
amine witnesses in the above-named cause, under the 67th rule in 
equity as amended, before Eugene N. Elliott, Esy., notary public and 
acting special examiner, at rooms Nos. 40 and 41, Astor House, in 
New York city, New York, on Tuesday, December the 15th, 1882, 
beginning said examination at 9 o'clock a. m. of said day and con- 
tinuing from day to day until completed. 

Cincinnati, Ohio, Dec. 8, 1882. 

WM. HUBBELL FISHER anp 
JASON W. FIRESTONE, 


Solicitors for Complainant. 


Service of a copy of the above notice is hereby acknowledged this 
Sth day of December, A. D. 1882. 
STEM & PECK, 
Solicitors for Defendants. 
United States Circuit Court for the District of Indiana. In Equity. 
GEORGE M. PETERS 
US. 
Jutius A. Hanson and CorTLAND C. VAN Camp. 
Testimony taken on behalf of the complainant, under the 67th rule 
of the Supreme Court of the United States as amended, before 
Eugene N. Elliot, Esq., notary public and acting special exam- 
iner of the city and county of New York. 
New York, December 15, 1882. 
Parties met pursuant to notice at the office of Eugene N. Elliot, 
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Esq., Nos. 40 and 41, Astor House, New York city, on Friday, De- 
cember 15, 1882. 
Present: Jason W. Firestone, Esq., of counsel for the complain- 
ant. 
Testimony of J. Boyd Eliot. 


J. Boyp Exiot, a witness called on behalf of the complainant, 
having been duly sworn, in answer to interrogatories propounded 
by Mr. Firestone, of counsel for complainant, doth depose and say 
as follows: 


Question 1. State your name, age, residence, and occupation. 

Answer. J. Boyd Eliot; age, 55; residence, New York city; occu- 
pation, mechanical engineer and solicitor of patents, and for more 
than 25 years have been much occupied in testifying as an expert 
In patent cases before the United States court. 

QQ. 2. What experience, if any, have you had in acting as an ex- 
pert in cases In which the construction of vehicles and the various 
portions of such structures were involved as matters of contro- 

versy ? 
51 A. During the practice of my profession as an engineer 
and also as a solicitor of patents I have frequently been called 
upon to make examinations into the state of the art concerning the 


varic rices used in the manufacture of vehicles of various kinds 
ar! arious purposes, and have also made examinations into the 
sto _ the art concerning the construction and mode of operation 


o. such structures, and have also at different times testified as an 
expert in cases in which the peculiar devices involved in this con- 
troversy have been the chief subject of litigation. 


Counsel for complainant offers in evidence a certified copy of 
United States letters patent No. 218,529, dated Mareh 25, 1879, 
granted to George M. Peters for “improvement in vehicle dashes,” 
and the same is marked Complainant’s Exhibit D; E. N. E., Ex’r. 

Complainant’s counsel also offers in evidence a certified copy of 
reissued ;letters patent No. 9891, dated October 11th, 1881, granted 
to George M. Peters fora vehicle dash frame, and the same is marked 
Complainant’s Exhibit E; E. N. E., Ex’r. 

Also a certified copy of the original of the said patent granted to 
George M. Peters, dated February 24, 1880, No. 224,792, and the 
same is marked Complainant’s Exhibit F; E. N. E., Ex’r. 


Q. 3. Have you examined and do you understand the United 
States letters patent No. 213,529, dated March 25, 1879, granted to 
George M. Peters for improvement in vehicle dashes, and marked 
Complainant’s Exhibit D? 

A. I have frequently examined the said patent and believe I un- 
derstand the invention therein set forth. 

Q. 4. Have you examined and do you understand the reissued 
letters patent No. 9891, dated October 11, 1881, granted to George 
M. Peters for a “ vehicle dash frame,” and also the original of said 
patent, No. 224,792, dated February 24, 1880, the same being re- 
spectively marked Exhibits E and F? 
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A. I have frequently examined both of said patents and believe 
that I understand the invention therein set forth. 

Q. 5. Please examine the complainant’s exhibits, which are the 
defendants’ dashes and feet connected therewith, stipulated in this 
case and marked Complainant’s Exhibit “ Dash A,” “ Feet A;” 
“Dash B,” “ Feet B;” “ Dash C” and “ Feet C,”’ in the eases of 
George M. Peters vs. J. A. Hanson ef al., in equity, No. 7367, United 
States circuit court, district of Indiana, and state whether you un- 
derstand their construction and, if yes, please compare the said de- 
vices with the invention specified and claimed in the patent No. 
213,529, and marked Complainant’s Exhibit Din this case, and 
especially with reference to the first, second, third, and fourth claims 
thereof, and state wherein they resemble or differ, if at all, and give 
your reasons for any opinion you may express. 

A. I have examined the several exhibits referred to and believe 
that I understand their construction and the method of connecting 
them with the vehicles with which they are intended to be used, 
and I have also compared the several exhibits with the invention 
specified and claimed in the said patent, Complainant’s Exhibit D ; 
and I have also compared the allegations of the defendants in their 
answer to this case concerning the said several exhibits or dashes 
and feet like them, and as I understand the subject I find in each 
and. all of the said exhibits the several devices as specified in the 
said first, second, third, and fourth claims of the said patent, and I 
find that they exist in such form as to be combined and adapted for 
precisely the same purpose and in the same manner as set forth in 
the complainant’s patent, and my reasons for such opinion are as fol- 

lows: One of the prominent points of the invention, as set 
52 forth in said patent, consists 1n so constructing the dash and 

the feet which support it upon the vehicle that the feet may 
be laterally adjustable—that is, adjustable in the direction of the 
length of the dash, so as to give the required variation, according to 
the varying widths of the bodies of the vehicles upon which the 
dashes are to be mounted or attached. In the nature or recital of 
the invention I find the specification says that “it relates, secondly, 
to the attachment of the dash to the vehicle, and this part of my in- 
vention renders the dash capable of attachment to vehicles of differ- 
ent widths, so that it can be sold as an article of manufacture for 
application to the vehicle by the purchaser.” One of the means by 
which such a result is accomplished I find set forth in the following 
language: 


“T construct the frame and the foot H so that by lateral adjust- 
mentin relation to each other the desired connection to bodies of 
different widths may be effected. The frame may be varied in con- 
struction to effect this result. Thus, in figures 1 and 2, the frame 
has a wide bearing piece, N, of any desired length, with a slot to 
receive the fastenings of the foot or attachment H, by which the 
dash and body of the vehicle are connected adjustably, so that within 
the limits of the adjustment the foot secured to the dash may find 
its bearings on bodies of various widths.” | 


nj” 
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And I also find, concerning the construction of the feet, the fol- 
lowing language: 
“The foot may be of any desired shape, being shown with two 
7 branches, 6 d, one boited or otherwise secured to ‘the dash and the 
other to the body, I, of the vehicle.” 

From which language, taken in connection with the provision last 
referred to, I gather the information that this part of the invention 
satin consists simply and clearly in providing, first, a wide bearing sur- 

face upon the dash, or such a surface as will serve as a supporting 
element to the dash; second, a longitudinal slot, either on the dash 
or in the feet, which are evident equivalents one for the other; thirdly, 
a foot provided with a bearing surface to correspond with the bear- 
ing surface on the dash, and a hole or slot in it to correspond with 
the hole or slot in the dash; fourth, a screw bolt to attach the parts 
together, which, of course, is accomplished by extending said bolt 
through the hole in the dash and the hole in the foot, and thus per- 
mit the bolt to be arranged at any required point of adjustment 
corresponding to the holes, either in the dash or in the foot, or in 
both, according to the required space. 

Now, on comparing the devices represented in the defendants’ 
dashes, and which are marked, respectively. Dashes A, B, C, with 
their corresponding feet, I find substantially the same four elements, 
constructed in such a manner as that they may be combined, and 
are manifestly adapted for precisely the same purpose or purposes 

— as the four elements just above enumerated by me as existing in the 
complainant’s patent and as specified in the four first claims thereof— 
that is to say, I find in each of the complainant’s exhibits that the 
dash frames are framed with the bottom bar or rail considerably 
wider than any other portion of the dash frame, evidently for the 
express purpose of giving it strength and permanence, for support- 
ing the dash itself, and also for the purpose of attaching it to the feet 
or devices that are to connect it with the body of the vehicle, and 
such bars in each of the several exhibits are formed of what are 
usually termed “channel bars ”—that is,a bar of metal in which there 
is a web between the two outer edges formed of the same material, 
and which is much thinner than the portions of the barat the outer 
edges. In other words, it is similar to the ordinary forms of I and 
H Deams, well known in the various departments of the manufact- 
ure of beams for supporting buildings, bridges, and similar struct- 
ures, and the said lower member of each one of these dashes of the 

3 defendants consists of substantially such “channel bars” or 

ort Oo bars of metal that are much wider than the same amount of 

metal would be having the same distance between their bear- 

ing surfaces in cross-sections and without reference to their interme- 
diate webs. 

And consequently I find in each of the several exhibits that the 
lower member of the dash frame is formed of a peculiarly constructed 
supporting member—in this case, specifically and plainly, a “channel 
bar,” and which has its bearing or surface support of such distance 
as to substantially, to all intents and purposes, constitute a broad, 
- Hat surface on the lower partof the dash, and which I regard as the 
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substantial equivalent for the broad supporting surface shown and 
described in the complainant’s exhibit No. 213,529; and I may here 
remark, in coming to this conclusion, that the state of the art re- 
veals the fact that dashes for vehicles were made with separable feet 
prior to the date of the invention, but that I am not aware that any 
dashes were provided with any members or portions of their frame 
so constructed as that there could be a lateral adjustment or any 
adjustment by which the feet could be adapted for narrower or 
wider bodies of vehicles prior to the date of this patent, and, there- 
fore, in my examination into the state of the art on this subject, I 
find that the advantages to be derived from this combination are 
set forth in this patent in the following language: 

“By the above-described means the dashes may be furnished to 
the trade as independent articles of manufacture, as the foot may 
be fitted to the vehicle in the process of construction or afterwards, 
and the dash secured without altering or moving it. For the like 
reason the feet adapted to vehicles and dashes may be sold sep- 
arately.” 

Which language I regard as equally applicable to both the de- 
fendants’ devices as represented in complainant’s exhibits and as 
represented in complainant’s patent. 

In coming to this conclusion I have considered the fact that the 
flat surface of the dash, or that which is called the “ flat bearing 
surface,” as represented in the drawings of the patent, is not ex- 
tended the whole length of the dash, as is the case in the channel 
bars or rails represented in the defendants’ dashes, but this I do not 
regard as constituting any material or substantial difference, as | 
find in describing the “flat bearing surface” for receiving the 
widened surface of the feet the specification of the complainant’s 
patent says ‘it may be of any desired length ”—that is to say, “the 
adjustment of the dash and foot is not necessarily limited to the 
mode described ; for instance, it may be effected by means of a series 
of holes affording a means of adjusting the foot at different points.” 
From which language it is evident that any kind of adjustment, 
either by a series of holes or by a lengthened slot, either in the 
dash frame or in the feet, will accomplish the purpose intended in 
said patent. 

Now, in referring to these exhibits, I see that some of the bottom 
rails have the holes made in the form of slots for the evident pur- 
pose of adjustment in the direction of the length of said bar, and 
some have holes made near the end, as, for example, Complainant’s 
Exhibit C, and in one instance I notice that the feet are made with 
oval-shaped openings, so that they may be made adjustable. Con- 
sequently I come to the conclusion that the principle of adjustability 
is clearly set forth in each and all of the several exhibits of the 
complainant’s, and as compared with the specification and claims 
in the said patent, and so referred to in the first, second, third, and 
fourth claims thereof, which are as follows: 

First. “The combination of a dash and lJaterally-adjustable attach- 
ments, whereby the same may be connected to vehicles of different 
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widths, substantially as set forth,’ which language, I understand, 
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applies broadly to the principle of adjustability between the 
o4 dash and its attachments, whether the adjustable element be 

made on the dash or on the attachments or on both, provided 
they enable the parts to be attached to vehicles of different widths. 
The second claim is “ A dashor dash frame having slots or openings 
whereby attachments may be made at different poirts, substantially 
as and for the purpose set forth,” which construction, as] understand 
the subject, is involved in the combination of the first claim, but is 
specifically limited to the dash or dash frame itself, and does not in- 
clude the attachments—that is to say, it pertains to the dash or dash 
frame when provided with slots or openings by which it may be 
attached to feet of different widths apart, and consequently would 
include, in my opinion,a dash or dash frame of that character, 
whether it was ever applied to a vehicle or not. The third claim is 
for “a dash provided with bearings, having slots or openings sub- 
stantially as and for the purposes specified,” which, as I understand 
it, is an article of manufacture that is embodied in the first and sec- 
ond claims, as already explained by me, but has also the additional 
peculiarity of a bearing surface against which the corresponding 
surfaces of the feet are to rest, and by which it will, in addition to 
the bolts, be supported upon the feet ; but in this case, as in the case 
of the second claim, Ido not consider that it involves anything 
more than the dash provided with such bearing surfaces, and through 
which slots or openings are made, and it is not necessary that it 
should be attached to the vehicle in order to make the combination 
therein specified. 

The fourth claim is for “a dash frame provided with bearings 
arranged to strengthen the frame in those parts whereby the dash is 
to be connected to the laterally-adjustable feet or to the vehicle,” 
which, as I understand, embodies the same dash frame as is specified 
in the second and third claims, and which includes in the claim 
beth or all of the specific devices enumerated in the second and 
third claims, and may or may not include the combination of the lat- 
erally-adjustable foot—that is to say, it may not be attached to the 
feet, as I understand the meaning of the said claim. 

And here I may remark in this connection that, although these 
feet in these several devices are not. directly attached to the dashes, 
except in the case of Exhibit A, I find the several parts all so con- 
structed as to be easily combined together, and are no doubt in- 
tended for such purpose; and I also understand from theallegations 
of the defendants in their answer that they admit such construction 
and for such purpose as set forth in complainant’s patent. 

(). 6. Now, make a similar comparison between the complainant’s 
exhibits of the defendants’ dashes and their corresponding feet with 
the invention specified and claimed in the reissued letters patent 
No. 9891, Complainant’s Exhibit E in this case, and state whether 
they resemble or differ, if at all, having reference specially to the 
first, second, and third claims of said reissue, and give your reasons 
for any opinion you may express; and in making your answer you 
may also compare the said reissue with the original patent No. 
224,792, and which is marked “ Complainant’s Exhibit F” in this 
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A. I have made the several comparisons called for in the ques- 
tion and I find in each of the defendants’ exhibits—that is, the 
dashers marked A, B, and C—such a construction of the lower rails. 
of said dashes as are specified and claimed in the first, second, and 
third claims of the said reissued patent—that is to say, I find in 
each of said exhibits “a vehicle dash whose lower bar is provided 
exteriorly with a channel or recess, the metal on either side of the 
channel or recess affording a bearing for the dash foot,” substantially 
as specified in the first claim of the said reissue patent. 

Second. I find in each of the said exhibits a dash whose lower 

rail is composed, not only at the ends, but also between the 
D0 ends or its entire length, of “ two thick partitions ” united by 

a thin web, which may be “ easily perforated,” substantially 
as specified in the second claim of the said patent. 

Third. I find in each of said exhibits a dash provided with a rail 
having substantially “flat sides” or bearing surfaces in a vertical 
plane, both of said sides being exteriorly channeled, substantially as 
specified in the third claim of said patent. 

Now, in forming these opinions or coming to these conclusions 
concerning the relationship of these devices to those specified in the 
said three claims I have not only carefully examined the said re- 
issued patent, but I have also aug rtd at with the original specifi- 

cation of complainant’s patent No. 224,792, upon which the reissue is 
obtained, and I find that the language is the same in both specifiea- 
tions throughout, except the first and second claims and the para- 
graph setting forth the advantage in the reissue and what begins at 
the sixty-sixth folio, page 2, bottom line, and the words “ irrespective 
of the comparative advantages,” ete., and ends with the words “ to 
which the dash is connected,” but the descriptive portion and the 
drawings in both patents are the same word for word. 

I also find that the invention pertains tv the construction of a 
vehicle dash frame itself, by which it may be not only easily and 
cheaply and quickly made, but may also be rendered very light and 
strong, and the second portion of the invention has reference to the 
methods of attaching the feet for supporting it upon the vehicle; 
but the specific and essential characteristic of the invention as em- 
bodied in the first, second, and third claims have direct reference to 
the construction of the lower rail by which the dash is supported 
upon the feet and through them upon the vehicle. This character- 
istic consists in forming such lower rail or lower member of the dash 
frame itself of what is termed in the arts the “channel bar,” or its 
equivalent, which may have a channel or groove exténding its en- 
tire length, and either on one or both sides, and which is made for 
the express purpose of making the rail stronger in the direction of 
its widtb,in proportion to the same amount of met tal, than could be 
done without such channel or channels. In other words, the two 
outer edges of the bar are thicker than the web or portion of metal 
connecting them, thereby disposing the metal or so arranging it in 
the construction of the bar as to give the greatest possible “degree of 
strength with the least amount‘of weight, and the drawings | in the 
said patent represent the said lower rails found with a channel on 
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one side, and also with channels on both sides; and in referring to 
the drawings the specification says : | 

“*A, Fig. 1, represents the lower rail of a dash frame, channeled 
as shown at‘ B’ This rail is provided at either end with a slot, a, 
or the holes a’ for attaching the feet to the dash frame.” And in 
speaking of the advantages of such a construction the specification 
says: “ By constructing dash frames in the manner described much 
of the expense incurred in the ordinary mode of manufacture is 
saved. The lower rail is made broad and flat so that the slot a or 
holes a’ can be made therein and leave a strong bearing for the attach- 
ment of the feet.” 

And then again I find the specification says: “ The wide, vertical, 
flat face of the lower rail affords a desirable bearing for the dash foot 
or vehicle body (as the rail can be readily perforated for bolts or 
rivets, and the thick edges left above and below the perforations are 
first-rate bearings for said foot or body), and possesses great advan- 
tages over the customary convex or oval rails, the central portion of 
which, being thick, renders them hard to punch, and the edges afford 
no fiat surface for said foot or body to pressagainst. The rail, there- 
fore, when more or less flat on one or both sides, becomes a modifi- 
cation of the. forms of rail shown herein, and possesses some of their 

advantages.” 

56 Now, as I have already said in speaking of the defendants’ 

_ dashes, Complainant’s Exhibits A, B, and C, I find they are 
formed or provided with just such “ channel bars,” or bars that are 
recessed so as to form thick portions on the upper and lower edges, 
and with their webs between such thick portions, either by making 
the lower rail very strong in the direction of its width and much 
lighter than would be the case if the bottom rail were made of a 
flat bar of the same width, and which thereby furnishes a “ broad 
bearing surface,” as I have already explained in speaking of the 
previous patent, for the feet to rest against, and at the same time 
provides a thin web between the two thick portions at or near the 
outer ends or edges, which may be easily perforated for the purpose 
of attaching the feet at any required point after the frame or dash 
is completed and is ready to be fitted upon the vehicle. 

In the case of the defendants’ dash, Complainant’s Exhibit B, I 
find that the thick portions of the rail are considerably more flat- 
tened than the corresponding portions in the other two exhibits, so 
that, in my opinion, the sides of the bottom rail in that exhibit 
would conform precisely to the language used in the third claim of 
the said reissued patent, and which is precisely the same language 
as was used in the first claim of the original—that is, “ a bar having 
vertical flat sides;” but, for that matter, I regard any of the devices 
as coming substantially within the meaning of said terms, for the 
reason that the upper and lower members of the said rail, when 
placed in combination with other parts of the dash, as represented 
in the complainant’s patent and as also shown in the defendants’ 
dashes, have their bearing surfaces so arranged as to be ina vertical 
plane and with bearing points at considerable distances apart, so that 
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the same or a better effect would be obtained than if the said rails 
were formed wholly with flat sides. 

Or, to illustrate my understanding of said claims, suppose a work- 
man were to take a bar for the bottom rail of said dashes with both 
of its sides perfectly flat, and were then to remove a portion of the 
metal from one or both of said sides by a round-ended tool, either 
by forming channels, as set forth in the said patent, I would not re- 
gard itas making any substantial or patentable difference as to the 
extent to which said metal is removed, provided the outer edges or 
portions near the outer edge were left the original thickness of the 
bar, with a thin web between the two which could be easily perfo- 
rated, and by which bearing surfaces for the feet were left to ‘such an 
extent as to support the rail in a vertical position upon the feet. 

Therefore I regard the language of the first claim of the said 
patent as more specific or limited in its character than the third 
claim, as it has direct reference to merely one channel or recess on 
one side and a bearing surface to a sufficient extent to afford a bear- 
ing for the dash feet, whereas the third claim may embrace not only 
the vertical sides, but two channels,and with surfaces for supporting 
the feet, while the second claim has direct reference to the thick por- 
tions for bearing surfaces for the feet, with an easily-perforated web 
between the two, and which, as I understand the en may be 
formed in any manner, either by hammering, as by dies, or rolling 
or planing or strengthening the web by ribs on each ane or since 
out the middle, as I have already suggested in the last paragraph. 

I may here remark that, although I do not understand that either 
of the said claims necessarily involve the combination of the feet 
with the rail, yet I find in each of said exhibits holes in the webs of 
the said lower rails through which bolts may be passed for the pur- 
pose of clamping the feet upon the sides of the dash. In the Ex- 
hibits A and B the said holes are of considerable length, correspond- 
ing to the slots shown at ain Fig. 1 of the drawing in complain- 

ant’s patent, Exhibit E. In defendants’ dash, Exhibit C, two 
O7 holes are perforated through the web for the adjustment of 

the bolt for the attachment of the feet, corresponding to the 
holes shown at ain Fig. 1 of the said complainant’s patent. 

Consequently I regard said dashes as not only embodying the in- 
vention distinctly specified in the said first three claims, but as cor- 
responding substantially to the invention specified in the tenth 
claim of said reissue, and which is the same as the eighth’claim of 
the original, and which is, “in combination, a dash frame and a rail 
provided exteriorly with one or more channels and bolt holes or 
slots in the channels and through the rail, said holes being of smaller 
diameter or width than the width of the channel, substantially as de- 


scribed.” 
J. BOYD ELIOT. 
Subscribed and sworn to before me this 18th day of December, 


A. D. 1882. 
EUGENE N. ELIOT, 
Notary Public and Special Examiner, New York Co 
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STATE OF New YORK, 
~ e T rat > ss .. 
County of New York, | 


I, Eugene N. Eliot, a notary public within and for said county, 
selecteda — greed special examiner under the 67th rule in equity as 
amended, do hereby certify that the foregoing examination was had 
at the time and place agreed upon by counsel pursuant to the an- 
nexed notice and the further stipulation already made in said suit, 


a said examination beginning on December 15, 1882, and being ad- 
journed from time to time until the’same was finished, as appears 
above. : 


| I further certify that at the same time and place I was attended by 
the counsel aforesaid,and was attended by Boyd Eliot, a witness pro- 
duced on behalf of the complainant, he being of sound mind and 
lawful age, and that said witness, previously to the commencement of 
his deposition, was by me cautioned and solemnly sworn to testify 
to the truth, the whole truth, and nothing but the truth, and the 
deposition hereinbefore appearing was reduced to writing in the 
presence of and read over by me to said witness, and was subscribed 
by said witness in my presence, and the exhibits referred to in said 
deposition were introduced into said evidence. 

I further certify that Iam not counsel or attorney nor related to 
either of said parties to this case, nor in any manner interested in the 
| result, and that the fees for taking this deposition, amounting to 
ho $——, have been paid by complainant. 

In testimony whereof I have hereto set my hand and affixed my 


notarial seal this — day of , A. D. 1882. 
| (sear. ] EUGENE N. ELIOT, 
Notary Public in and for the County of New York and 


State of New York, and Special Examiner. 


Cireuit.Court of the United States for the District of Indiana. In 
Equity. 
GEORGE M. PETERS 
vs. No. 7367. 
Jutius A. HANSON and CoRTLAND ©. VAN CAMP. 


Depositions of W. C. Ewing and Edwin H. Mooney, witnesses taken 

before me, Henry F. Guerin, notary public in and for the county 
i of Franklin, Ohio, and acting special examiner, in a cause pend- 
bo ing in the circuit court of the United States, district of Indiana, 
wherein George M. Peters is complainant and Julius A. Hanson 
and Cortland C. Van Camp are respondents, pursuant to the an- 
nexed notice, at the time and place therein mentioned, to be read 
in behalf of the complainant on the time of the aforesaid cause. 


[NOTARJAL SEAL. | 


Present: J. W. Firestone, attorney for George M. Peters, and Mr. 
Peck, attorney for Julius A. Hanson and Cortland C. Van Camp. 


Te 
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o8 Testimony of W. C. Ewing. 


W. C. Ew1na, being duly sworn, deposes and says as follows: 


ia 1. State your name, age, residence, and occupation. 

Answer. My name is W. C. Ewing; age, 28 years; residence, 
Columbus, Ohio; am traveling salesman for the Peters Dash Com- 
pany and Columbus B ugey Company. 

Q. 2. Who compose the firm of the Peters Dash Company and 
Columbus Buggy Company ? 

A. Geo. M. Peters, C. D. Firestone, and O. G. Peters. 

Q. 3. How long have you been in the employ of the above-named 
firm ? 

A. Four years and a half. I went to work on July 1, 1878. 

Q. 4. Are you acquainted with the defendants, Julius A. Hanson 
and Cortland C. Van Camp, in this action ? 

A. Not with Mr. Van Camp; I know Mr. Hanson. 

Q. 5. Did you ever have a conversation or conversations with the 
defendants, or either cf them, about their selling dashes for vehicles 
other than those manufactured by the Peters Dash Company under 
the patents of George M. Peters? And, if so, state when said con- 
versation or conversations occurred and what was said. _ 

A. Yes; with Mr. Hanson at two different times that I recollect of ; 
one about the 3d or 4th of December, 1881, the other about the 3d of 
January, 1882, wherein I stated to Mr. Hanson that Mr. Peters 
(George M. Peters) possesses valid patents and patents which, in jus- 
tice to himself, he felt bound to defend and would defend, and that 
if they were buying other dashes which were infringing his patents 
they were laying themselves liable to a lawsuit and litigation for 
such infringements; that our people were suing other persons, and 
as a personal friend of Mr. Hanson’s I told him these things, not 
desiring a lawsuit brought against him by our people; they were 
suing other people and T knew they would sue him, unless he quit 
buy ing dashes of other people that were infringements on our dashes. 
I further remarked to him at the time that if he had an “Active 
dash ” in stock if he would let me have it I could easily show him, 
by cutting the leather, that it was an almost perfect duplicate of the 
Peters dash, as well as in the principle of its lateral adjustment. I 
don’t remember of anything further than this and the principles in- 
volved regarding that part of the business. 

Q. 6. Was there anything said in the conversation in December 
as to the kinds of dashes sold in the market that infringed the 
Peters patent? 


(Objected to by Mr. Peck as leading and incompetent.) 


A. Yes; it was about the same as the conversation which oc- 
curred in January. I think there was some remark made that 
the Champion dashes, too, as well as the Active dash, was spoken 
of; about the same in application as that conversation had in Jan- 
uary. 


‘ Pa 


r GEORGE M. PETERS VS. JULIUS A. HANSON ET AL., &C. AD 


Q. 7. Who authorized you, if anybody, to see Messrs. Hanson & 
Van Camp, and what were vour instructions ? 

A. Well, my instructions or authority in filling the position as a 
traveling salesman came from my employers. Having to visit 
trade in this line, and Messrs. Hanson & Van Camp being dealers 
in this trade, led to instructions which would apply to any one in- 
fringing the patents of George M. Peters, either in manufacturing 
and selling or buying or selling dashes so infringing Mr. Peters’ 
patents. Mr. Peters himself gave me instructions as to what issue 
he intended to take in regard to any he found infringing on his 

, patents, and, of course, as an employer, to say that he would protect 
himself against any such infringements. 

Q. 8. Then, as I understand you, you was instructed by George 
M. Peters and your employers to notify Messrs. Hanson & Van Camp, 
and others that infringed the Peters patent, of such infringements ; 

am I correct ? 
59 A. Yes, sir. 


Cross-examination by Mr. Peck, attorney for defendants : 


X Q. 1. Over what extent of territory do you travel in selling for 
the companies by whom you are employed ? 

A. Over part of the West and part of the South. Well,I go as far 
west as St. Louis, and sometimes even farther; as far as Central and 

~_ Western Nebraska; south, as far as New Orleans. 

X Q. 2. Do you make it a practice of visiting all dealers and 
manufacturers of dashes in this territory ? 

A. All dealers I do. Manufacturers—I don’t know that you find 
any—that is, I don’t find any in the towns I visit. 


(Question objected to by Mr. Firestone as incompetent and irrele- 
vant.) 


X Q. 8. Can you give the name of a single dealer not a customer 
of your employers whom you have not notified or warned that if 
they did not purchase Peters’ dashes they would be sued ? 

A. Well, I can’t make a customer buy Peters’ dashes if he don’t 
want them and has no use for them, or anybody else’s dashes. 

X Q. 4. That don’t answer my question; I repeat it. 

A. Well, I don’t know that I have, beeause I don’t know that I 
would have oceasion to warn any one who is not using dashes. 

: X Q. 5. That don’t answer it; again I repeat. 
oo A. I cannot give the name of any dealer I have not warned. 


Redirect examination by Mr. FIRESTONE: 


Q. 1. Although you are not able, as vou say, at this moment to 
give the name of such dealer, yet there may be thousands of them 
within your territory, may there not? 

A. If there are I don’t know them. 


W. C. EWING. 
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Testimony of Edwin H. Mooney. 


Epwin H. Mooney, of lawful age, being duly sworn, deposes and 
says as follows: 


Question 1. State your name, age, residence, and occupation. 

Answer. My name is Edwin H. Mooney; my age is 24 vears ; resi- 
dence, Columbus, Ohio; am a dashmaker by occupation for the 
Peters Dash Company. 

Q. 2. Give the nature of the business carried on by the Peters 
Dash Company. 

A. The manufacture of dashes, fenders, buggies, and parts for the 
trade. 

Q. 3. How do they sell their dashes ? 

A. They sell their dashes on the buggies they manufacture, and 
to the carriage and carriage hardware trade all over the United 
States, Canadas, and other foreign countries. 

Q. 4. What is the relation of the Peters Dash Company and the 
Columbus buggy Company, if you know? 

A. They are one and the same firm. 

Q. 5. Are you familiar with the kinds of dashes manufactured aud 
sold by the Peters Dash Company, and do you know the number 
manufactured by them ? 

A. Iam familiar with the kinds of dashes manufactured and sold 
and do know the number manufactured by them. 

Q. 6. Please describe the principal kinds manufactured and _ sold 
by them. 

A. They manufacture dashes made of Iron frames, the bottom of 
which is channeled and slotted, covered with patent leather, similar 
to the drawings in reissued letters patent No. 9891, granted October 
11th, 1881, granted to George M. Peters, and similar to No. 218,529, 
of March 25th, 1879, granted to George M. Peters. 

Q. 7. Please give the number manufactured. 

A. They have manufactured 500,000 dashes. 
60 @. &. What period of time does that estimate cover? 
A. From 1875 up to date. 


Cross-examination by Mr. Peck: 


X Q. 1. Do you mean that they began to manufacture dashes like 
those shown you in the drawings of dashes in the patents referred 
to in 1875? 

A. No, sir; not like both of them. 

X Q. 2. Like which of these I here show you? 

A. Part of them are like or similar to both. 

X Q. 3. In what respects similar ? 

A. In regard to the channel and slot in the bar and the channel 
in the foot. 

X Q. 4. Were any of these dashes like those drawings you have 
described sold in 1875 or 1876? 

A. I would not say as regards 1875 rnd 1876? 
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X Q. 5. Do you know whether any of them were sold in either of 
those years ? 

A. I do not. 

XQ. 6. About how many were manufactured in those years ? 

A. 20,000 (twenty thousand). 

XQ. 7. And I understand you that they were like drawings in 
the patents that were shown you in the respects you have men- 
tioned ? 

A. I eouldn’t say. 

X Q. 8 Don’t you know how they were made? 

A. I do not; in those years he speaks of. 

X Q. 9. What were you doing in those years ? 

A. I was engaged in other business. 

X Q. 10. Engaged i in other business ? 

A. Yes. 

X Q. 11. What other business ? 

A. Coal business. 

X Q. 12. How long have you been in the employ of the Peters 
Dash Company or Columbus Buggy Company ? 

A. Over four years. 

X Q. 13. Give the exact date when you commenced with them. 

A. Mareh Sth, 1878. 

X Q. 14. Who told you that the Peters Dash Company had man- 
a utaectured 500,000 dashes since 1875 ? 

- A. I ascertained that from records we have of the daily reports 
of the number manufactured, the record of which I have kept 
myself since the date of my connection with the Peters Dash Com- 
pany. 

X Q. 15. Do you know what kind of dashes they were making 
before you went to work for them ? 
A. I do not. 


Redirect examination by Mr. FIRESTONE: 


Q. 1. In answer to cross-question one do you mean to say that 
they manufactured dashes like those shown in the drawings of both 
of these patents ? 


(Mr. Firestone here hands witness copies of patents, who examines 
the same.) 


A. No, sir. | 

Q. 2. Which one of the drawings do you refer to, that shows the 
kinds of dashes they then manufactured ? 

A. No. 213 29. 

Q. 3. Then, as [ understand you, they did not manufacture dashes 
similar to the drawings in 9891; am I correct? 

A. Yes, sir. 

Q. 4. In 1875 and 1876 do I understand you to say that they man- 
ufactured dashes similar to the drawings shown in both patents ; if 
not, like which drawings were they ” 

A. Like those in 213,529. 
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Q. 5. Then in view of your last answer I infer that you did 

61 not understand cross-question No. 8, and will ask the notary 

to read to you cross-questions Nos. 1, 2, and 3, and you may 

now state whether your answer to cross-question 3 is correct, as you 
now understand the question. 


(Objected to by Mr. Peck as leading and improper.) 
Notary here reads cross-questions 1, 2, and 3, with answers. 


H. F. GUERIN, Notary. 


A. I understood it to mean all manufactured since 1875. 


EDWIN H. MOONEY. 


STATE OF OHIO, aes 
Franklin County, f °°” 

I, Henry F. Guerin, notary public in and for said county and act- 
ing special examiner, do hereby certify that W.C. Ewing and Edwin 
H. Mooney were by ime severally sworn to testify the truth, the 
whole truth, and nothing but the truth, and that the depositions by 
them respectively subscribed as above set forth were by me reduced 
to writing in the presence of the witnesses above named, respect- 
ively, and were respectively subscribed by said witnesses in my 
presence and were taken at the time and place in the annexed 
notice specified; that I am not counsel or attorney of either party 


or otherwise interested in the event of the suit, and that there was 


no adjournment during the taking of said depositions. 
In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 30th day of December, A. D. 1882. 
[SEAL. | HENRY F. GUERIN, 
Notary Public, Franklin County, 
and Acting Special Lxaminer. 


Cireuit Court of the United States for the District of Indiana. In 


Equity. 
GEORGE M. Perers, Complainant, ) 
US. L N Kop” 
. ‘ rT NO. iob/. 
Jutius A. Hanson and CortrLtanp C. VAN Camp, Re- 
spondents. 


Examination of witnesses at the request of and on behalf of the 
complainant above named, under the 67th rule of practice for the 
courts of equity of the United States, in pursuance of the notice 
hereto attached, and subject to the stipulation herein mentioned, 
before me, H. F. Guerin, notary public in and for the county of 
Franklin, State of Ohio, and acting special examiner in the taking 
of these depositions. 

These depositions to be taken before me, H. F. Guerin, by ques- 


tions and answers. 
H. F. GUERIN, 
Notary Public and Acting Special Examiner. 


Present: Jason W. Firestone, counsel for complainant. 
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otary Testimony of Edwin H. Mooney. 
may . 3 
aid Epwin H. Mooney, witness produced by complainant, being first 


duly sworn according to law, deposes and says as follows 


Question 1. State your name, age, residence, and occupation. 
Answer. My name is Edwin H. Mooney; am twenty-four years of 
age; residence, Columbus, Ohio. 
UE (. 2. Give the street and number of your residence. 
A. No. 185 Lazelle avenue, Columbus, Ohio. 
Q. 3. Have you the means of knowing and do you know the 


number of men employed by the Peters Dash Co.? 
A. I have the means of knowing the number of men employed 
by the Peters Dash Company, and would say that in the year 
act- 62 1882 they employed from 800 to 900 employees. The num- 
wins ber varied a little with the demand of the trade. The num- 
ths ber employed in 1881 was about 650 to 750. 


he Q. 4. Have you means of knowing and do you know the extent 
of the works of the Peters Dash Company used in their manu- 


-~ facturing ? 

aan A. I have the means of knowing and do know the extent of the 
‘eat buildings or works used by the Peters Dash Company. First, the 
‘ty building on the southeast corner of Locustand Fair alleys is 62}x 
m3 621 feet, made of brick, and seven stories high. Second, brick 


‘3 e. building on the nerthwest corner of Chestnut street and Fair alley 
is about 70x125 feet, and six stories high. Third, two buildings 
fronting on High street, extending back to Fair alley 1873 feet, 
made of brick, are five stories high, with a frontage on High street 
of about 623 feet. Fourth, a brick building on the southwest cor- 
ner of Fair and Locust alleys, with a frontage on Fair alley of about 
40 feet, and 150 feet deep and four stories high. Fifth, a frame 
building on the northwest corner of Fair and Locust alleys, with a 
frontage on Fair alley of about 75 or 80 feet and a depth of about 
60 feet. Besides these there are several other smaller buildings. 
Q.5. When did you commence work for the Peters Dash Com- 
7 pany ? 
A. March 8th, 1878. 
Q. 6. In your former testimony in this case,in answer to question 
5, you stated that you was familiar with the kinds of dashes manu- 
factured and sold by the Peters Dash Company. You may now 
a state, if you know, what kind of dashes the Peters Dash Company 
So manufactured when you entered their employ on March 8th, 1878, 
and how long they continued to make that kind of a ns 
A. When I entered their employ on March 8th; 1878, the Peters 
Dash Company then manufactured for the trade an iron frame 
leather-covered dash, with a slot in the lower bar of the dash for 
laterally adjusting the foot of the dash, or what is known in the 
trade as “ Peters’ Slotted Dash,” patented by George M. Peters, No. 
213,529, dated March 25th, 1879, and continued to manufacture that 
kind of a dash exclusively from that time up to some time in Jan- 
- uary, 1879. 
7—S29 
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Q. 7. State, if you know, what kind of dash other than the one 
described the Peters Dash Company commenced manufacturing. 
some time in January, 1879. 

A. About that time Mr. Peters got up another dash, and we then 
commenced manufacturing it. This was an iron framed leather- 
covered dash, with a channel in the lower bar of the iron frame, or 
the dash which is known in the trade as “ Peters’ Patent Channel 
Dash,” made under and substantially like the patent reissue No. 
9,891, October llth, 1881, granted to George M. Peters, and this 
dash having met the demands of the public better than any here- 
tofore in the market. The Peters Dash Company have manufactured 
and sold about 360,000 of these dashes, and now have on hand about 
40,000 of these dashes to supply the demand of their customers for 
the spring trade of this year. 

Q. 8. What kind of foot, if you know, do the Peters Dash Com- 
pany manufacture and sell with the channel bar dash they com- 
menced manufacturing some time in January of 1879, and when 
did they commence manufacturing the said foot ? 

A. They manufacture and sell a foot made of malleable iron, 
made in various shapes, with the under side channeled similar to 
the channel foot described and claimed in letters patent reissue No. 
9,891, dated October 11th, 1881, granted to George M. Peters. They 
have, however, not sold exclusively this channel foot with the dashes 
they have sold. They commenced manufacturing this channel foot 
soon after they commenced manufacturing the channel bar dash, or 

about the Ist of March, 1879. 
65 Q. 9. State, if you know, how many of the channel feet the 
Peters Dash Company have sold since they commenced to 
manufacture them about March Ist, 1879. 

A. They have sold about 450,000 of these feet. 

Q. 10. State, if you know, whether or not the Peters Dash Com- 
pany make the dashes and feet or the packages containing them 
with the word “ patented,” giving the dates and numbers of the va- 
rious patents under which they are manufactured, or works and fig- 
ures of like import. 

A. Yes; I do know that they do so mark them, and have ever 
since I have been in their employ. 

Q. 11. State, if you know, who the members are of the copartner- 
ship firm of the Peters Dash Company, of Columbus, Ohio. 

A. They are Mr. George M. Peters, C. D. Firestone, and O. G. 
Peters. 

Q. 12. State, if you know, whether the George M. Peters spoken 
of in your answer is the patentee of the patents you have referred 
to in your foregoing answers of this deposition. 

A. He is the same George M. Peters, and is the patentee of the 
various dash patents under which the Peters Dash Company manu- 
facture dashes. 

(. 15. State, if you know, what interest the said George M. Peters 
has in the Peters Dash Company, and how long has he had such in- 
terest. 

A. He is third owner with the other two partners above named, 
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and they have been so associated ever since I have been in their 
employ. 


And further this deponent says not. 


EDWIN H. MOONEY. 


Testimony in Rebuttal. 


, Circuit Court of the United States for the District of Indiana. In 
Equity. 


. GEORGE M. PETERS ) 
vs. No. 7367. 
Juctus A. HANson and CorTLAND C. VAN Camp. f 


Examination of witnesses on behalf of the complainant, under 
the 67th rule in equity as amended, before E. G. McCollum, a notary 
publie within and for the county of St. Joseph and State of Indiana, 
who is hereby agreed upon as special examiner under said rule, at 
Mishawaka, Indiana, on this the 23d day of February, 1884, pur- 
suant to the annexed notice for taking this deposition. 

Jason W. Firestone, present on behalf of complainant, and Ed- 
ward W. Rector present, representing Stem & Peck, counsel for de- 
fendants. 

a By request of parties it is ordered that these depositions be taken 
by question and answer. 


Testimony of Dr. Grimes. 
JAMES IF. GRIMES, a witness produced on behalf of the complain- 


| 
ant, being first duly sworn, deposeth and says, in answer to inter- 
rogatorics propounded to him by J. W. Firestone: 


Answer. My name is James F. Grimes: my age, fifty-eight years ; 
| my occupation, a surgeon and physician, and my residence, Misha- 
waka, Indiana. 
(. 2. How long have you been engaged in the practice of your 
pr ofession ? ) 
64 A. About thirty-five years. | 
Q. 3. How long have you livedjin Mishawaka, Indiana, and 


how long have you been continuously engaged in the practice of 


Question 1. State your name, age, occupation, and residence. 


i ae your profession in this place? 
A. Thirty-one years this coming spring. 
Q. 4. Since you have resided here are you the only Dr. Grimes 
| living in this town or vicinity, and if another Dr. Grimes had re- 
sided here or in this vicinity should you have known that faet ? 
‘ A. I am the only Dr. Grimes that I know of in this county or 


ever has been since I came here, excepting my son, and I would 
have known it had there been one. 
Q. 5. How old is that son, and how long has he been engaged in 
+ the practice of his profession ? 


52 GEORGE M. PETERS VS. JULIUS A. HANSON ET AL., &C. 


A. He is thirty years old, and has been practicing with me for 
the last five years, more or less. 

Q. 6. Did you ever know a firm in this place by the name of Wood, 
Eberhart & Nutt, or Wood, Eberhart & Co. ? 

A. I did; there was a firm here in which Wm. Wood, J. H. Eber- 


hart, and Nutt (I don’t remember his name) were engaged. 


Q.7. What was their business ? 

A. Wicnideihiviuny vehicles. I don’t remember whether they made 
heavy wagons or not; they did manufacture buggies. 

Q. 8. State whether or not you ever purchased | a buckboard from 
Wood, Eberhart & Co., or Wood, Eberhart & Nutt; and, if so, de- 
scribe the same. 

A. No, sir; not to my knowledge. 

Q.9. When you first commenced practicing in this town and 
vicinity how did you attend your patients? 

A. I generally went on horseback in the country ; in the village, 
here, on foot. 

Q. 10. What kind of a vehicle was the first one you owned after 
coming to this place, and how long did you use it, and where did 
you get it? 

A. The first one I got wasa sulky. I bought it of Messrs. Chapin 
& Graham; I used it several years, probably five; I can’t say just 
how long. 

Q.11. When did you purchase this sulky? 

A. I can’t say positively ; probably a year or two after I came here, 
in 1854 or 1856. 

Q. 12. During the time you used this sulky did you own any 
other kind ofa vehicle,and where did you purchase your next vehicle, 
from whom, and what kind was it? 

A. I did. I bought a buckboard of the same parties, or at the 
same shop, about a year after I bought the sulky. 

Q. 15. Who run this shop? 

A. My impression is that it was the same parties that did before 
when I bought the sulky. 

Q.14. How long did you use this buckboard, and when and 
from whom did you purchase your next vehicle? 

A. I can’t tell exactly; three, four, or five years. I wore it out 
pretty nearly. I then purchased another buckboard of Studebaker 
Bros., of South Bend. 

Q. 15. When did you purchase your next new vehicle, and what 
kind was it? 

A. The next, a new buggy, i bought of Coquillard, of South Bend, 
about eight or nine years ago. 

Q. 16. Have you the means of knowing the names of the persons 
living in this vicinity, and have you had means of knowing the 
names of persons living in this vicinity since the time you first came 
here ? 

A. I have; I have been in public business here; am pretty gen- 
erally acquainted. 

Q.17. Did you ever know a man by the name of John Shank; 
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and, if so, is he dead or alive, where does he live, and how long have 
you known him ? / 

65 A. Yes, sir; he is sfill living about 43 miles southwest of 
Mishawaka, and I have known him ever since I came here. 

Q.18. Did you ever know another man living in this town or 
vicinity by the name of John Shank ? 

A. I did not. 

Q. 19. Do you think you would have known of such a person had 
he lived in this town or vicinity ? 

A. Yes, sir. 

Cross-examination by E. W. Rector: 

X Q. 20. In what year did you buy the buckboard of Chapin & 
Graham ? 

A. I don’t know exactly the year; it must have been, I think, in 
1855 or 1856. 

X Q. 21. Do you know Albert C. Post, who resides in the country 
a few miles from Mishawaka? 

A. I do. | 

X Q. 22. How long have you known him? 

A. From twenty-five to thirty years. 

X Q. 23. Do you know whether Mr. Post was living in Mishiwaka 
at the time you bought the buckboard of Chapin & Graham; and, 
if so,do you know whether at that time he was in the employ of 
Chapin & Graham ? 

A. He was living here at that time, or about that time; I do not 
remember whether or not he was in the employ of Chapin & Gra- 
ham. 

X Q. 24. If he had been in the employ of Chapin & Graham at 
the time you bought the buckboard would you have known it ? 

A. Perhaps I would have known it at the time, but I do not re- 
member it now. 

X Q. 25. Then do you mean that you think Mr. Post was not 
in the employ of Chapin & Graham at the time you bought the 
buckboard, or do you mean that if you then knew he was in their 
employ you would probably have forgotten it by this time? 

A. I mean that I do not recollect anything about it, only that 
he was living here about that time. 

X Q. 26. Do you know what Mr. Post’s occupation was at that 
time? 

A.-My impression is that he was a carriage trimmer or painter. 
My impression is that he was a trimmer. 

X Q. 27. Was there any other firm here at that time who made 
carriages and other vehicles, excepting Chapin & Graham; and, if 
so, Whom ? 

A. There was another firm here about that time consisting of D. 
Beatty and another, or others, I think; don’t remember who they 
were. They started a smallshop. I don’t remember whether they 
made carriages or not. I bought a wagon of their house. 

X Q. 28. What became of the buckboard you bought of Chapin 
& Graham ? 3 
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A. I let one Andrew H. Long have it. 

X Q. 29. When did Mr. Long get it, and do you know whether it 
can now be found? 

A. I can’t tell positively ; it must have been somewhere in 1858, 
1859, or 1860. 1 can’t tell what became of it. That is the last I 
know of it. 

X Q. 30. Was that the only vehicle you ever sold to Mr. Long ? 

A. Yes, sir; I do not remember any other one. 

X Q. 31. Have you ever known any gentleman by the name of 
Shank living in this vicinity, excepting the John Shank referred to 
in your former examination ? 

A. Yes, sir. 

X Q. 32. What were their names? 


66 A. One was Arthur Shank, Lee Shank, Ed. Shank, and 
“Yo a brother to John, but I don’t know his name. 
X Q. 38. Do you know John Shank’s middle name? 
A. es sir; I do not. 
X Q. 34. Did you never hear of a man living in this vicinity 
named John A. Shank? 
A. Ido not remember it. 


X Q. 35. Do you know whether any of the Shanks referred to by 
you are dead; if so, which ones, and when did they die ? 

A. They are all alive. 

X Q. 36. Do you know whether any man by the pain of Shank 
has died in this vicinity within the last 25 or 30 years 

A. I don’t know of any, but my impression is =e Mr. John 
Shank had a brother die a few years ago. 

X Q. 37. What is the reputation of Albert C. Post for honesty, 
truthfulness, and integrity in this community ? 


(Counsel for complainant objects to this question for the reason 
that itis not proper cross-examination ; that it is incompetent; that 
the witness has not qualified himself to speak as to the reputation 
of Mr. Post for honesty, truthfulness, and veracity. —E. G. McCollum, 
notary.) 


A. Mr. Post and J never had any trouble personally. I don’t 
want to answer that question if it can be avoided. 


Redirect examination: 


Q. 38. Did not Wood, Eberhart & Nutt manufacture buggies and 
other vehicles here during the time that Chapin & Graham were 
engaged in the same kind of business? 

A. My impression is that they did. 

Since reading my deposition I desire to make this explanation : 
It now comes to my mind that I did know one John Shank that 
lived in South Bend some eight or ten years ago, who is now dead, 
who was at that time a young man about twenty -one or twenty two 
years old; I think he died some four years ago. 

Q. 39. What position did he hold while living in South Bend ? 

A. Deputy treasurer of the county. 

Q. 40. State how long ago it was that he.was deputy treasurer. 
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A. I should judge about eight years. 

©. 41. About how old was he at that time? 

A. About twenty-one or twenty-two years old. 

(). 42. Please state what kind of adash was on the buckboard you 
purchased from Chapin & Graham. 

A. It was a common, cheap dash, with patent-leather cover. 

Q. 48. How was said dash connected to the sills or bedy of the 
buckboard ? 

A. The frame was a common iron one, covered with cheap patent 
leather. The ends of the frame came down and were bent at nearly 
right angles, with holes made and fastened to the body with bolts 
or screws. ‘The foot of the standard or brace was a continuation of 


the end of the dash, coming down to the bottom of the buckboard 


and fastened by screws or bolts. 


Recross-examination : 


Q. 44. Was not this dash on buckboard wider than the body of 
the bueckboard, as dashes usually are? 


(The plaintiff’s counsel objects to this question for the reason that 
there is no testimony showing that dashes are usually wider than 
the body of the buckboard.—E. G. McCollum, notary.) 


A. It was not; the body of the buckboard was wider in the middle, 

but was narrower at the end, and then the foot of the dash 

67 was set on near the edge of the board, probably one-half to 

three-fourths of an inch from the edge. Now, the top of that 

dash there was another piece of iron that was above the dash, fast- 

ened by two uprights. I don’t remember just how far it was, but is 
far enough to fasten my lines through there. 

Q. 45. Was the dash as wide as the body of the buckboard ; and, 
if not, about how much wider was the body at the front end than 
the dash ? 

A. It lacked about an inch and a half or two inches; I can’t say 
as to that. 

Q. 46. Were the feet by which the dash was attached to the buck- 
board a solid continuation of the end bars of the dash, or were they 
welded to the ends of these bars? 

A. A solid continuation; and the cross below was an oval piece of 
iron split at the end and passed over the uprights, and fastened 
either by welding or rivets, I don’t now remember which. 

Q.47. Did you ever see the dash with the leather covering re- 
moved? 

A. Yes, sir. 

Q. 48. Was the downward continuations of the end bars of the 
dash which you say formed the feet, by which you say it was attached 
to the buckboard, the same size and weight of iron as the upper part 
which formed the end bar of the dash ? 

A. No, sir. 

(). 49. Please describe them, then. 

A. They were larger, however, till they came down to the body of 
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the buckboard, where they turned; then they tapered smaller to- 
wards the ends. 

Q. 50. Then, as I understand you, the feet and end bars were com- 
posed of one and the same piece of iron, the upper part of which 
was smaller and lighter. and formed the end bar of the dash, while 
the lower part was heavier down until it reached the buckboard, 
and was then narrowed in that part by which it was bolted to the 
buckboard. 

A. It was not narrowed; it was flattened; it was the same width 
all the way back and was thinner at the back end than at the 
front. 

Q.51. At what point in this bar of iron did the enlarged part 
which you say formed the foot begin—that is, how far, or below the 
lower cross-bar of the dash? 

A. Right at the cross-bar, I think. 

@. 52. Please state, as near as you can, the year in which you got 
this buckboard of Chapin & Graham and the year you sold it to Mr. 
Long. 

A. I bought it somewheres between the vears 1856 and 1858, and 
sold it some four or five vears afterwards. I had it repaired two or 
three times. 

Q. 55. Was the dash ever broken so that you had to have it re- 
paired ; and, if so, what part of it was broken and who repaired it? 

A. Yes, sir; I had it recovered at one time at the shop of Henry 
Graham. At another time this cross-piece that I spoke of, which 
was split and lapped across the upright, came apart, and I had to 
have the dash taken apart to fasten that. 

Q. 54. How long after you got the buckboard was it before you 
had to have this last repairing done at the shop of Henry Graham? 

A. I cannot form any idea about that. 

Q. 55. Do you think it was as long as two years? 

A. [have no idea about it; whether six montlis or two years I 
cannot say; I simply know that it was while I owned it. 

Q. 56. In what business was Henry Graham engaged at that time; 
is he still living here; if not, when did he move away, and where 
may he now be found? 

A. He was in the harness business: had a little shop in Misha- 
waka, and I think (but am not certain) that he had a livery 
stable. I know that he hada stable at one time, but whether 

68 at that time I can’t say. Heis not living here now, nor do 
I know where he is. 3 

Q. 57. During the time you owned that buckboard was the dash 
ever broken off so that you either had to havea new dash put on or 
the old one put back and connected in a different manner from that 
which you have described it as being connected when you bought it 
from Chapin & Graham ? 

A. No, sir; it might have been broken at some time, but not so 
that I had to have it put back in any different manner. 

Q. 58. Then I understand that when you sold the buckboard to 
Mr. Long the dash was attached to the body in the same manner 
and by the same means as when you got it? 
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A. Substantially so; there had been different bolts or screws that 
held it to the body; the feet were the same. 

Q. 59. Where was Mr. Long living at the time you sold him this 
buckboard ? 

A. On the county farm of this county. 

Q. 60. Was he superintendent of the county farm at the time? 
And, if so, state as near as you ean how long he had been in that 
position when you sold him the buckboard. 

A. He was; I cannot tell how long he had held that position. 

Q. 61. Do you know how many years Mr. Long was superinten- 
dent of that farm ? 


“A. I do not. 
JAMES F. GRIMES. 


Testimony of John Shank. 


Also JoHN SHANK, called on behalf of the complainani, who, on 
being first duly sworn, deposeth as follows: 

Question 1. State your name, age, residence, and occupation ? 

Answer. My name is John Shank ; my age, 79; residence, Portage 
tow nship, St. Joseph county, Indiana; and my occupation a farmer. 

Q. 2. How long have you live in this vicinity ? 

A. About thirty-seven years. 

Q. 5. During the time you have lived in this vicinity did you know 
a person by the name of John Shank except yourself? 

A. No, sir; no old resident of that name; simply some nephews 
who are young, who were named after me. That was also my father’s 
name; he died at Indianapolis in 1860. 

(. 4. Did he ever live in this vicinity ? 

A. No, sir. 

Q. 5. Did you purchase a vehicle of any kind from Wood, Eber- 
hart & Nutt? 

A. I bought a buggy, I don’t know from whom ; I think the Eber- 
harts were concerned in it. | 

Q. 6. What became of that buggy ? 

A. My brother, Samuel Shank, came here from Indianapolis, and 
I sold it to him and he took it home with him. 

Q. 7. Do you know what kind of a dash was on that buggy ? 

A. I could not describe it. I thought it was like all other dashes. 

Q. 8. Do you know whether it had a wooden or iron dash ? 

A. No; I don’t. 

Q. 9. Was this the only buggy you bought of Wood, Eberhart & 
Nutt ? 

A. Yes, sir. 

Q. 10. Do you know about when you bought this buggy ? 

A. No; I can’t set any date. It wasa long x time ago, “when I was 
running a brick-yard. 


Cross-examined by E. W. Rector : 


X Q. 11. How long has it been since you quit running the brick- 
yard ? 
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A. It bas been about ten years. 
X Q. 12. Was it several years before you quit the brick 


69 business when you bought the buggy ? 
A. Yes; I made brick several years after I bought this 
buggy. 
X Q. 15. Did you ever hear of any other person by the name of 


Shank sebent yourself buying any kind of a buggy or vehicle in 
Mishawaka? 

(Question objected to as immaterial and incompetent, unless lim- 
ited to a purchase from Wood, Eberhart & Nutt. E.G. McCollum, 
Notary.) 

A. No. sir. 

X Q. 14. If any one by that name had bought a vehicle from 
Wood, Eberhart & Nutt, or any other firm in Mishawaka, would you 
have known it? 


(Same objection as to interrogatory 15. E.G. McCollum, Notary.) 


A. I suppose I would have known it if 1 had known the person, 
but I never knew of anything of that kind. 

X Q. 15. Did you not know of a John Shank who lived in South 
Bend and died a few years ago? 

A. Yes, sir. 

X Q. 16. Did you ever talk to Wood, Eberhart & Nutt, or any 
other firm here, about buying any other vehicle than the buggy 
you have testified about ? 


(Objected to as incompetent and immaterial. FE. G. McCollum, 
Notary.) 


A. I can’t recollect anything about that. 

X Q. 17. Did you not sell brick to W ood, Eberhart & Nutt, to use 
in building their carriage factory here ? and if so, please state, as 
near as you can, the year when you sold the brick to them ? 

A. I did not say anything about Nutt being in the firm. I sold 
Wood & Eberhart brick. I should judge twenty-five years ago. I 
don’t know any nearer than that. 

X Q. 18. Was not the buggy you got of that firm taken as part 
pay for the brick? 

A. I suppose it was. 

X Q. 19. State, as near as you can, how long it was after you sold 
them the brick that you got the buggy ? 

A. I can’t say certainly, but that not over a year. 


Redirect-examination : 


Q. 20. Since giving your testimony-in-chief, is it not a fact that 
the taking of your testimony was suspended for a few moments, and 
Dr. Grimes recalled, and gave his testimony with regard to young 
John Shank who was deputy treasurer of this county ? 

A. It is. 

Q. 21. The notary will now please read you interrogatory No. 3 
and your answer thereto, and I will now ask you whether you have 
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any explanation to make as to your answer as there given? and if 
so, please explain. 

A. I now remember a man by the name of John Shank who was 
a deputy treasurer, but he has been dead some four or five years, 
and I did not think of him when I testified first. He was born in 
Cermany, as I understand, and no relation of mine. 

). 22. At the time he died about how young was he? 

A. I should judge twenty-four or twenty-five years. 


“JOHN SHANK. 


Testimony of John H. Eberhart. 


JoHN H. Epern set, being called on behalf of the complainant, 
being first duly sworn, deposes and says: 


Question 1. State your name, age, occupation, and residence. 

Answer. My name is John H. Eberhart; my age is fifty-eight 
years ; my occupation, a miller and farmer; my residence in Mis- 

hawaka, Indiana. 
70 @. 2. Were you a member of the firm of Wood, Eberhart 

& Nutt, formerly located and doing business in the town of 
Mishawaka, Indiana? And, if yes, state what kind of business said 
firm did when your connection with said firm began and when said 
firm commenced business; how long you were with said firm, and 
whether your connection with said firm was continuous during said 
time; when said firm quit business what your position was in said 
firm and your relation to the business thereof, and whether there 
was more than one firm of Wood, Eberhart & Nutt, or were Wood, 
Eberhart & Co. the same firm as Wood, Eberhart & Nutt. 

A. Wood, Eberhart & Co. was the name of the firm. Nutt was 
the company. J was a member of that firm.. The firm manufact- 
ured wagons and carriages. My connection began in the fall of 
1855, and that was the time the firm began business. I remained 
with the firm about two years and a half. My connection with it 
was continuous during that time. The firm sold out the first of 
February,1858. I was general superintendent. There was but the 
one firm of that name. | 

Q. 3. Was you connected with said firm during the entire time it 
did business, and, if so, were you general superintendent during that 
entire time? 

A. Yes, sir; I was. 

Q. 4. Are you acquainted with Albert C. Post, of Penn township, 
St. Joseph county, Indiana, and did he work for the firm of Wood, 
Eberhart & Co., and, if so, can you state how long he worked for 
said firm ? 

A. Lam acquainted with Mr. Albert C. Post; he did work for 
that firm; he began in March, 1856, and continued until the firm 
quit business. 

Q. 5. Are you acquainted with William Rentfrow, a blacksmith 
bv trade, who now resides at Goshen, Indiana, and, if so, did he ever 
work for the firm of Wood, Eberhart & Co., when did he commence 
working for said firm, and when did he quit? 
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A. I was acquainted with Mr. Rentfrow. He worked for said firm 
as blacksmith. He began working for the firm about the first of 
November, 1856, and continued until the firm quit business. 

Q. 6. What opportunities did you have for knowing the kind of 
word done by Wood, Eberhart & Co.,and were you familiar with 
the construction of the dashes made by them during the time they 
were in business ? 

A. Being superintendent of the work it was my business to look 
after all the different branches of work done by the firm, and I was 
familiar with the construction of the dashes that said firm made. 

Q. 7. State whether or not they (Wood, Eberhart & Co.) made any 
dashes having provision for lateral adjustment for the purpuse of 
attaching them to vehicles of different widths ? 

A. They never did. 

Q. 8. Did said firm make “ dashes or dashers” fitted for the front 
end of the body which they were attached to and holes were drilled 
in the lower rod of the dash to attach the foot to them ? 

A. They never did. 

Q. 9. Did said firm make such a dash as described in interroga- 
tories 7 and 8 and sell the same to Dr. Grimes or apply the same to 
a buckboard which they sold to him ? 

A. They did not. 

Q.10. Did said firm make dashes with the holes drilled in the 
lower bar sufficient distance from the outer end to attach a foot to 
them, and from two to six holes in them or any holes in them, and 
would you have known of such fact had it been done? 

A. No, sir; they did not; had they done so I would have known 
it. 

Q. 11. Do you remember this incident, when a dash of the 
71 following description was made fora Dunkard: “It was a 
square dash with two upright bars; the feet were bolted into 
the dash between the two bars; there was in the first place four holes 
made, two at each end, probably an eighth or a sixteenth or may be 
a quarter of an inch apart; when we came to attach the dash to the 
vehicle the bolts running through the front end of the body that 
held the foot board on was in the way, and, in order to get it on, we 
had to drill another hole on the left end of the dash to the left of 
the other holes which had been made previously, and move the foot 
to the left;” and would you have known of the fact had it taken 
place? 

A. I don’t remember such a circumstance, and, had it occurred, I 
would be likely to have remembered it, unless, perhaps, it had oc- 
eurred in my absence. I was absent two or three different times, 
long enough for perhaps a short job of that kind to have been done. 

Q. 12. Did Wood, Eberhart & Co. ever make a dash or dashes 
“the bottom rail, long, square place on it for to receive one, two, or 
three holes, as it may be, and a foot turned up with a square corner 
with a hole drilled through it, one or two, as it may be, and bolted 
to the dash by turning up the foot to the right and one to the left?” 

A. No, sir. 

Q. 13. Did you or not make a dash or dashes having a hole or 
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several holes in the bottom rail for the purpose of connecting them 
to vehicles of different widths? 

A. No, sir. 

Q. 14. Did they ever make a dash or dashes having a slot in the 
lower bar for the purpose of bolting the dash foot to the dash ? 

A. No, sir. 

Q. 15. Did you said firm ever sell a buckboard to Dr. Grimes ? 

A. No, sir. 

Q.16. Did your said firm sella buggyto John Shank? And, if so, 
state what kind of a buggy it was, if you remember ? 

A. We did. I can’t now say positively what kind of a buggy it 
was. J] am quite sure it was a rockaway, standing top. 

Q. 17. If the buggy you sold to John Shank was a standing top 
rockaway, what kind of a dash did it have on? 

A. If it was a rockaway it had on a wooden dash. 

@. 18. Is the said John Shank now alive; and, if so, where does 
he live? 

A. John Shank is alive and lives about four miles a little south 
of west of this place. 

Q. 19. Did your said firm sell a buggy to any other John Shank 
than the one above referred to? 

A. No, sir; I think not. 

Q. 20. Is Mr. Wood, formerly of your firm, now alive ? 

A. No, sir. 

Q. 21. When, if ever, did you first see or know of a dash or dashes 
havi ing separable feet, havi ing the feet secured to the dash by bolts and 
nuts 

A. I have seen them, but I can’t say when I saw the first one. 

Q. 22. Were you acquainted with the John Shank who was deputy 
treasurer six or eight years ago; if so, did Wood, Eberhart & Com- 
pany sell him a buggy { ? 

A. I was acquainted with him, but that firm never sold him a 
buggy. 

O. 23. Did Wood, Eberhart & Co. or Wood, Eberhart & Nutt 
carry on the business of manufacturing carriages after they sold out 
in February, 1858? 

A. They did not. 

Q. 24. How many fires did Wood, Eberhart & Co. run in their 

carriage-smith shop? 
72 A. From one to three; three is the most they ever run in 
the carriage-smith shop. 

Q. 24. Did Renfrow, while working for Wood, Eberhart & Co., 
make two dashes under the following circumstances: “ When the 
trimmer was going away, and the bottom of the buck-boards were 
not made yet, he made two dashes right up so they could be used at 
any time afterwards. The two dashes were made near one size, with 
flat places to receive the holes with five-eight oval iron welded to it 
and the upper ends of the feet bent F or L shape and the F and L 
ends turned right and left; the end of the dash being flat space or 
corner about two to two and a half inches long, one to one and one- 
eigth inches wide, one-fourth to five-sixteenth inches thick ; two or 
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three holes drilled in the dash, and two or three holes drilled in the 
upper end of each foot, and as the buck-boards were not made yet, 
the dashes were made with separable feet so that they would fit any 
width body that would be made? 

A. He did not; there might have been two dashes made before 
the buek-boards were made; such dashes were never made in the 
shop by anybody. 

Q. 26. I show you a drawing of complainant’s patent, No. 213,529 
of March 25, 1879, and referring particularly to Fig. 1, ask you to 
state whether Wood, Eberhart & Co. ever made a dash or dashes 
like or substantially like the dash shown in said drawing ? 

A. No, sir; they did not. 


Cross-examination by respondents’ counsel : 


X Q. 27. In your position as superintendent of the firm of Wood, 
Eberhart & Co., did you personally inspect all the work that was 
done in the blacksmith shop, paint shop, trimming shop, and the 
wood-working shop of said firm, and did you see and know the con- 
struction of all the work made in those shops? 

A. I inspected all the work on any new job that was turned out 
of any branch of the shop. I saw all the new work turned out of 
these shops. 

X Q. 28. Did you see all the repair jobs in these shops ? 

A. Can’t s aay whether I did or did not. 

X Q.29. To the best of your recollection do you think you saw 
all the rep ait tate repaired in these shops ? 

A. I have no recollection about it; they may have been repaired 
during my absence. 

X Q. 30. Were you at the shop all the time; if not, how long ata 
time were you absent? 

A. I was not at the shop the entire time. I was absent at one 
time about two weeks. I think that was the only time that I was 
absent more than one or two days at a time. 

X Q. 31. When you were > absent at that time two weeks, was you 
away from Mishawaka, and when you were in town did you stay 
closely at the shop of Wood, Eberhard & Co.? 

A. I was away from Mishawaka at that time; yes, sir, it was the 
calculation that I was to stay closely to the shop. : 

X Q. 32. Did the firm of Wood, Eberhart & Co. havea repository 
at which they kept their complete work ; and, if so, did they have 
more than one, and how far from the shop were they located? 

A. They had a repository; only one at a time; it was located 
some three squares from the shop; at another time it was located 
about five squares from the shop. 

X Q. 33. Were those the only repositories Wood, Eberhard & Co. 
ever had? 

A. They were, except that we may have put a buggy or two ina 
barn or two when we first commenced. 

X Q. 34. Did the firm of Wood, Eberhart & Co. ever have a repos- 
itory on Main street where Hirse’s hardware store is now located ? 

\. They did. 
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73 X Q. 35. How far is that from the place where Wood, 

Eberhart & Co.’s shops were located, and was that one of the 
repositories mentioned in your former answer ? 

A. That was the repository I referred to as being about five squares 
from the shops. 

X Q. 56. Who had charge of the repository and attended sales ? 

A. There was no one who stayed at the repository. I attended 
the sales generally. 

X Q. 37. Who kept the books of the firm of Wood, Eberhart & 
Co., and where were they kept? . 

A. I kept the books, and they were kept at the shop. 

AX Q. 88. While that firm was in business did you ever keep the 
books at the repository ? 

A. No, sir; not to my recollection. 

X Q. 39. Did vou have time to keep the books, attend to the sales, 
and personally inspect and oversee all the work that was done in 
»ach branch of the shop? 

A. Yes, sir; our book-keeping and sales were small and required 
but little time. 

X Q. 40. Is it not possible that during your absence from the 
shop for a day or two at a time that dashes might have been made 
and attached to vehicles and you not have seen or known the con- 
struction of them ? 

A. There might have been on repair jobs, but not on any new 
jobs we built. I am surethat I saw every new job that was turned 
out of the shop. 

X Q. 41. Then, in a repair job,a new dash might have been 
made and attached to an old vehicle to replace a dash that had 
been broken off or worn out without your seeing it, might it not? 

A. Yes, sir; such a thing might have been done. 

X Q. 42. Do you remember the circumstances of a “ Dunkard ” 
bringing a family carriage to Wood, Eberhart & Co.’s to have a new 
dash put on and some other repairs done on it ? 

A. I do not. 

X Q. 45. Did the firm of Wood, Eberhart & Co. ever repair broken 
dashes or dashes that had been broken off of vehicles and reattach 
them by turning up the front end of the feet that remained attached 
to the body, and drilling holes through their upper ends and also 
through the lower bar of the dash to correspond with the holes in 
the feet, and then bolted or riveted them together? 


(Question objected to by complainant’s attorney, for the reason 
that it is incompetent. E.G. McCollum, notary.) 


A. We repaired dashes, but never bolted the feet onto the dashes, 
to my knowledge. J never saw the lower bar of an old dash heavy 
enough to drill a hole through and put a bolt through it. 

X Q. 44. Might not such a thing have been done upon a repair 
job, which you never saw ? 

A. Yes, sir; it may have been. 

X Q. 45. And that at the shops of Wood, Eberhart & Co.? 

A. Yes, sir; it might have been. 
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X Q. 46. Would it not strengthen the dash to have it bolted or 
riveted to the feet instead of welding the feet to it or repairing one 
that had been broken off? 

A. No, sir; it would noi 

X Q. 463. Did the firm of Wood, Eberhart & Co. ever build a 
buckboard for Dr. Badger; and, if so, what kind of a dash did it 
have? 

(Objected to as incompetent by complainant’s attorney and not 


proper cross-examination. E. G. McCollum, notary.) 
A. I don’t remember of ever building a buckbvoard for Dr. 
Badger. 


X Q. 47. What kind of a dash was there on the vehicle sold to 
John Shank ? 
74 A. I think it was a rockaway buggy with a wooden dash. 
X Q. 48. Did Wood, Eberhart & Co. ever build a vehicle 
for any man by the name of Shank except the John Shank above 
mentioned ? 


(Objected to as incompetent and immaterial by complainant’s at- 
torney. E.G. McCollum, notary.) 

A. No, sir; I think not. 

X Q. 49. Did not the brother of the said John Shank go to the 
firm of Wood, Eberhart & Co. and make some negotiations toward 
buying a phaeton or Prince Albert or some other vehicle ? 

(Same objection as to interrogatory 48 by complainant’s counsel. 
E. G. McCollum, notary.) 

A. I have no recollection of it; it might have been. 

X Q. 50. When did you sell the rockaway to John Shank ? 

A. We sold it to him May 24, 1856, or that is the time he got the 
vehicle. 

X Q. 51. When did the firm build their shops ? 

(Same objection as to interrogatory 48.) 


A. In 1855, in the fall and winter. 

X Q. 52. Did you get brick from John Shank to build the shop? 

(Same objection as to interrogatory 48.) 

A. Yes, sir. 

X Q. 53. Did the firm of Wood, Eberhart & Co. ever make a new 
dash without solid feet ? 

(Same objection as to No. 48.) 

A. No, sir; not to put onto any new vehicle we built. 

X Q. 5A. Might not a new dash have been made for a repair job 
by the firm of Wood, Eberhart & Co. having several holes in each 
end of the lower bar and attached to separate feet by means of bolts 


or rivets? 
A. There might have been, but if there ever was I never saw it. 


X Q. 55. Were you a practical mechanic of any kind; and, if so, 
what? 


> 
= 


~~ 
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A. Yes, sir; I claim to be; a wagon and earriage builder is my 
trade. 

X Q. 56. Do you know Hetiry Graham, who formerly kept a har- 
ness shop at Mishawaka, and is he still living here; if not, when 
did he move away ? 

(Same objection as to No. 48.) 

A. I did know Henry Graham ; he does not live here at present, 


¥ - but I can’t remember when he moved aw ay. 
ij X Q. 57. Are you the John Eberhart w ho testified at South Bend, 
i Indiana, a few years ago in the case of Peters vs. Austin e¢ al., pend- 


ing in the U.S. cireuit court for the northern district of Illinois ? 

Counsel for defendant states that Mr. A. C. Post, who testified in 
this cause at Goshen, Indiana, on the 30th and 31st of last month, 
is present, and says that in giving his testimony he made a mistake 
as to the date at which he worked at Mishawaka, and that circum- 
stances come to lis mind after giving said testimony that satisfied 
him that it was between the years of 1854 and 1859 instead of be- 
tween the years 1864 and 1869, as he then testified, and he desires 
that an opportunity be given him to correct and explain said error. 
The counsel for defendants therefore request counsel for complain- 
ant to allow said Post to be sworn and make the statement he de- 
sires with regard to said dates and have the same placed on record. 
: Complainant’s counsel replies that defendants having closed their 
tai case and complainant having taken testimony in rebuttal he cannot 
consent to the reopening of ‘the case. 


A. I don’t remember of any such circumstances taking place at 
South Bend, but I testified in that ease at this place, | think, in 
] 


D Redirect examination : 

Q. During the giving of your testimony in this case who, if any 
one, has been present assisting the defendants’ attorney in this ex- 
amination ? 

(Objected to by defendants’ attorney as incompetent.and imma- 
terial. E.G. McCollum, notary.) 
A. Mr. A. C. Post has been present all the time or nearly so; he 


seems to be assisting the attorney. 
JOHN H. EBERHART. 


United States of America, District of Indiana. In Chancery. 


GEORGE M. PETERS 
US. 
Junius A. HAnson and CortTLAND C. VAN CAMP. 


Examination of witnesses on behalf of complainants under the 
67th rule in equity, as amended, before Lew Wallace, who is hereby 
agreed upon as a special examiner under said rule, at Indianapolis, 


Indiana, on this the 26th day of February, 1854. 
G3 IO 
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Present: Jason W. Firestone, as counsel for complainant, and 
Edward W. Rector, representing Stem and Peck, counsel for de- 
fendants. 


It is hereby stipulated by and between counsel for complainants 
and counsel for defendants that these depositions be taken at this 
time, on this the 26th day of February, 1884, and that they be taken 
before Lew Wallace, a notary public within and for the county of 
Marion and State of Indiana, and that they be taken at the office 
of William and Lew Wallace, in the city of Indianapolis, Indiana. 
All formal notice is hereby waived, and this deposition is taken by 
consent, and all objections thereto are hereby waived, and the same 
be taken by question and answer. 

JASON W. FIRESTONE, 
Of Counsel for Complainant. 

EDWARD W. RECTOR, 


Representing Stem & Peck, Counsel for Defendants. 


Testimony of Samuel Shank. 


SAMUEL SHANK, a witness produced on behalf of complainants, 
being duly sworn to testify the truth, the whole truth, and nothing 
but the truth in relation to said cause, deposes and says: 

Question 1. State your name, age, and residence. 

Answer. Samuel Shank ; age, 68 ; No. 405 Ash street, Indianapolis, 
Indiana. 

Q.2. Are you acquainted with John Shank, who lives near 
Mishawaka, in St. Joseph county, Indiana; and, if so, did you or 
not about 1854 purchase a buggy from him ? 

A. He is my brother, and | purchased a buggy from him about 
1854. | 

Q. 3. What kind of a buggy did you pnrehase from him at that 
time, and what kind of a dash did it have on it? 

A. It was called a rockaway buggy,and it had a wooden dash on 
it, to the best of my recollections. 

Cross-examined by E. W. Rector, representing defendants. 

X Q. 1. Do you know who made the reckaway which you bought 
of your brother in the year 1854? 

A. I do not know; I know it was made in Mishawaka. 

X Q. 2. Do you know how long your brother had owned the 

rockaway before he sold it to you ? 
76 A. To the best of my recollection, it was only about two or 
three weeks. 

X Q. 3. Do you know whether your brother had ever used the 
rockaway during the time he owned it? 

A. My recollection is that he had ridden it but about two or three 
times. 

X Q. 4. Can you say positively that that rockaway, at the time 
you bought it of your brother, had a wooden dash upon it? 

A. I think I can. 
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X Q. 5. How long did you own the kk ay ? 

A. Lam satisfied that I had it as much as six years as my own. 

X Q. 6. What became of the rockaway? 

oe ge that the old bay mare kicked it all to pieces. 

X Q. 7. State, as near as you can, when it was kicked to pieces ? 

A. It “a have been in 1865. 

XQ. 8. Is that the only vehicle you ever purchased of your 
brother, and where were you at the time you purchased that one? 


a Sead 

A. It is not the only vehicle. I bought several wagons, but that 
is the only buggy. It was at his house when I bought, near Mis- 
hawaka. 

X Q. 9. During the time you owned said rockaway, did you ever 
have it repaired ? 

A. I don’t think I did. 

Redigect examination by Mr. Frresrone, attorney for com- 
plainant: 

Q. In my direct question two, when I say “about 1854,” I did 
not intend to limit you to one, two or three years subsequent or 
prior to that time, and if vou owned the buggy five or six years and 
it was kicked to pieces: in 1865, then you may have purchased 
the buggy in 1856 or 1857, may you not? ? 

A. Yes, sir. 

SAMUEL SHANK. 
—a 


STATE OF INDIANA, | 
Marian County. 5 


Be it remembered that before me, Lew Wallace, a notary public, 
within and for said county, pursuant to the stipulation attached to 
this deposition, at the law office of William and Lew Wallace, in the 
city of Indianapolis, in the State of Indiana, on this 26th day of 
February, 1884, came Samuel Shank, a witness produced in behalf 
of the complainant in this cause, who was examined, cross-exam- 
ined, and re-examined, by question and answer, as shown in the 
foregoing deposition, and said witness, having been first duly sworn 

| _ by me to testify the truth, the whole trath, and nothing but the 
truth, in relation to said cause, did, in answer to the questions asked, 
make answer to each of such qneenem as shown in said depositions. 
And such questions and answers were at the time reduced by me to 
writing In the presence of said ities and of Jason W. Firestone, 
of counsel for complainant, and Edward W. Rector, representing 
— Messrs. Stem & Peck, counsel for the defendants; and after the 
same had been so written out by me, the said Samuel Shank, being 
again duly sworn, by and did upon his oath say that the said depo- 
sition and his said answers to such questions were true, and there- 
upon, in my presence, at the timeand place aforesaid, did thereunto 
subseribe his name. 

In witness whereof I have hereunto, on this 26th day of February, 
A. D. 1884, subscribed my name and affixed my notarial seal. 

LEW WALLACE, 
Notary Public, Marion County, Ind. 
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77 Testimony of James Nutt. 


Question 1. State yon name, age, place of residence, and occupa- 
tion. 

A. Name is James Nutt; residence, College Corner, Preble county, 
O.; fifty-two years old; occupation, carriage-maker. 

@. Were you a member of the firm of Wood, Eberhart & Co., for- 
merly located and doing business in the town of Mishawaka, Indiana ; 
and, if yea, state what kind of business said firm did when your con- 
nection with said firm began; how long you were with said, firm, 
and whether your connection with said firm was continuous, and 
your relation to the business of said firm. 

A. I was a member of said firm of Wood, Eberhart & Co. and rep- 
resented the company in said firm; said firm was engaged in the 
manufacture of light buggies, spring wagons, and a few farm wagons. 
I commenced at the formation of the partnership in 1835, and con- 
tinued to be a member of said firm until the same was dissolved in 
February, 1858. I was the principal wood-worker. I was familiar 
with all branches of the work done at the factory of said firm. I 
frequently assisted at the blacksmith shop and also in the trimming 
shop. 

@. 3. Were you or not familiar with the kind and construction of 
vehicle dashes made by Wood, Eberhart & Co. during the time they 
were in business? : 

A. I was. 

Q. 4. State whether or not said firm made ary dashes having pro- 
visions for lateral adjustment for the purpose of attaching them to 
vehicles of different widths. 

A. They did not. Our iron-framed leather-covered dashes were 
all made with a solid foot. 

Q. 5. State whether or not said firm made a dash or dashes fitted 
for the front end of the body which they were attached to, and 
holes were drilled in the lower rod of the dash to attach the foot to 
them? 

A. We did not manufacture any adjustable foot dash. 

Q.6. State whether or not the following occurred at the shops of 
Wood, Eberhart & Co. when a dash of the following description was 
repaired for a Dunkard, to wit: It was a square dash with two up- 
right bars; the feet were bolted onto the dash between the two bars ; 
there was in the first place four holes made, two at each end, prob- 
ably an eighth or asixteenth or, maybe, one-fourth of an inch apart; 
when we came to attach the dash to the vehicle, the bolts running 
through the front end of the body that held the foot-board on was 
in the way, and in order to get it in we had to drill another hole to 
the left end of the dash, to the left of the other holes which had been 
made previously, and move the foot to the left. 

A. I have no recollection of any occurrence of that kind. 

Q.7. State whether or not they made a dash or dashes having a 
slot or series of holes in the lower bar for the purpose of bolting the 
dash foot to the dash. 

A. They did not, to the best of my knowledge. I am confident 
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that if there had been anything of that kind come up I would have 
remembered it. 

. 8. If said firm had ever made a dash or ee like the dashes 
described in questions four, five, six, and seven, or either of them, 
state whether or not you would have known of said fact, and give any 
reason you may have for your answer. 

A. Being associated as I was with the firm, I think I would have 
known of anything of the kind if it had been made. 

Q.9. State whether or not said firm sold a buck-board to Dr. 
Grimes. 

A. My best recollection is that we did not. 

Q. 10. Were you acquainted with John Shank; and, if so, where 
did he live? 

A. I was acquainted with John Shank; he lived in St. 
78 Joseph county ; he lived southwest from Mishawaka; I think 
southeast from South Bend. 

Q. 11. State whether or not your firm sold said John Shank a 
buggy ; and, if so, what kind? 

A. Said firm sold John Shank a light rockaway of this form where 
they had a child’s seat in front. 

Q. 12. State whether you were or not acquainted with the people 
living in St. Joseph county, Indiana, and vicinity. 

A. I was pretty well acquainted, having lived there from 1851 to 
1858. 

Q. 13. State whether or not there was another John Shank besides 
the John Shank of whom you have already spoken living in the 
vicinity of Mishawaka. 

A. There was not; at least I never knew of any other. 

Q. 14. When, if ever, did you first see or know of a dash or dashes 
having separable feet that had the feet secured to the dash by means 
of bolts and nuts? 

A. My attention was never called to that until within the last five 
or sIx years. 

Q. 15. When you first saw such dashes state whether or not you 
then considered them a new or old thing in the manufacture of car- 
riages ? 

[ considered them a new improvement in that line. 
Q. 16. In what way did you consider it an improvement? 
A. I could used them on a wide or narrow body according to the 


width of the body sills; they were more easily adjusted for repairs. 
JAMES NUTT. 


Cireuit Court of the United States for the District of Indiana. In 
Equity. 


GEORGE M. —— Complainant. } 

\ No. 7367. 
Jutius A. Hanson and Odnecane C. Van Camp, Re- { 
spondents. J 


Examination of witnesses on behalf of the complainant under 
the 67th rule in equity, as amended, pursuant to the annexed notice. 
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Present: Jason W. Firestone for the complainant, and no counsel 
for the respondents. 

By request of parties it is ordered that the depositions be taken 
by question and answer. 


Testimony of Asher F. Bagley. 


AsHER F. BAGLEY, a witness produced on behalf of the compl!ain- 
ant, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by Jason W. FrresTone, Esq., of coun- 
sel for the complainant, as follows : 

Question 1. State your name, age, residence, and occupation. 

Answer. My name is Asher IF. Bagley; am seventy-eight years 
old; live in Rockford, Illinois; by trade am a carriage and plow 
builder ; am in no active business now. 

@. 2. Where did you live prior to moving to Rockford, and when 
did you come here, and how long did you “live at the place where 
you came from ? 

A. At La Porte, Indiana. I came here in February last, 1885. I 
lived in La Porte from 1853 to 1883. 

Q. 35. Are you the Mr. Bagley who was formerly in partnership 
with Mr. Rose; and, if so, did you do business at La Porte, Indiana, 
under the firm name and style of Bagley & Rose? 

A. Yes, sir. 
79 Q. 4. When did the firm of Bagley & Rose commence busi- 
ness and when did they quit? 

A. They commenced business November 7th, 1853, and quit May 
12th, 1876. I bought Rose out then, and continued in the business. 

Q. 5. Are you acquainted with William Rentfrow, a blacksmith, 
now of Goshen, Indiana, and if so, did he ever work for your firm 
of Bagley & Rose ; and, if yea, when did he commence and when 
did he quit working for the same ? 

A. Yes, sir; am acquainted with him. He commenced working 
for our firm in 1854 and quit in 1857, I think; worked about three 
years for me altogether. 

Q. 6. Who superintended the manufacture ’ 

(Interrogatory withdrawn.) 

Q. 63. What was the business of Bagley & Rose? 

A. Carriage and plow making; general blacksmith ; we had two 
fires running on custom work. 

Q. 7. Who superintended the manufacture of carriages ? 

A. I was the superintendent. 

Q.8. Was you familiar with all the work done by Bagley & Rose? 

A. Yes, sir; I lived right adjoining the shop, right across the 
alley, and was always on hand: ; opened the shop my self and carried 
the key. 

@. 9. Do you remember the following circumstances, viz: “ Where 
a fancy dash with a solid foot, ‘turkey-winged,’ with a scroll 
around,” was exhibited at the fair grounds at La Porte, Indiana? 
And, if yea, state in whose shop said dash was made and whether or 
not Rentfrow helped to make it. 
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A. Yes, sir; it was made in Bagley & Rose’s shop; Rentfrow 
helped make it. 

(. 10. How long would it take Rentfrow'to make a dash like 
said faney dash that was exhibited at the fair grounds at La Porte, 
Indiana? 

A. He was a very slow man; so he would spend two or three days 
on what he would call a good dash. He wouldn’t make such a dash 
in less than two or three days. 

(. 11. State whether or not you remember the following circum- 
stances occurring while Rentfrow worked for Bagley & Rose, where 
he made a dash or two dashes, viz: “ It was a carriage dash, 2 oval 
iron. I made two for a man they happened to suit. He saw a dash 
I had made, and they happened to suit him, and he wanted me to 
make him two dashes. I asked him the width of his body. Hesaid 
he did not know the width of them, they were not built yet, and 
he wanted to take the dashes South with him. I went to work and 
built him two dashes, and made them right and left feet, so that he 
could attach it to any width body that he wished. He paid me for 
them and took them.” And did it occur while Rentfrow was work- 
ing for your firm? 

A. No, sir; he never did, nor any other man. 

Q. 12. State whether or not, during the time Renfrow worked for 
Bagley & Rose, he repaired a dash where the foot had been broken 
off by taking the dash that was broken off, turning up a foot, drill- 
ing a hole through it and the dash, and bolting it back into the job 
again, 

A. No, sir; [am satisfied he did not, for he did no repairing ; 
his work was entirely on new work. 

Q. 13. State whether or not, during the time Rentfrow worked for 
Bagley & Rose, he made a dash or dashes having laterally-adjust- 
able feet or attachments for the purpose of connecting them to ve- 
hicles of different widths. 

A. No, sir; I never knew anything of the sort being doneat that 
time. We would have been very much pleased had we known any 
such way.- We had to forge our feet out of Swedes iron ; poor iron 

they couldn’t be made of—couldn’t stand the turning of the 
80 corners. It would be a convenience in shipping buggies in 
packing them. It would have been a greater convenience in 
saving work than in any other; it would have saved half the work. 

(). 14. Please examine drawing annexed to complainant’s letters 
patent numbered 213,529, March 25, 1879, now shown you, and state 
whether or not Rentfrow madea dash or dashes like or similiar to 
that shown in said drawing, or with the exception that the dash or 
dashes Rentfrow made had one, two, or three holes to suit the width 
instead of the slot. 

A. Not for me he didn’t, and not while he worked for Bagley & 
Rose. 

Q. 15. In your shop did the blacksmith work under direction as 
to how repair jobs and new jobs should be made; and, if yea, who 
gave such directions ? 

A. Yes, sir; I gave the direction myself how a job should be 
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ironed and how it should be repaired. Mr. Rose was a silent part- 
ner; he furnished one-half the capital and paid me extra; he did 
not pay any attention to the business. 

Q. 16. When, if ever, did you first see a dash having a separable 
foot or laterally-adjustable feet or attachments for the purpose of 
connecting them to vehicles of different widths? 

A. I could not say certain; I think about six or seven years ago. 

Q. 17. When you first saw such dashes did you then consider their 
mode of attachment new and novel or an old and well-known thing 
in the smithing trade? And give any reasons you have for the 
opinion you express. 

A. I considered them a new thing; I think the thing was simple 
and novel. 

(. 18. State whether or not such dashes are now and have been 
for a few years last past in common use. 

A. As far as I have noticed, they are. 

Q. 19. What advantage, if any, would there be in using channel 
iron or iron made channel shape in the lower bar of an iron-frame, 
leather-covered, adjustable, footless dash over that of any other form 
of iron? 

A. There would be an advantage in that the holes could be more 
easily punched through the channel iron than if it was solid bar 
iron ; it would be lighter and sufficiently strong. 

Q. 20. If Rentfrow, while working for Bagley & Rose, had made 
a dash or dashes with separable feet or laterally-adjustable attach- 
ments for the purpose of connecting them to vehicles, or if he had 
made a dash or dashes like or similar to those described in questions 
eleven, twelve, fourteen, and fifteen, or as described in either of said 
questions, would you have known the fact? And give any reason you 
have for the opinion you express. 

A. I think I would, sir, for L attended to business strictly myself— 
kept the minutes of my business myself—I mean the minutes or 
record of all the work done in our shop—and conveyed it to the 
book-keeper every night, who entered it in the books; I gave daily 
direction for the work done. , 

Q. 22. If you know anything of value to either party concerning 
the matter in controversy which you have not already testified to 
there, state the same fully and in detail as if specially interrogated 
thereto. 

A. No. 

ASHER F. BAGLEY. 


Subscribed and sworn to before me this 7th day of March, 1884. 
[SEAL. ] A. D. EARLY, 
Notary Public. 


STATE OF ILLINOIS, 
County of Winnebago, | 
I, A. D. Early, a notary public within and for said county, se- 
lected to act as special examiner, under the 67th rule in 
8] equity as amended, in the cause stated in the caption, do 
hereby certify that the foregoing examination was had, pur- | 
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suant to the annexed notice, at my office, in Rockford, Illinois, in 
the Rockford National Bank building, on Friday, the 7th day of 
March, 1884. 

I further certify that at the said time and place I was attended by 
Asner F. Bagley, a witness produced on behalf of the complainant, 
he being of sound mind and lawful age, and the said witness was, 
previously to the commencement of his deposition, by me cautioned 
and solemnly sworn to testify the truth, the whole truth, and nothing 
but the truth, and the deposition hereinbefore appearing by me 
reduced to writing in the presence of and read over to me by said 
witness, and was thereupon subscribed by the said Asher Bagley in 
my presence. 

I further certify that I am not of counsel nor attorney nor rela- 
tive of either of the parties to this cause, nor in any manner inter- 
ested in the result thereof, and that [am the Albert D. Early men- 
tioned and named in the annexed notice. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office this 7th day of March, 1884. 

[SEAL. ] A. D. EARLY, 
Notary Public. 


Circuit Court of the United States for the District of Indiana. In 
Equity. 
GEORGE M. PETERS 
vs. No. 7367. 
JuLtius A. Hanson and CorTLAND C. VAN CAMP. 


Examination of witnesses on behalf of the complainant, under the 
67th rule of equity as amended, betore Leopold M. Lauer, who is 
hereby agreed upon as a special examiner under said rule, at La 
Porte, this — day of February, 1854. 


Present: Jason W. Firestone, of counsel for the complainant, and 
Edward W. Rector, repi senting Stem & Peck, for the defendants. 


By request of parties it is ordered that these depositions be taken 
by question and answer. 


Stipulation. 


It is hereby stipulated by and between counsel for complainant 
and counsel for defendants that these depositions be taken at this 
time, commencing on the 25th day of February, 1884, and that the 
same be adjourned from day to day until completed, and that they 
be taken before Leopold M. Lauer, a notary public within and for the 
county of La Porte, State of Indiana, and that they be taken at the 
office of Wile & Osbor n, in the city of La Porte, Indiana. All formal 
notice is hereby waived and these depositions taken by consent. 

JASON W. FIRESTONE, 
Of Counsel for Complainant. 
EDWARD W. RECTOR, 
Representing Stem & Peck, Counsel for Defendants. 
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Testimony of Augustus D. Kimberly. 


Aueustus D. KimBer ty, a witness produced on behalf of the com- 
plainant, being first duly sworn, upon oath deposes and says, in an- 
swer to interrogatories propounded to him by J. W. Firestone, of 
counsel for complainant: 

Question 1. State your name, age, residence, and occupation. 

Answer. Augustus D. Kimberly; age, 45; carriage blacksmith ; 

La Porte, Ind. 
§2 Q. 2. Did you ever work for Bagley & Rose, formerly of 
La Porte, Ind.? And, if yea, state when you began, how long 
you worked, in what capacity, and whether you worked continuously 
for them during that time. 

A. I did; began in October, 1854; nearly four years; till August, 
1858, worked as apprentice; afterwards as journeyman; I did work 
for them continuously during that time. 

Q. 3. Are you acquainted with Wm. Rentfrow, a blacksmith, of 
Goshen, Ind.; and, if yea, where did vou become acquainted with 
him? 

A. I know him ; first become acquainted with him when I com- 
menced working for Bagley & Rose. 

Q. 4. Did Wm. Rentfrow work for Bagley & Rose at that time; 
and, if so, did he continue to work there until you quit working for 
Bagley & Rose? 

A. He worked for Bagley & Rose at that time; he did not con- 
tinue until I quit. 

Q. 5. State if you know where he went after he quit working for 
Bagley & Rose. 

A. I don’t know exactly where he went when he first quit, but 
afterwards worked for Studebaker at South Bend. 

@. 6. Do you remember the following circumstance, viz: Where 
a “fancy dash” with a solid foot, “turkey-winged,”’ “ with a scroll 
around,” was exhibited at the fair grounds at La Porte, Ind.; and. 
if so, do vou know who made the dash, where it was made, to whom 
the dash belonged and what became of it, and what year said dash 
was on exhibition ? 

A. Ido; Wm. Rentfrow made it; I think it was made in Mr. 
Bagley’s shop; I think it belonged to Mr. Bagley; it was put onto 
a buggy and sold with the buggy; I think it was 1855 or 1856 the 
dash was on exhibition. 

Q. 7. Did Wm. Renttrow ever, to your knowledge, make a car- 
riage dash or two dashes out of five-eighths oval iron for separate 
feet, with two or three holes drilled in the lower bar of the dash 
and two or three holes drilled in the upper end of each foot ? 

(Objected to by defendants’ counsel as incompetent.) 

A. No. 

Q. 8. State whether or not Wm. Rentfrow, while working for Bag- 
ley & Rose, made a dash or two dashes under the following circum- 
stances: Where a stranger saw a dash that Rentfrow had made tinat 
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happened to suit him, and wanted Rentfrow to make him two dashes 
to take South, wkere the bodies of the vehicles were not built yet, 
and Rentfrow built him two dashes without feet, so he could attach 
them to any width body, and the stranger paid Rentfrow for the 
dashes and took them away, or any like or similar circumstance. 


(Objected to by defendants’ counsel as incompetent, and also as 
leading.) 

A. I have no recollection of anything of the kind. 

Q. 9. State whether or not you remember the following circum- 
stances occurring while Rentfrow worked for Bagley & Rose, where 
he made a dash or two dashes as follows: “ [t was a carriage dash, 
five-eighths oval iron; I made two fora man that they happened 
to suit; he saw a dash that I had made and they happened to suit 
him, and he wanted me to make him two dashes. I asked him the 
width of his body; he said he did not know the width of them, 
they were not built yet, and he wanted to take the dashes South 
with him. [ went to work and built him two dashes, and made 
them right and left feet, so that he could attach it to any width body 
that he wished ; he paid me for them and took them, and I never 
saw him since.” 


(Same objection as to previous question.) 


A. I have no knowledge of anything of that kind. 

(). 10. State whether or not during the time Rentfrow 

85 worked for Bagley & Rose he made a dash or dashes “ havi Ing 

laterally- adjustable feet or attachments for the purpose of 
connecting them to vehicles of different widths. 

A. I don’t know any such circumstance. 

Q.11. State whether or not during the time Re nitfrow wend for 
Bagley & Rose he made a dash or dashes as follows: “ The bottom 
rail long, square place on it for to receive one, two, or three holes, 
as it may be, and a foot turned up, with a square corner, with a hole 
drilled through it, one or two, as it may be, and bolted it onto the 
dash.” 


(Same objection as to question 8.) 


A. Not to my knowledge. 

-Q. 12. If Wm. Rentfrow had made a dash or dashes like the 
dashes described in questions seven, eight, nine, ten, eleven, or as 
described in either of said questions, would you have known such 
fact? And,if yea, give us some reasons why you think you would 
have known it. 

A. Iam certain I should have known it, because it would have 
been entirely Penge) from anything I had ever seen at that time ; 
and, beside, there was more or lessrivalry between journeymen about 
their work, and everything in the shop was noticed. 

Q. 13. State whether or not, during the time Rentfrow worked for 
Bagley & Rose, he repaired a dash, where the foot had _ been 
broken off, by “ taking the dash that was broken off, turning up a 
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foot, drilling a hole through it, and through the dash also a hole, 
and bolting it back on the job again.” 
(Same objection as in questions 9 and 11.) 


A. I don’t know anything of that kind. 

Q. 14. Please examine drawings annexed to complainant’s letters 
patent No. 213,529, March 25th, 1879, now shown you, and state 
whether or not Rentfrow made a dash or dashes with the corner the 
same as shown in said drawings, witb the exception that the dash 
or dashes made by Rentfrow had one, two, or three holes to suit the 
width instead of the slot. 


(Same objection as in question 13.) 


A. I never saw him make anything of the kind. 

Q. 15. If Rentfrow had made a dash or dashes like that shown in 
the drawing and had repaired a dash or dashes like that described 
in question 18 while he was working for Bagley & Rose do you 
think you would have known such fact? 

A. Yes. 

Q. 16. Do you know James Shaw; and, if so, when and where 
did you become acquainted with him, and did he carry on the 
business of carriage makingin La Porte while you worked for Bagley 
& Rose? ) 

A. I first became acquainted with James Shaw at New Carlisle, 
where he worked for me about 1862, which was all the acquaint- 
ance I ever had with him. 

Q. 17. When, if ever, did you first know of a dash having separa- 
ble feet or laterally-adjustable feet or attachments for the purpose 
of connecting them to vehicles of different widths ? : 

A. I should think in 1875 or 1876, after [ went into business for 
myself; that was in 1875. 


Cross-examination by Epwarp W. Rector, representing Stem 
& Peck, counsel for defendants: 

X Q. 18. When did Wm. Rentfrow quit working for Bagley & 
Rose ? 

A. I should think about 1857 or 1858. 

X Q. 19. During the time you worked for Bagley & Rose as ap- 
prentice in the blackship shop whom did you help? 

A. Wm. C. Pitner, John M. Barkley, John Scott, and Wm. Rent- 
frow a few days. 

X Q. 20. Were these men all blacksmiths working for Bagley & 
Rose, and how many and which ones worked there at the same 

time ? 
84 A. They were, and they were all there at one time. 
X Q. 21. How many fires did Bagley & Rose run ? 

A. At first five; afterwards eight. 

X Q. 22. Did you see and know the construction of all the work 
that each of these blacksmiths did while you were in the employ of 
Bagley & Rose? 

A. Yes. 
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X Q. 28. Did you help all of them ? 

A. All of those that I have named. 

X Q. 24. If you helped Wm. Rentfrow only a few days how was 
it that you saw and knew how every pieve of work was made by said 
Rentfrow ? ) 

A. I was in the same room just across the shop. 

X Q. 25. On that account did you personally inspect all the work 
that was done In the shop ? 

A. I did all the carriage work as a boy would do it. 

X Q. 26. In answer to direct question No. 6 you say that the dash 
exhibited at the La Porte county fair was put on a buggy and sold 
with the buggy. Was it put on. the buggy before it was exhibited 
at the fair or afterwards ? 

A. It was probably fitted before the exhibition, but was exhibited 
separate from the buggy. 

X Q. 27. In answer to question 12 you say that if Wm. Rentfrow 
had ever made any dashes like those described in questions 7, 8, 9, 
10, and 11 at the shops of Bagley & Rose you would have known 
such fact. Do you mean tosay that you would have known it if he 
had made them at any time while he worked there, or only if he 
had made them while you worked there ? 

.. A. He worked there but a short time previous, and if he had ever 
made such a dash at any time it would have been used afterward. 

Xx @. 28. How long did he work there before you began work- 
ing ? 

‘A. I think about six months. 

X Q. 29. Then if he had made such dashes and they had been 
sold during the six months he worked there would you ever have 
seen them ? 

A. Probably not if they were sent South. 

X Q. 30. If they hadn’t been sent South and had been sold to par- 
ties livingin thecounty around La Porte or to parties living anywhere 
but in the South would you have seen them ? 

A. Most likely. 

X Q. 31. Then the fact of these being taken South would be the 
only circumstance that would probably prevent you having seen 
them after they had been sold and delivered ‘ ? 

A. I should think so. 

X Q. 32. Did vou see all dashes that were made by Bagley & Rose 
and sold elsewhere than in the South again after they had been sold 
and delivered ? 

A. I couldn’t say that I did. 

X Q. 33. Then, if Rentfrow had made such dashes before you had 
began work for Bagley & Rose and they had been sold in any part 
of the country but the South, is it not possible that you might never 
have seen and known the constructions of such dashes? 

A. It’s possible. 

X Q. 34. Was Wm. Rentfrow a journeyman at the time vou 
worked for Bagley & Rose? 

A. He was. 

X Q. 35. If Rentfrow, prior to the time you commenced working 
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for Bagley and Rose, had repaired broken dashes, or dashes that had 
been broken off the vehicles in the manner described in question 13, 
would you have seen such repaired job and know just the manner 
in which it had been repaired ? 

A. Perhaps not; not from personal observation. } 

_ X Q. 36. During the time you worked for Bagley & Rose, 

85 from October, 1854, to August, 1858, was you at ‘the shop of 

said Bagley & Rose and at work therein every day the shop 

was run; and, if not, how often and what length of time were you 
absent ? 

A. I couldn’t say that I was; was absent very seldom; never 

more than one day ata time, except in the summer of 1856 a few 
days. 
X Q. 37. Is it not possible that at some time when you were ab- 
sent a the shop, either one day or when you were absent several 
days that summer, a dash might have been repaired which you did 
not see and know of? 

A. It is possible, but not probable, because I think Rentfrow left 
before the time I speak of as being absent a few days. 

X Q. 38. Did it necessarily take more than one day to repair a 
broken dash or reattach a dash that had been broken off a vehicle? 

A. I never saw one repaired in that way at that time, and can’t 
say how long it might have taken. 

X Q. 39. What do you mean by “in that way” in your last 
answer? 

A. By repairing a dash with separable feet. 

X Q. 40. My question 38 did not ask how long it took to repair: 
dash in any special manner, but merely asked how long it neces- 
sarily would take to repaira broken dash or reattach one to a ve- 
hicle from which it had been broken in any or the usual manner? 

A. It might require two or three hours or a part of two days, ac- 
cording to the amount of work, as we nearly always removed the 
leather and replaced it. 

X Q. 41. Ifa dash had merely been broken off the vehicle, and 
no part broken but the feet, how long a time was required to re- 
attach the dash in the manner in which you usually repaired such 
jobs? 

A. That woutd depend on the style of the dash and the amount 
of work in it. 

X Q. 42. How many styles of dashes were there in use and how 
did they differ in construction, so that it would require longer time 
to repair one style when the feet had been broken than it did 
another? 

There were several; owing mostly to the amount of stitching 
and the construction of the frame. I don’t know how tu answer 
any better than that. 

X Q. 43. How long did it take to do all the blacksmithing requi- 
site in making the frame of a dash in the ordinary way ” 

A. That would be a rather hard question toanswer—how to deter- 
mine what is the ordinary way. 
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X Q. 44. How long did it take on the dashes which were the easi- 
est and quickest made? 

A. From three to five hours. 

X Q.45. When the blacksmithing on the dash frame was com- 
pleted into what department of the — was it then sent? 

A. Trimming department. 

X Q. 46. W hen you were engaged in the blacksmith shop did you 
see all the dashes again after they had been sent into the trimming 
shop and finished ? 

A. Perhaps not while I was in the blacksmith shop. 

X Q. 47. Did you at any time see each and every dash after it was 
completed ? 

A. It is likely I did. 

X Q. 48. If it took from three to five hours to make the frame of 
a dash how long did it then take to trim and complete the same? 

A. From a half a day toa day and a half, I should say, according 
to the amount of work. 

X Q. 49. Is it not possible that while you was in the em- 
86 ploy of Bagley & Rose that at some time when you were 
absent a dash or dashes might have been made which you 

never saw ? 

A. Possibly. 

X Q. 50. What causes you to remember particularly the dash 
mentioned in question 6, which was exhibited at the La Porte county 
fair about 1855 or 1856? 

A. The number of scrolls on the rail. 

X Q. 51. Did Wm. Rentfrow, while in the employ of Bagley & 
Rose, ever make dashes of any kind and sold them to a man who 
took them South ’ 

A. Not to my knowledge. 

X Q. 52. Is it not possible that he may have done soand you not 
remember it at the present time? 

A. Barely possible. 

XQ. 53. Are Wm. C. Pitner, John M. Barkley, John Seott, who 
were the blacksmiths at Bagley & Rose, now living; and, if so, 
where may they be found ? 

Wm. C. Pitner may be found in La Porte; Barkley and Scott 
I know nothing about. 

X Q. 54. Do you know whether James Shaw is now living and 
where he may be found ? 

A. I know nothing of him. 


Redirect examination : 

Q. 55. Referring again to the faney-dash exhibition at the La 
Porte county fair, how long would it take a blacksmith to make a 
dash like that one? 

A. From a day to two days, according to the speed of the work- 
man. 

Q. 56. How long would it take a workman like Rentfrow to make 
such a dash ? 

A. I should say two days. 
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Q. 57. Was it or not an unusual thing to exhibit dashes separate 
from the vehicle at fairs at that time? — 

A. Unusual. 

Q. 58. From your acquaintance with Rentfrow, and if he had made 
dashes like the fancy dash without feet (exhibited at the fatr) prior 
to your coming into the shop, do you or not think you would have 
heard of it afterwards? And giveany reason you may have for the 
opinion you express. 

A. I think I should, as he was very fond of showing his work. 

Q. 59. The examiner will now please read to you question 27 and 
your answer thereto, and I[ will ask you to explain what you mean 
by that part of your answer, viz: “It would have been used after- 
wards?” 

A. The new and novel mode of attaching the feet to the dash was 
very much cheaper than the old and a great saving of labor. 

Q. 60. When you first saw a dash having separable feet or attach- 
ments for the purpose of connecting them to vehicles did you then 
consider such mode of attachment new and novel, or an old and 
well-known method in the smithing trade for attaching dashes to 
feet? And give any reason you may have for the opinion you ex- 
press. 

A. It was entirely new to me; I had never seen anything of the 
kind before. 


Recross-examination: 


X Q. 61. Are you the Augustus D. Kimberly who testified in La 
Porte a year or two ago in the case of George M. Peters vs. Wm. B. 
Austin et al., pending in the United States circuit court for the 
northern district of Illinois? 


A. I am. 
AUGUSTUS D. KIMBERLY. 


87 Testimony of Wm. C. Pitner. 


Question 1. State your name, age, occupation, and residence. 

Answer. Win. C. Pitner; age, 48; La Porte; carriage maker. 

Q. 2. Did you ever work for Bagley & Rose, of La Porte, Ind.? 
And, if yes,state when you began to work for them and whether you 
worked continually and in what capacity. 

A. Yes; commenced in the fall of 1853; worked for them seven 
years, or thereabouts, all except six months in the winter of 1857 and 
1858, as carriage blacksmith. 

Q. 3. State, if you know, when Bagley & Rose commenced busi- 
ness in La Porte, and how soon thereafter you became connected with 
them. 

A. They commenced business in October, 1853. I was there at 
the time. 

Q. 4. Were you acquainted with Wm. Rentfrow, a carriage black- 
smith of Goshen, Ind.; and, if so, did he work for Bagley & Rose? 
— about when he commenced and quit working there. 

A. Yes; I am acquainted with him. He did work for them; as 
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near as | can remember, he went to work for then: the year afte 
they commenced—that is, in the spring of 1854. 

Q. 5. Was the shop of Bagley & Rose a large or a sm: all one, and 
was you familiar with the w vork done by Wm. Rentfrow? 

A. It was a large shop; seven fires running; yes, sir. 

Q. 6. Do you remember the following circumstances, viz: “ Where 
a fancy dash witha solid foot. ‘turkey-winged,’ with a ‘scroll 
around,” was exhibited at the fair grounds at ‘La Porte, Ind.; and, 
if so, do you know who made the dash, where it was made, to whom 
the dash belonged, and what became of it? 

A. ] remember it well; Wm. Rentfrow ; it was made in Bagley 
& Rose’s shops; it belonged to the company ; it was put on a buggy 
and sold. peas 

Q. 7. Was it put on a buggy after it was exhibited at the fair ? 

A. Yes. 

Q. 8. Was it or not unusual to =e dashes separate from the 
vehicles at fairs at that time? 

A. I should think it an unusual thing in my judgment; never 
saw one before or since exhibited in that way. 

Q. 9. How long would it take a workman like Rentfrow to make 
a dash like the “ faney dash ” exhibited at the fair? 

A. That is rather a hard question. I would say it would take a 
workman like Rentfrow (he was considered slow) a greater part of 
two days, as it was a very fine dash and finely finished. 

Q. 10. State whether or not you remember the following circum- 
stances occurring while Rentfrow worked for Bagley & Rose, where 
he made a dash or two dashes, viz: “ It was a carriage dash, five- 
elghths oval iron. I madetwo for a manthat they happened to suit. 
He saw a dash that I had made and they happened to suit him, and 
he wanted me to make him two dashes. I asked him the width of 
his body. He said he did not know the width of them, they were 
not built yet, and he wanted to take the dashes South with him. I 
went to work and built him two dashes and made him those right- 
and-left feet, so that he could attach it to any width body that he 
wished. He paid me for them and took them.” 


(Objected to by counsel for defendants as incompetent.) 


A. I remember nothing of the kind occurring in the shop while I 
worked for Bagley & Rose. 

Q. 11. State whether or not during the time you worked for Bag- 
ley & Rose he made a dash or dashes, viz., “having laterally- ad- 
justable feet or attachments for the purpose of connecting them to 
vehicles of different widths.” 

A. I don’t think he did. 
88 Q. 12. Please examine drawings annexed to complainant’s 
letters patent 213,529, March 25, 1879, now shown you, and 
state whether or not Rentfrow, while working for Bagley & Rose, 
made a dash or dashes like that shown in the said drawing, except 
that the dash or dashes made by Rentfrow had one, two, or three 
holes to suit the widths instead of the slots. 

A. I don’t think he did. 

11—329 


S? GEORGE M. PETERS Vs. JULIUS A. HANSON ET AL., &. 


— 


(. 12. State whether or not, during the time Rentfrow worked for 
sagley & Rose, he repaired a dash where the foot had been broken 
off by taking the dash that was broken off, turning up « foot, drill- 
ing a hole through it,and through the dash also a hole, and bolting 
it back on the job again. 

A. I am satisfied he did not. 

@. 15. If Rentfrow had made a dash or dashes while working for 
Bagley & Rose like or similar to the dashes deseribed in questions 
10, 11, and 12, or as described in either of said questions, or had re- 
paired a dash in the manner described in question 12, would you 
have known such fact? And, if yes, give us some of your reasons 
you think you would have known of it. 

A. Iam satisfied | would have known it from the fact of that 
being an unusual way to make and repair dashes at that time. 

Q. 14. When, if ever, did you first know of a dash having separa- 


ble feet or laterally-adjustable feet or attachments for the purpose of 


connecting them to vehicles of different widths? 

A. Well, that would be a pretty hard question to answer just 
when. I should approximate the time eight to ten years. 

Q. 15. State, if you know, whose make of dashes they were that 
you first saw. 

A. Peters—what’s call- the Peters dash. 

Q. 16. When you first saw such dashes did you then consider their 
mode of attachment new and novel or an old and well-known thing 
in the smithing trade? And give us any reasons you may have for 
the opinion you express. 

A. I consider it new and novel and a useful invention, because 
the dashes were lighter and easier attached to different-sized vehicles 
or bodies; also a cheaper mode of constructing dashes. 

(). 17. Are there any advantages in shipping such dashes ; and, if 
so, What? 

(Objected to as irrelevant and immaterial; this, as well as the 
foregoing question and answer.) 

A. Yes; there isan advantage, because we can take the feet off; 
by taking the feet off we can pack the dashes closer—be less liable 
to injure the finish of same. 

(). 18. State whether or not such dashes are now in common use. 

(Same objection as to question 17.) 

A. They are. 

Q. 19. What advantage, if any, would there be in using channel 
iron for the lower bar of an adjustable footless dash over that of any 
other form of iron for such purposes ? 


(Same objection as to question 17.) 


A. By using channel iron you could punch or drill your holes or 
make a slot to receive the bolt or bolts without detracting from the 
strength of the bar itself, as it would materially affect the strength 
of either 2 or ? oval iron by drilling or punching holes or making 
a slot to receive the bolt or bolts large enough to properly secure the 
dash to the body of the vehicle. 
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Q. 20. Did you work for Bagley & Rose during the entire time 
Rentfrow worked there ? 
A. I did. 
Q. 21. What official position, if any, do you at present hold in the 
county or city? 


(Same objection as to question 17.) 


A. Iam one of the councilmen of the city. 


89 Cross-examination by Epwarp-. W. Recror, representing 
Stem & Peck, counsel for defendants: 


X Q. 22. When did Bagley & Rose quit doing business ? 

A. I can’t remember the time, but my best memory is they did 
business together about three years—that would make it in 1856 
when they quit, according to my best memory 

X Q. 23. In answer to question 2 you say you began work for 
Bagley & Rose in 1853 and worked for them seven-years. In view 
of your answer to question 22 above, please explain your answer to 
question 2. 

A. I would explain that in this way: Bagley being the only 
active partner, and I working for him seven years, In answering 
as above I lost sight of the fact that he had several partners during 
that seven vears; that’s all; that’s the explanation I give. © 

X Q. 24. Then did Mr. Rose go out of the firm in 1856 anda 
new partner come in; and, if so, did Wm. Rentfrow work for the 
firm after that time, and when did he quit? 

A. According to ny best recollection, he did. I think he worked 
for the new firm a short time. 

X Q. 25. Do you know where Wm. Rentfrow worked before he 
began tor Bagley & Rose, and do you know where he worked after 
he left their employ ? 

A. He formerly worked in what was called the Shumway shop 
in La Porte, and after leaving Bagley & Rose went to Mishawaka, 
according to the best of my recollection. 

X Q. 26. How many blacksmiths worked in tlie shop of Bagley 
& Rose at the time you worked there, and did they all work there 
at the same time ? 

A. They averaged from 7 to 10 blacksmiths and helpers, and 
worked at the same time. 

X Q. 27. Did you see and know the construction of each piece of 
work that each of these blacksmiths did while you were there ? 

A. In a general way I did. 

X Q. 28. During the seven vears you worked there did you, with 
the exception of the six months you were absent In the winter of 
1857 and 1858, work at the shop each and every day the same was 
run; if not, how long at a time and how often were you absent ? 

A. I worked very steady; scarcely ever lost any time from sick- 
hess or any other causes. : 

X Q. 29. Were you ever absent one or two days at a time during 


‘ 


the entire seven years you worked there ‘ 
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A. I don’t think I was absent more than one day at a time dur- 
ing the period that Rentfrow worked there. 

X Q. 30. Were there never any dashes made at the shops of Bag- 
ley & Rose that you did not see? | 

A. I think not. 

X Q. 31. Were there never any dashes repaired there at any time 
that you did not see? 

A. There might have been. 

X Q. 32. If dashes might have been repaired and you not have 
seen them how do you know just how such dashes were repaired ? 

A. I could not have known, unless they departed from the general 
way of doing work at that time. 

X Q. 38. And if they had departed from the general way of doing 
work at that time you would have known it only from what others 
told you and not from personal observation, would you not? 

A. That’s the way I would have known it under such cireum- 

stances, unless it would have been something very different 
90 in principle; then we would have been ordered to adopt the 
principle in a general way. 

X Q. 34. Suppose the principle was not a good one, would you 
have been ordered to adopt it? 

A. No, perhaps not. It being good or bad, as the case might be, 
if there had been a departure from general principles of work at 
that day it would have created a general talk among the workmen 
employed in the shop. 

X Q. 35. Did Wm. Rentfrow, while in the employ of Bagley & 
Rose, ever make any dashes of any kind and sell them to a man 
that took them South ? 

A. Not to my knowledge. 

X Q. 36. Had he done so would you have known it, and did you 
know where each dash made in the shops of Bagley & Rose was 
sold and taken ? 

A. I think I would from the fact that in those days daskes were 
never made and sold, as now, separate by themselves. It would be 
almost an impossibility for a workman to make two dashes and ship 
to one party without my knowing of the circumstances. Well, of 
course, I didn’t know where each one that was sold was taken. 

X Q. 37. Have you ever made a dash with separate feet; if so, 
when ? 

A. Ihave. I made one for a two-wheeled cart last summer. 

X Q. 38. Is that the only one you ever made ? 

A. Yes. 

X Q. 39. Did that one have holes or a slot in each end of the 
lower bar for the purpose of bolting it onto the feet? 


(Objected to as incompetent and immaterial.) 


A. It had one hole in each end to receive the dash bolts. 

X Q. 40. Who were the trimmers at the shops of Bagley & Rose 
when you worked there, and where do they now live? 

A. Wm. Dougherty and Rufus Faucher. The last I knew of Wm. 
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Dougherty he was in Walfington, Ohio. Faucher I don’t know any- 
thing about at the present time. 

X Q. 41. Is not channeled iron an old and well-known form for 
gaining strength and lightness, and has it not been long used for 
other purposes than in the manufacture of dashes ? 

A. I do not ever remember of having seen so-called channel iron 
in any place, only on Peters dashes. 


Redirect examination: 


Q. 42. Do you or not consider the om of dashes with adjust- 
able feet or with laterally-adjustable feet or attachments “ different 
in principle and a departure from the general way of doing work,” 
as referred to in your answers and question 33? 

A. I do. 

@. 43. Would or would not the making of such a dash as de: 
scribed in the last question have created a general talk among the 
workmen employed in the shop, as referred to in your answer to 
cross-question 34? 

A. Yes, it would. 

Q. 44. Am I to understand from your answer to cross-question 36 
dashes are now made and sold separate by themselves from the 
vehicle; and, if so, to what extent, if you know? 


ae to as irrelevant and immaterial.) 


They are very extensively made and sold now in that shape. 

“ 45. What became of “ ‘faney dash ” exhibited at the fair? 

A. It was put upon a vehicle which was exhibited at the county 
fair the following year. 

Q. 46. Were Fisher Brothers or James Shaw in the carriage busi- 
ness here after vou came to La Porte? 

A. Not that I remember since I came here, which was in Octo- 
ber, 1853. 


Q] Recross-examination : 


Q. 47. Did any persons by the name of Fisher Brothers or James 
Shaw live at La Porte after you came here? 

A. Not as I remember. 

Q. 48. Did you ever hear of such parties ? 

A. IT remember the name of Fisher and Shaw as being connected 
together in this place in blacksmithing, but never knew anything 
definite about them, all my knowledge of them being from hearsay 
only. 


WM. C. PITNER. 


SO GEORGE M. PETERS Vs. JULIUS A. HANSON ET AL.. &¢. 


Cireuit Court of the United States for the District of Indiana. In 
Equity. 


GEORGE M. PETERS ) 
vs. 
Juuus A. Hanson and Cortianp C. Van Camp. } 


Examination of witnesses on behalf of the complainant, under 
the 67th rule in equity as amended, pursuant to the annexed 
notice. 

Present: J. W. Firestone, Esq., for the complainant, and —— 


——, for the respondents. 


By request of parties, it is ordered that the depositions be taken 
by question and answer. 


rr? " o. Es - . pf eee ge Be 
lestimony OF hirist Binder. 


CHRIST BINDER, a witness produced on behalf of the complainant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by J. W. Frrestons, Esq., of counsel for 
the complainant, as follows: 

Question 1. State your name, age, residence, and occupation. 

Answer. My name is Christ Binder; my age is 34 vears; I reside 
in the city of Chicago, county of Cook and State of Illinois; I am 
a carriage blacksmith by trade. 

Q. 2. Were you acquainted with Loomis & Avery, formerly of 
Chicago, Illinois; and, if so, where did they carry on business, what 
kind of business; are they still in business; and, if not, where are 
they ? 

A. I was acquainted with them; they carried on business on the 
corner of Harrison and Canal streets and the corner of Randolph 

and Ann streets; they were engaged in making and selling 
92 carriage wood and iron work; they are not in business as a 

firm; Mr. Loomis is at La Porte, Indiana: I do not know 
where Avery is. 

Q. 3. State whether or not you were ever in the employ of Loomis 
& Avery. And, if so, how long, when did you quit, and was you em- 
ployed continuously during that time, and in what capacity was you 
employed ? 

A. I was in the employ of Loomis & Avery. I commenced work 
for them in the spring of 1875 and continued in their employ until 
the fall of 1879. Some time prior to the time I quit work Mr. 
Avery withdrew from the firm and Loomis continued the business. 
I was foreman in the blacksmith shop. 

Q. 4. State whether or not Loomis & Avery manufactured dashes 
for vehicles. And, if so, did you not have the means of knowing 
the kind of dashes they manufactured and the kind of iron used for 
the frame-work of the dashes they made? 

A. They did manufacture dashes for vehicles. As foreman of the 
blacksmith shop I superintended the making of the frame-work of 


In 


er 
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the dashes made by them ; the bottom bar of the frame of the dash 
was made out of IX flat iron; the side and top rails were made of 
oval iron, and a hole or holes drilled in the bottom bar to receive a 
bolt for attaching the foot to the dash. 

Q. 5. Can you produce a dash frame such as was manufactured 
hy Loomis & Avery ? 

A. I ean; here is one. 


The witness here produces an iron frame which he hands the 
notary sikbaa this deposition. The complainant’s counsel offers in 
evidence the iron frame produced by the witness, and asks the notary 
to mark it Complainant’s Exhibit “ Binder Dash 

Q@. 6. In your experience as a carriage smith did you or not have 
occasion to use channel iron in making the frame-work of a vehicle 
dash ? 

A. I never did. 

(). 7. While you were in the employ of Loomis & Avery did they 
or not ever use channel iron in making the frame of a vehicle dash ? 

A. No, sir. 


> 


Q. 8. Would you or not have known of the fact had channel iron 
been used in making the frames of dashes at Loomis & Avery’s? 

A. Yes, sir; I would have known it. I was foreman and had 
charge of that department. 

Q. 9. When, if ever, did you first see a vehicle dash where the 
frame-work or part of it was made from channel iron ? 

A. The first one I ever saw was last summer at Abball & Co.’s 
shop in Chicago; the lower bar of the dash frame was made of chan- 
nel iron. 

(J. 10. When did you first see a dash with separate feet ? 

A. I saw the first one at Loomis & Avery’s when I worked there. 

Q. 11. State, if you know, whose make of dash this was. 

A. Peters’ make. 

Q. 12. State, if you know, when Loomis & Avery commenced 


manufacturing footless dashes, or dashes like or similar to Exhibit 


“ Binder Dash.” : 

A. About a year before I left them. 

(J. 13. State whether or not Loomis & Avery purchased dashes 
already manufactured; and, if so, state, if you know, from whom 
— purchased them. 

. They did purchase some. 

o 14. Do you know of anything further that would be of interest 

or benefit to either party to this suit ? 3 


A. I do not. 
CHRIST BINDER. 


93 Subseribed and sworn to before me this third day of May, 
A. D. 1884. 


SAMUEL D. KING 
Notary Public. 
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Testimony of Joseph H. Ballom. 


JosEPH H. BALiom, a witness produced on behalf of the complain- 
ant, being first duly sworn, deposeth and saith,in answer to inter- 
rogatories propounded to him by J. W. Firestone, Esq., of counsel 
for the complainant, as follows: 


Question 1. State your name, age, residence, and occupation. 

Answer. My name is Joseph H. Ballom; my age is forty-six 
years; I reside in the city of Chicago, county of Cook and State of 
Illinois, ] am a carriage trimmer by trade and cecupation. 

@. 2. Are you carrying on business for yourself; if so, where? 

A. I am carrying on business fer myself and have been for the 
last four vears at Chicago, Illinois. 

Q. 3. Were you acquainted with Loomis & Avery, formerly of Chi- 
cago, Illinois: and, if so, were you ever in their employ; and, if 
yea, in what capacity and how long? 

A. I was acquainted with Loomis & Avery and was in their em- 
ploy as foreman of the carriage-trimming department. I com- 
menced work for them in the summer of 1875 and continued with 
them until the fall of 1879. 
~Q. 4. Were you familiar with the kind of iron used in the dash 
frame of the dashes made at Loomis & Avery’s shop during the time 
you were employed there ? 

A. I was; it was common oval iron, with a flat lower bar, with 
one to three holes drilled in lower bar to receive the adjustable foot. 

Q. 5. State, if vou know, when Loomis & Avery commenced mak- 
ing the adjustable foot dash referred to in your last answer. 

A. I think in the fall of 1877. 

Q. 6. State, if you know, whose make of dash they used prior to that 
time. 

A. They used the “ Peters” dash prior to that time; that was the 
only dash on the market at that time, that I know of. 

(). 7. When,if ever, did you firstseea vehicledash where the frame- 
work or a partof it was made of channel iron? And state, if you 
know, whose make of dash it was. 

A. In the fall of 1878 or spring of 1879. It was the dash man- 
ufactured by the Peters Dash Co. 

Q. 8. State whether or not Loomis & Avery made dashes with the 
frame-work or part of itout of channel iron? And if such dash had 
been made there would you have known the fact? 

A. There were no channel dashes made by Loomis & Avery while 
I was there. I had every facility for knowing, as I covered all the 
dashes made or used by them. 

Q. 9. Please examine Exhibit “ Binder Dash” and state what it 


represents. 
A. It is a frame like the frames manufactured by Loomis & 
Avery. 


Q. 10. Do you know of anything else that is of interest or benefit 
to either party to this suit ? 
A. No: I do not know that I do. 
J. H. BALLOM. 


ball SS 
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Subscribed and sworn to before me this Srd day of May, A. D. 
1884. 
SAMUEL D. KING, 
Notary Public. 


94! Srare or ILLINoIs, Ns: 
County of Cook, Jj ° 


I, Samuel D. King, a notary. public within and for said county, 
selected to act as special examiner, under the 67th rule in equity 
as amended, in the cause stated in the caption, do hereby certify 
that the foregoing examination was had, pursuant to the annexed 
notice, at No. 2708 South State street, in Chicago, Cook county, Ilh- 
nois, on Saturday, the third day of May, A. D. 1884. ) 

I further certify that at the said time and place I was attended 
by Christ Binder and Joseph H. Ballom, witnesses produced en 
behalf of the complainant, they being of sound mind and lawful 
age, and the seid witnesses were, previously to the commencement 
of their depositions by me, Samuel D: King, cautioned and solemnly 
sworn to testify the truth, the whole truth, and nothing but the 
truth, and the depositions hereinbefore appearing were by me 
reduced to writing in the presence of and read over by me to said 
witnesses, and were thereupon subscribed by them in my presence. 

I further certify that I am not of counsel nor attorney nor rela- 
tive of either of the parties to this cause, nor In any manner Inter- 
ested in the result thereof. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office this 3d day of May, A. D. 1884. 

[SEAL. | SAMUEL D. KING, 
Notary Public for Cook County, Illinois. 


UNITED STATES OF AMERICA, | 
District of Indiana, 

I, Noble C. Butler, clerk of the circuit court of the United States 
within and for said district, do hereby certify that the above and 
foregoing is a full, true, and complete transcript of the record in the 
cause of George M. Peters against Julius A. Hanson eé al., as fully 
as the same remains upon the files and records now in my office. 

Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 16th day of September, A. D. 1885. 

[Seal Circuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 


SS - 


Endorsed on cover: Indiana C.C. U.S. No. 329. George M. 
Peters, appellant, vs. Julius A. Hanson and Cortland C. Van Camp, 
partners under the firm name of Hanson, Van Camp & Co. Filed 
October 3, 1885. 
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1 Stipulation. 


Supreme Court of the United States. October Term, 1887. In 
Equity. No. of Case in Circuit is 7367. 


V8. 


GEORGE M. PETERS 
| No. 329 
Jutius A. HAnsom e¢ al. 


On appeal from the U.S. circuit court, southern dist. of Indiana. 


It is hereby stipulated and agreed that the transcript of the testi- 
mony of Richard G. Wood, Frederick J. P. Brackett,-William Rent- 
frow, and Albert C. Post, hereto attached, is a correct copy from the 
files of the United States circuit court for the district of Indiana in 
the above cause; that the same was by accident omitted from the 
transcript filed in the Supreme Court by appellants, and that it is 
properly a part of the record in this cause, and shall be filed with 
the clerk of the Supreme Court and made a part of the record. 


Cincinnati, March 15, 1888. 
WM. HUBBELL FISHER, 
Att'y for Appellant. 
ARTHUR STEM, 
Alt’'y for Appellee. 


2 In the Cireuit Court of the United States for the District of 
Indiana. In Equity. 


VS. 


GEORGE M. PETERS 
) 3  +No. 7367 
Jutius A. Hanson and CourRTLAND C. VAN CAMP. 


Examination of witnesses on behalf of the defendants, under the 
67th rule in equity, as amended, before Howard C. Hollister, who 
is hereby agreed upon as special examiner under said rule, at Cin- 
cinnati, Ohio, this seventh day of February, 1884. 


Present: J. W. Firestone, Esq., for the complainant, and Arthur 
Stem, Esq., for the defendants. 

By request of parties it is ordered that these depositions be taken 
by question and answer. 


RicHARD G. Woop, a witness produced on behalf of the defend- 
ants, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by Arthur Stem, Esq., of counsel for 
the defendants, as follows: 


Question 1. State your name, age, residence, and occupation. 

Answer. Richard G. Wood ; 38 years of age; Cincinnati, Ohio. I 
am a machinist and manufacturer. 

Q. 2. How long have you been engaged as a machinist, and what 
opportunities have you had to become familiar with the manner of 
working iron and applying it to mechanics? 
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Ans. 2. For twenty-five years. I have had a great many oppor- 
tunities in many kinds of business during that time. 

Q. 3. State whether you are familiar with any uses to which chan- 
neled iron is applicable; if so, what uses, and the purpose and 
manner, and for how long you have known them. 

Ans. 3. Channeled iron, you might say, has been generally used 
in many different kinds of work and w ays ever since I have been in 
the business. I first used it about twenty years ago in putting up 

hand rails and stairs. 


5} Q. 4. How long was.it used for stairs and why? How did 
7 apply it? 
Ans. 4. We used it for a hand-rail on the top of the rods which 


came “na the steps, about three feet. We punched holes in the 
web of the iron—in the face of the iron—and riveted the vertical 
rods over, which left nice, smooth flanges to stiffen the rail and 
strengthen it, and was at the same time light and answered the pur- 
pose of a solid bar of iron with much less work. 

Q. 5. Can you name other uses to which channéled iron has been 
applied? 

Ans. 5. Yes. I fitted upa ka lot of iron for Wood Brothers & 
Co., of Bridgeport, Connecticut, in 1870, for their landaus, carriages 
which they are making, which they used—this channel iron—for 
dropping the tops and for holding the tops up in a position in dif- 
ferent ways. These irons were fitted up with poles, with slots in 
them for adjustable purposes. I bought the iron from a hardware 
store, as it was common stock or general stock. We had no trouble 
to obtain different sizes for the purpose. Since then I have seen it 
used in a great many different ways and for a great many different 
purposes; for instance, fire-proof buildings. The girders and 
beams, the laths and roofing are all made of channeled iron. The > 
bridges, railroad iron, gears ef vehicles, jail-work, vault-work, safes, 
fire and burglar proof safes, fences, agricultural implements—in fact, 
it is used for a great variety of work which I can’t call to mind just 
now. 

Q. 6. For how long has it been so used ? 

Ans. 6. Ever since I have been in the business. 

Q. 7. What was the shape of the channeled iron you used in 1870 

for the carriages made at Bridgeport ? 
4 Ans. 7. The web of the iron was about two and one-half 
inches on the face; flanges about a half inch deep. The web 
was about three-sixteenths of an inch deep. 

Q. 8. What part of the iron was perforated with slots for adjust- 
ment purposes ? 

Ans. 8. The web. 

Q. 9. Did you buy it already channeled ? 

Ans. 9. Yes, sir. 

Q. 10. State whether or not you are familiar with the use of chan- 
neled iron for the purpose—feet for any purpose. 

Ans. 10. Yes; the feet of desks, stoves, machinery of different 
kinds, vehicles. 

Q. 11. I now show you the cuts on pages 1198 & 1199 of Knight’s 
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Mechanical Dictionary and ask -you whether you find any of those 
forms to be new or how many of them,if any, were old and familiar 
in 1870. 

Ans. 11. I don’t see any new channeied iron forms in those euts. 

@. 12. Were or were not the forms of channeled iron shown there 
in common use as early as 1870? 

Ans. 12. Yes, sir; they were in general use at that time. 

Q. 15. Is channeled iron commonly used in carriage-work ; and, 
if so, for what purposes ? 

Objected — as leading and otherwise incompetent. 


Ans. 18. Well, channeled iron has been used for years; dash feet, 
dashes, tops, the bows on the tops, and for the tire on wheels. 

Q. 14. For how long a time have you known it to be used for 
these purposes ? 

Ans. 14. Twenty years. 
5 @. 15. What is the object in using channeled iron instead 
of solid bars? 

Ans. 15. Well, it’s for the purpose of securing stiffness, light- 
ness, and it is easy to work. It is easier to punch a hole through 
a light web than through a solid bar. It is economy to use it. 

Q. 16. Can you state any use to which channeled iron could be 
applied in mechanics where its use would be novel or would consti- 
tute an invention ? 


Objected to as incompetent. 


Ans. 16. I don’t know of any. 

@. 17. Has or has not channeled iron been used in mechanies 
wherever it was desirable to combine lightness and strength ? 

Ans. 17. Yes; we generally use it wherever we want to make 
that combination. 

Q. 18. For how long has its use in that way been common and 
familiar? 

Ans. 18. Ever since I have been in the business. 

Q. 19. State whether or not iron dealers keep in stock constantly 
various forms of channeled iron. : 


Objected to as incompetent. 


Ans. 19. We never had any trouble to obtain channeled iron from 


most any of the stores. 
Q. 20. How many various forms is it kept in in stock ? 


Same objection. 


Ans. 20. Well, I could not say asto that. A great many forms— 
for bridge purposes, house-building, jail-work, safe-work, vehicle- 
work; it is generally kept constantly on hand. Parties who gen- 
erally use large lots of it for building, bridge purposes, and other 
purposes make contracts for large lots of it and have it rolled to 

order, and get it cheaper that way. : 
6 Q. 21. State whether or not there is anything novel in me- 
chanics in the use of slots for the purpose of adjustment. 
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Ans. 21. No; there is nothing novel about adjustable slots, elon- 
— aap or holes bored extra. large for that purpose. 

Q. 22. State, if you know, how long and in what manner and 
for ca purposes adjustment has been accomplished by means of 
slots. 

Ans. 22. Well, any kind of mechanical work that has to be put 
together so as to ‘be adjusted or duplicated in case of breakage—as, 
for instance, railroad iron. The butt ends are held together by bolts 
passing through elongated slots, so that the expansion and contrac- 
tion of the rail will admit of self-adjustment ; in facet, slots were a 
well-known mechanical principle, which has been used from a 
mouse-trap to a locomotive, you might say. 

Q. 23. In the ordinary railroad iron is or is not the T-rail chan- 
neled ? 

Ans. 23. Yes, sir; T channeled. 

Q. 24. Are or are not the slots of which you speak as provided 
for adjustment made in the web of the rail? 

Ans. 24. They are, 

W. Zo. Name some of the familiar uses in mechanics of slots for 
the purposes of adjustment and describe the manner of their use. 

Ans. 25. They are so generally used in the construction of every- 
thing that is made of iron, or that iron is used in the construction 
of, that it would be almost impossible to pick out anything they 
were not used in for the purpose of adjustment. 

Q. 26. Well, can’t you name some of the familiar uses? 

Ans. 26. Bridge-work, jail-work, vehicles, dashes, tops 
7 Q. 27. Is it or is it not universally used on gauges for 
lathes, sewing-machines, grain drills, and all classes of ma- 
chinery where the feed mechanism is made adjustable ? 

Ans. 27. Yes, sir. 

Q. 28. How long has it been so used ? 

Ans. 28. Used, as I know of, for the last twenty-five years. 


Adjourned until two o’clock of the same day. 
J } 


Met pursuant to adjournment. 


Complainant, by his counsel, objects to the foregoing questions 
and answers and to the testimony of this witness, R. G. Wood, for 
the reason that the name of said Wood and the facts necessary by 
law to be stated concerning him have not been set forth in any of 
the defendants’ answers in this case, and without waiving said ob- 


jection proceeds to cross-examine. 


Counsel for defence replies that the testimony of this witness is 
not offered in anticipation of complainant’s patents directly, but to 
show the state of the art, and that said objection comes too late. 


Cross-examination by WintntiaAmM HupseEtt Fisner, of counsel 
for complainant : 


Q. 29. As I understand you, you have testified that you have seen 
slots in dashes; are you quite sure of this? 
Ans. 29. Yes, sir. 


-~ 
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Q. 30. Are you as sure that you have seen slots in dashes as that 
you have seen slots in any of the other things that you have testified 
that vou have seen slots in? 

Ans. 30. Well, yes. 

Q. 31. In reference to your answer four, state how the hand rail 

for stairs which you have there testified about was formed ? 
8 Ans. 31. It was a single channel on one side, two project- 
ing flanges, flat on the face, round corners, so as to prevent 
hurting the hand, commonly known as the single-channel iron. 

Q.352. Where was this hand rail made, in what building was it 
put up, and where and when? 

Ans. 32. It was made in the Pacific Iron Works, in Bridgeport, 
Connecticut, in 1868. It was made there and used there. The stairs 
were put up there. It was put up right away when it was made. 
It was put up in position right where it was made. 

@. 33. When you say it was used there, do you mean this hand 
rail formed a part of the railing on the stairs in the Pacific Iron 
Works aforesaid ? 

Ans. 33. I do. 

Q. 54. In reference to your answer five, 1n what way was the chan- 
neled iron used for dropping the tops and for holding the tops up 
in position in the landaus and carriages Wood Bros. & Co. were 
making ? 

Ans. 34. The pieces were hinged together afterwards. I had noth- 
ing to do with putting them on; merely furnished them by contract 
from samples they wanted them made by. They were used to sup- 
port the top and hold it in position when it was folded up. The 
object of the channeled iron was to hold the wood-work together to 
keep it from parting. That was single-channeled iron, too, very 
light. : 

Q. 35. What wood-work was it which that channeled iron was 
used to hold together? Describe how the channeled iron was fast- 
ened to the wood-work. 

Ans. 35. The channeled iron was fastened to the wood-work by 
the screw hole that was drilled in the web of the iron—the wood- 
work which was the body of the vehicle. 

Q. 36. On what part of the wood-work of the body of the 
9 vehicle was the channeled iron located, and was it on the 
outside or inside of the body ? 

Ans. 36. It was located right back of the seat part—part of 1t— 
and part of it right back of the driver's seat. It went, from the in- 
side to the outside of the body—one flange on the inside and one 
on the outside. 

@. 37. Did this channeled iron constitute the top edge of the side 
of the body, and was its channel on its under side, and did the top 
edge enter said channel ? 

Ans. 87. Yes; that is about the way of it, excepting one-half of 
the channeled piece which was hinged to the lower half, and the two 
pieces laid together when the top was down. 

Q. 38. What do you mean by the lower half? 


: 
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Ans. 38. The lower half of the channeled iron hinged to the upper 
half. 

@. 39. Was the lower half of this channeled iron attached to the 
body and did it lie upon the top edge of the side of the body, as 
before mentioned ? 

Ans. 39. Yes. 

Q. 40. Where was it and when was it you saw this channeled iron 
thus applied to landaus and carriages, and did you have anything 
more to do with this channeled bar iron than to furnish it to Wood 
Bros. & Co.? 

Ans. 40. All I ever furnished to any carriage iron was to Wood 
Brothers, and all of those kinds of irons I ever made for them was 
in 1870. I had nothing to do with it than to furnish it, and I saw 
it on vehicles afterwards. Some of it was too short and some too 
long. That was the way my attention was called to it. 

Q. 41. Where and for whom were you working when you 
10 saw this channel iron thus applied to landaus and carriages ? 
Ans. 41. Wood Brothers’ carriage works, at Bridgeport, 
Connecticut; worked right in the factory—in their machine shops. 

Q@. 42. Please describe how the upper half of this channeled iron, 
which was applied to landaus and carriages at Wood Brothers & 
Co.,.was attached to the top of the vehicle, and describe its shape 
or whether it was connected to the wood-work of the top, and in 
what manner; also describe the hinge connection between the upper 
and lower half of this channeled bar. 

Ans. 42. In a similar manner to the way the lower half was at- 
tached. It was the same shape as the lower one. It was connected 
with the wood-work of the top in the same way the lower half was 
connected with the body by screws. It was just an ordinary hinge 
connection. There was a projection of the flange about an inch 
over the web, and they were connected to the other piece by an or- 
dinary rivet. 

Q. 45. Was the vehicle top you have spoken of in your last answers 
a falling top ora leather top? Describe the kind of top it was. 

Ans. 43. That I could not be positive about; that I paid no at- 
tention to. [Iam not positive about that—whether it was wood or 
leather; I know it was a failing top—a top that let down. 

Q. 44. Tc what part of the wood-work of the said top was the 
upper half of this channeled bar attached ? 

Ans. 44. I think to the center and the forward part. 

Q. 45. To the center of what was the upper half of the channeled 
bar attached ? 

Ans. 45. To the center of the top, I suppose, or about the 

center. 
11 Q. 46. How long was the upper half of this channeled bar 
attached to said top ? 

Ans. 46. I don’t remember the length of it. 

Q. 47. To what kind of a vehicle was this hinged channeled bar 
attached ? 

Ans. 47. I think they called them landaus. I’m not sure—rock- 
aways, landaus, or something. 


~I 
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Q. 48. Mention the first instance you recollect of when channeled 
iron has been first used in the gears of vehicles, and when channeled 


iron has been used in dashes in dash-feet, in jail-work, vault-work, 


and give the times when such instances occurred. 

Ans. 48. I saw chariots running in Washington city which were 
made somewhere in New Hampshire in 1870. They were made 
under Murch’s patent, of that city. They were all channeled and 
“T’” iron—all the gears. They were made, I think, in Concord, 
New Hampshire; 1am not positive. It was in 1871 that I saw 
them. I think they were used in 1876 or 1877. It was in Chicago 
where 1] first — them, in Loomis & Avery’s factory, somewhere on 
Randolph street. They made bodies and carriage goods. They 
had some dashes there of iron. ‘They claimed their superintendent 
had got the dash up. I wasn’t much interested at the time and 
made no special note. I did not know who made them. ‘This was 
the first time I had seen channeled iron in dashes. I don’t just 
remember the vear when I first saw channeled iroa used in dash- 
feet. It was only a few years ago, Hall’s Safe & Lock Company, in 
1872, I saw them putting jJail-work together and using some chan- 
neled iron; also at Hall’s Safe & Lock Company; the vault-work 
was done in 1872. 

@. 49. Who was the superintendent for Loomis & Avery referred 

to in your last answer? 
12 Ans. 49. I don’t remember his name. 

@. 50. Deseribe the kind of dashes made with channeled 
bar which you saw at Loomis & Avery’s factory and how they were 
made. | 

Ans. 50. They were phaetons or carriages—I am not positive now— 
and had a channel on both sides, as you could tell by feeling the 
dash on the outside of the leather, and they had some sample pieces 
of iron. ‘The pieces of iron were single channel, and they were 
talking about making dashes with channel iron. [am not positive 
that this was the first time that I was at their factory or the second 
time that I saw these pieces. It was 1878 that L was there the 
second time. 

Q. 51. Are you positive ) you saw these dashes at Loomis & Avery’s 
as early as ’76 or “77? 

Ans. 51. No; Iam not positive about that. They had a great 
many different kinds of dashes. 

Q. 52. What time in 1878 were you at Loomis & Avery’s factory 
the second time ? 

Ans. 52. It was either September or October, 1878. It may have 
been as late as November. It was in the fall the last time I was 
there. 

Q. 53. Did you see these dashes and sample pieces at the same 
time or at different times when you were at Loomis & Avery’s? 

Ans. 53. I think they had the dashes and samples both at the 
same time. I saw them at the same time. 

@. 54. What kind of feet were attached to these dashes : at Loomis 
& Avery’s and how were they connected ? 

Aus. 54. They nad some with round holes in, and then they had 
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some experimental dashes that clipped onto the bar in dif- 
13 ferent ways. ‘That is about all I remember about the feet. 
@. 55. Were all the dashes referred to in your last answer 
made with channeled iron ? 

Ans. 55. No, sir. 

@. 56. What kind of feet were attached to these dashes made with 
channeled iron at Loomis & Avery’s, and how were the feet con- 
nected to said dashes? 

Ans. 56. That I don’t know; whether they were holes, slots, as 
the dashes were covered and the feet not attached. 

Q. 57. Are you positive that you saw these dashes made with 
channeled bar iron at Loomis & Avery’s as early as November, 
1878? 

Ans. 57. I don’t know whether they were made there or not, but 
I saw them the last time I wasthere. The reasom I remember about 
the iron — that while | was there I contracted to furnish them a 
machine for sewing the dashes, and objected to the channeled iron 
being used in the dashes on account of the machine not feeding 
good, as the machine was built with flat feed, and they made up a 
lot of dashes out of ovai iron with solid feet on to test the machine, 
and accepted it and paid me for it before I left. I was there three 
weeks. What they used after that I can’t say. 

Q. 58. Who is this Murch who has a patent on channeled iron in 
connection with the vehicle gearing ? 

Ans. 58. I don’t know that he had any patent on the iron. It 
was a patent on the gear and spring. I think his name is C. M. 
Murch, piano dealer, down on Sixth street, Cincinnati. 

(. 59. Mention the first instance when you saw a slot in the lower 

bar of a vehicle dash for the reception of the attaching bolt. 
14 Ans. 59. I:-don’t just remember what year that was, not 

having any interest in it. I never made any note of it in 
my mind and I didn’t remember just when I saw the first one, 
either. There were a good many came out at the same time. 

Q. 60. Mention the first instance when you saw a slot in the Jower 
bar of a vehicle dash where the lower bar was a channel iron, the 
slot being made through the web and for the reception of the attach- 
ing bolt? 

Ans. 60. I think it was at Emmons & Fisher's, in ’78, or Limond’s, 
where they hada broken dash. They attributed it to the light iron 
and showed it to me and said they couldn’t use them. 

Q. 61. Was the time mentioned in your last answer the same in 
which you first saw slots in dashes? 

Ans. 61. Oh, no; the first slots | saw in dashes where they made 
their dash frames out of oval iron, with a slot formed at the bottom, 
about six inches at each end, by two double bars of oval iron, then 
a single bar of oval iron running on a cross connecting the two 
slotted ends together; these were the first slots I saw in dashes. 

Q. 62. When did you first see slots in dashes as mentioned in your 
last answer, and where? 

Ans. 62. Here, in Cincinnati; I think ‘75 or 76, probably ; I 
ain’t positive about the year. It was shown to me by Jasper Brown, 
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superintendent at Cook’s. He had some dash frames made up that 
way and wanted to get a machine made to sew the coverings on. 

(. 63. Then the first slots you saw in dashes was in ’75 or 776, 
probably, at Louis Cook’s factory, in Cincinnati, Ohio. Is that cor- 
rect ? 

Ans. 63. The first that I remember now of having my atten- 

tion called to slots put in that way, I think they had some 
15 tin dashes there with slots in that were shown to me—the 
4 first I ever saw of the tin dashes. 

Q. 64. Question 65 repeated. 

Ans. 64. That is the first slot of that kind, you might : say. They 
showed me the dash frame with the slot in it, and explained to me 
what it was for, and asked me if there would be any trouble to make 
a machine to sew around it. My interest was in the machine. 

Q. 65. Please explain what you mean by the expression “ the first 
slot of that kind,” in your last answer. 

Ans. 65. The slot formed by two oval bars, making a three-pan- 
eled dash. 

@. 66. Mention the first instance where you saw a slot in a single 
bar of a dash; state where and when and the circumstances under 
which you saw it. 

Ans. 66. I think it was’78; I ain’t positive of that; it might have 
been later; I don’t remember when. 

(. 67. Was not the dash mentioned in your last answer probably 
one of George M. Peters’ dashes or Peters Dash Company’s dashes? 

Ans. 67. I don’t think it was. They represented to me they had 
forged it out themselves, and would forge them all that way if I 
could build them a machine to sew the covers on. 

QQ. 68. Whom do you mean by “they” in the last answer? 

Ans. 68. The Louis Cook Company. 

(). 69. What is the technical name of an iron which, viewed in 
cross-section, consists of a central web terminating in or connected 
to a cross-piece at right angles to the web, the cross-piece at one end 
of the web forms flanges, one of which projects beyond one side of 

the web, and the other flange projects beyond the other side 
16 of the web; so also the cross-piece at the other end of the web 

forms flanges, one of which projects beyond one side of the 
web and the other flange projects beyond the other side of the 
web ? 

Witness here refers to Knight’s Mechanical Dictionary. 


Ans. 69. If I understand your description, mechanically speaking, 
you would eall it “'T” iron. 

Q. 70. Examine Exhibit “ Dash B,” already filed in this case, also 
Exhibit “ Dash C,” already filed in this ease, and, in each exhibit, 
examine the channeled bar forming the lower bar of the dash frame, 
and state whether you see any patentable novelty or patentable in- 
vention in the construction or application of the lower bar in either 
of these dashes, Exhibit “B” and “C.” Please exclude from con- 
sideration the form of the hole in the channel bar for the admission 
of the attaching bolt. | ' 

—329 
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Objected to as irrelevant and incompetent. 

Ans. 70. I don’t see anything peculiar about the iron, only that it 
is rolled down light. JI don’t see what is patentable about either 
one of them, as far as novelty is concerned. For the purpose that 
this iron is used for may be novel. It is done to economize. 
Keonomy is not patentable. 

Q. 71. Have you not been emploved to some extent by the Active 
Manufacturing Company of this city, Cineinnati, Ohio, and do you 
not know that they are parties to this suit? 

Ans. 71. Of course, I know they are parties to this suit. I was 
employed by the Singer Company this fall to sell them, the Active 
Manufacturing Company, an improved dash machine; also how- 
covering machine. I sold the bow-covering machine, but did not 
sell the dash machine, but had to take it back to the Singer Com- 

pany. Those are the last trade transactions we have had. 
17 I have been employed to some extent by the Active Manu- 
facturing Company. They paid me for putting the machines 
in. 
RICHARD G. WOOD. 


Also FREDERICK J. P. BRACKETT?, being first duly sworn, deposeth 
and says, being a witness introduced to testify on behalf of the de- 
fendants, in reply to interrogatories propounded by Arthur Stem, 
Esq., of counsel for defendants: 

Q. 1. What is vour name, age, residence, and occupation ? 

Ans. 1. Frederick J. P. Brackett; 36 years of age; Covington, 
Kentucky ; [am superintendent of the Lomas Forge and Bridge 
Works, Cincinnati. 

Q. 2. How have you been engaged for the last fifteen vears? 

Ans. 2. I have been engaged as draughtsman and mechanical en- 
gineer and superintendent in different bridge companies in the 
United States. 

Q. 3. State whether your experience has enabled you to become 
familiar with the various uses, forms, and manner of manipulating 
and using iron. 

Ans. 3. It has. 

Q. 4. State whether or not channeled iron is a common form for 
mechanical uses; and, if so, some of the uses to which it is put. 

Ans. 4. It has been commonly used in all frame structures where 
a stiffness and lightness is desired. I have known of its use since 
1862, when I first took an active part in manufacturing. We use 
itin bridges, roof trusses, machine frames, floor beams, joists, tram- 
ways—in fact, hardly aframestructure but whatit is used moreor less. 

These other classes of manufactories use it in numerous places, 
18 such as fence pickets, bottom rail of fences, in stove manufact- 

uring, furniture nanufacturing, sewing manufacturing, and 
in fact I hardly think there any class of iron structures where light- 
ness is required but that it could be used to advantage. 

Q. 5. How long have you known of these uses you have referred to? 

Ans. 5. Fifteen years or more. 


' GEORGE M. PETERS Vs. #ULIUS A. HANSON ET AL. ll 


Q. 6. Should it be desirable “to combine lhghtness and strength 
in the construction of vehicles or any parts of them, would it re- 
quire any invention or would it be novel to apply channeled iron 
for that purpose? 

Ans. 6. No, sir; I think not, as channeled iron is in almost 
common use as bar iron, and hardly any framed work is made where 
. stiffness and lightness is required but that it is used, because it is the ~ 
stiffest form in which iron can be used in earrying a load between 
two points, either suspended or in the form of a —, and wherever a 
compressible.strain occurs or cross-strain or any other strain thana 
. purely tension strain, it 1s the chiefest iron to use, and itis In com- 
mon use under such circumstances. 

Q.7. What other advantages or advantage, if any, is obtained by 
the use of channeled iron which is also old and familiar? 

Ans. 7. Wherever two members running either at an angle or in 
the same direction its great convenience is in the easy manner and 
streneth with — such attachments and connections can be made, on 
account of the thinness of its web, it being readily drilled or ) 
punched, requiring a great deal less labor and expense than flat bar : 

iron, and on this account It is in general use throughout the 
19 United States for the last fifteen to twenty vears, that I know 
| of. 

Q. 8. Can you give any instances in which channeled iron has 
been used as supports—th: at is, legs or feet, prior to 1875? 


g Witness here asks whether counsel means channeled on one side 
or both. 
Question. Either ? 
Ans. 8. Sewing-machine legs, stove legs, school-desk legs, steam- 
heater legs; that’s all I think of just now. 
Q. 9. Do you know of any use of iron for feet or supports where 
these supports are not made channeled, as a rule? 
Ans. 9. No. sir; I do hot, and asa question of economy of ma- 
terial, it should be done in every instance where practicable. 
Q. 10. I now show vou the cuts on pages 1198 & 1199 of Knignt’s 
Mechanical Dictionary, and ask you how long vou have known the 
various forms of channeled iron there shown to be used? 
| Ans. 10. I have used them since 1870, and [am sure of their 
7 R being used much longer. 
: @. 11. Where it is desirable or necessary in mechanics to provide 
7 for adjustment of parts attached to one another, what is the most : 
- common form or manner of securing adjustability ? ) 


Ans. 11. Where two pieces are bolted together the general form is 
by an oval orslotted holes. We have always used such a conneetion 
wherever it is possible, in frame structures or sliding parts, where 
difference in length or position is required. 
(. 12. Can you name a few of the applications of this slot for the ; 
purpose of adjustment, in your own business and outside of it? | 
Ans. 12. We use it in all bearing plates where bridges are | 
anchored to the masonry and where rollers are placed under one 
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end to allow for contraction and expansion. It is also used 
20 for roof-truss bearing plates to allow the roof to change its 

position on the wall, and for the fastening of columns to 
continuous girders, where the change of temperature changes the 
position of the girdersor the columns. It is also in common use in 
such work as slide gauges where the adjustment of the gauge is 
required. It is used on an iron planer where the difference of the 
length of the parts is required at different times. It is also used on 
the ordinary carpenter’s plane to adjust the position of the knives. 
It is used on a rotary wood planer for the same purpose, and, in fact, 
there is hardly an adjustable part of a machine where two pleces 
come in close contact but that it is the most common mode of ad- 
justment, and I consider — as one of the commonest principles of 
mechanics, and one that has been used, that I know of, for fifteen 
years, and was an old principle at that time. 

Q. 18. Would any ordinarily skilled mechanic who had occasion 
to provide for the adjustment to different positions of the parts of 
any machine or device be able to apply this principle without sug- 
gestion or invention ? 


Objected to as leading and incompetent. 


Ans. 18. He could, for the reason that this would be the first 
manner in which he would try to make the connection, when, if it 
did not work, he would look for some other manner to make con- 
nection, for the reason that this is one of the simplest and easiest 
methods for connecting and allowing adjustment where both parts, 
when two pieces are used, are made of iron. 

Complainant, by his counsel, objects to the foregoing questions 

and answers, and to the testimony of this witness, Frederick 
21 J. G. Brackett, for the reason that the name of said Banett 
and the facts uecessary bv law to be stated coneerning him 
have not been set forth in any of the defendants’ answers in this 
case; and, without waiving said objection, proceeds to cross-examine. 


To which counsel for complainant offers the same reply as in case 
of the last witness. 


Cross-examination by WiLL1AM HusBBet. FIsHer, of counsel 
for complainant : 


Q. 14. Do you know anything about building of road vehicles ? 

Ans. 14. Never had any experience in the manufacture of road 
vehicles complete, but have manufactured more or less details or 
parts. 

Q. 15. Did you ever see any channel iron used in aroad vehicle? 

Ans..15. Yes, sir. 

Q. 16. Where and when have you seen channeled iron used in a 
road vehicle, and in what part of same? 

Ans. 16. I have seen it in the dashes of buggies and in the nuts 
on the axles in different buggies that I have used at different times. 
The exact time and place I would be unable to state, as I kept no 
memorandums whatever. 
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Q. 17. Did you ever see a channeled bar in a dash prior to 1876? 
Ans. 17. I could not answer this question positively as to date for 
the same reason that I gave above, as I only remember incidentally 
as noticing the use of that iron in those places at the time, and be- 
cause I do not make the designing of that class of framed iron-work 
a specialty, and therefore do not keep posted in its construc- 
tions. 
22 Q. 18. When and where did you ever see a channeled nut 
on the axle of a road vehicle? 

Ans. 18. You will find that there are patents issued on nuts of 
this character, and that although they may not have been in gen- 
eral use they were used, but the same answer for time and place as 
given to questions above would be my answer to this. 

@. 19. Did you ever see a channeled nut in actual use on an axle? 

Ans. 19. When I gave the channeled nut as part of my answer 
as the uses to which I had seen channeled iron used I remembered 
as distinctly having had this nut brought up to meand had explained 
its advantages and disadvantages, as we manufacture work of this 
description. 

Q. 20. State the time when and place where this channeled nut 
was shown to you,and its advantages explained; also state who 
showed it to you, and name the patents covering said channeled 
nut. 

Ans. 20. It was while on the road traveling in the interests of our 
business and by a stranger. The patents covering this nut, to find 
the same you will have to search the records, as I kept no memo- 
randums and did not intend orexpect the matter would be brought 
up again. 

Q. 21. Don’t you recollect the time when this channeled nut was 
shown to you? 

Ans. 21. No, sir; because we manufacture a great many odds and 
ends of this kind, and there seldom a week passes but that we have 
more or less applications to look into the practicability of different 
kinds of manufactured work. 

(). 22. Was this the only channeled nut to be used on a vehicle 
axle that you ever saw? 

Ans. 22. Yes; that ever had my attention called directly to. 

23 Q@. 23. Describe the construction of this channeled nut for 

a vehicle axle which was shown to you, as vou have men- 
tioned. 

Ans. 23. There was a regular recess or channel cut in the face of 
the nut. 

Q. 24. Did the recess extend on both sides of the bolt hole? 

Ans. 24. Yes, sir. 

@. 25. Was the recess bounded at the ends so that the recess 
formed a cavity ? 

Ans. 25. The channel was cut entirely around the hole. 

Q. 26. Was the recess or channel entirely independent of the cen- 
tral screw-threaded hole of the nut? 

Ans. 26. Yes, sir. 

Q. 27. Then, as I understand you, this annular recess in the face 
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of the bolt did not communicate with the central screw-threaded 
hole of the nut? 

Ans. 27. As near as I can remember, it did not, but as I am only 
answering these questions from memory, would not be positive. 

Q. 28. Did you ever see a slot in a vehicle dash for receiving the 
bolt connecting the foot to the dash before 1876? 

Ans. 28. On account of this branch of business being out my 
line, I could not mention any positive time, as I never paid any 
particular attention to the construction of vehicles. 

Q. 29. Are you not aware that it is invention to combine two or 
more well-known elements to produce new results over the old way 
of manufacturing ? 


Question objected to as immaterial and calling for a legal opinion. 


Ans. 29. I am unable to judge in such matters. 
Q. 30. Are you aware that channeled iron is the strongest 
24 form in which metal can be put, as you have heretofore 
stated in your deposition ? 

Ans. 30. I am. 

Q. 31. How does channeled iron, whether channeled on one side 
or both, compare in strength with tubular iron or iron tubing of the 
same weight of metal? 


Objected to as irrelevant and immaterial. 


Ans. 31. That depends entirely upon the uses to which it is put 
and upon the requirements, the connections, and the positions in 
which the material is used. Under some circumstances each one Is 
better than the other and the question of economy always comes 
into the construction. 

Q. 32. Please answer my last question. When both the tubular 
iron and the channeled iron are subject to the conditions mentioned 
in your answer six of direct examination ? 

Ans. 32. Channeled iron has proved itself to be the best, for the 
reason that when iron was first used for requirements given in my 
answer six tubular forms were used exclusively, but to-day tubular 
forms are seldom used—only once in a great while—while chan- 
neled iron is used in large quantities to-day, and, as I said, hardly 
a structure in which iron is framed but that channeled iron, either 
channeled on one side or both, is used. 

Q. 338. Do you wish us to understand that channeled iron is used 
more than tubular iron because channeled iron is stronger than 
tubular iron, weight for weight ? 


This and previous questions objected to as irrelevant and imma- 
terial and not proper on cross-examination. | 


Ans. 33. It is, for the reason that it can be placed in such posi- 
tion as to bring the heaviest weight of material the 
25 furtherest off from the neutral axle, making the form of the 


piece in a stronger shape. 
F. J. P. BRACKETT. 
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STATE OF OHIO, pee 
Hamilton County, § ~ 


I, Howard C. Hollister, a notary public in and for Hamilton 
county and State of Ohio, hereby certify that on the days named in 
the deposition hereto annexed I was attended at the places named 
in said deposition by counsel therein named and Richard G. Wood 
and KF. G. P. Brackett, the witnesses aforesaid; that said witnesses 
were duly sworn and examined, and that the deposition was reduced 
to writing by me and by me read to the witnesses and were by them 
subscribed in my presence. I further certify that [am not of coun- 
sel or relative to any of the said parties to said cause and have no 
interest whatever in the matters at issue. I also certify that my fee 
for taking said deposition is $16, and that the same has been paid 
me by said defendant. 

Dated at Cincinnati, Ohio, February Ist, 1884. 

[ SEAL. | HOWARD C. HOLLISTER, 
Notary Public, Hamilton County, Ohio. 


26 Circuit Court of the United States for the District of Indiana. 
In Equity. 


GEORGE M. PETERS 
US. 7367. 


Junius A. HANSON and CouRTLAND C. VAN CAMP. 


The complainant will take notice that the defendants will exam- 
ine witnesses in the above-named cause under the 67th rule in equity, 
as amended, before , Esq., a notary public and special ex- 
aminer, at the office of Baker & Mitchell, in Goshen, Elkhart county, 
Indiana, on Wednesday, the 30th day of January, 1884, beginning 
said examination at 10 o’clock a. m. of said day and continuing from 
day to day until completed. 


STEM & PECK, 
Solicitors for Def’ts. 

Received copy. 
January 25th, 1884. | 

WM. HUBBELL FISHER, 
Of Solicitors for Compl’t. 


27 Cireuit Court of the United States for the District of Indiana. 
In Equity. 
GEORGE M. PETERS 
vs. 7367. 
Jutius A. Hanson and CourTLAND C. VAN CAMP. 
Examination of witnesses on behalf of the defendants, under the 67th 
rule in/equity, as amended, before Harry A. Ritter, who is hereby 
agreed upon as special examiner under said rule, at Goshen, this 
oUth day of January, 1884. 


Present: William Hubbell Fisher, of counsel for the complainant, 
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and Edward W. Rector, representing Stem and Peck, counsel for the 
defendants. 

By request of parties it is ordered that these depositions be taken 
hy question and answer. 


WILLIAM RENTFROW, a witness produced on behalf of the defend- 
ants, being first duly sworn, deposeth and saith, in answer to inter- 
ogatories propounded to him by Edward W. Rector, Esq., represent- 
ing Stem and Peck, of counsel for the defendants, as follows: 


Question 1. State your name, age, residence, and occupation. 

Answer. William Rentfrow; age, 56; residence, Goshen; black- 
smith by trade. 

Ques. 2. How long have you been engaged in tne business of 
blacksmithing ? 

Ans. Over 40 years. 

Ques. 3. State whether in connection with your business of black- 

smithing you have made vehicle dashers. 
28 Ans. Y es, sir. 
Ques. 4. How much experience have you had 1 in the manu- 

facture and work on vehicle dashers? 

Ans. A great deal of it. 

Ques. 5. Where were you living during the years 1849, ’50, ’51, 
02, and ’d8, and what was your occupation at that time? 

Ans. La Porte, Indiana; blacksmithing by trade. 

Ques. 6. State whether or not during those years you made or 
repaired vehicle dashers in connection with your blacksmithing ? 

Ans. Yes, sir. 

Ques. 7. State whether or not during those vears you made any 
dashers having laterally adjustabie feet or attachments for the pur- 
pose of connecting them to vehicles of different width ? 


(Objected to as leading by counsel for complainant.) 


Ans. Yes, sir; I did. 

Ques. 8. Please describe those dashers and attachments or feet 
and the manner of their connection to the vehicle. 

Ans. Well, I make my dash, the bottom rail, long square place on 
it for to receive one, two, or three holes, as it may be, and a foot turned 
up with a square corner with a hole drilled through it, one or two, 
as it may be, and bolt it onto the dash. 

Ques. 9. Please state how you connected such dashes to vehicles 
of different widths. 

Ans. By turning up the foot to the right and one to the left, so as 
I could use them on either side of the dash. 

Ques. 10. Please state what were the shape of these feet 
29 which enabled them to be turned up, as you say, to the right 
or left? 

Ans. L-shaped and turned up either to the right or left, then ? 

Ques. 11. State whether or not these feet had more than one hole 
in them for connection to dashers of different widths. 

Ans. Yes, sir. 
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Ques. 12. Did or did not you make’ any dashers having several 
holes in the bottom rail for the purpose of connecting them to vehi- 
cles of different widths? 

(Objected to as leading.) 


Aus. I have made them; yes, sir. 

Ques. 13. Please examine the drawing annexed to copy of com- 
plainant’s patent, No. 213,529, of March 2oth, 1879, now shown you, 
and state wherein the construction therein shown compares with or 
differs from that of the dashers made by you at La Porte, Indiana, 
between the years 1849 and 1853, and also what difference there 
was In the manner of attaching the dushers to the vehicle. 


(Last clause of question objected to as leading.) 
(The part of the question objected to is withdrawn by counsel for 
defendants.) 


Ans. I made mine with the corners the same as this, with the ex- 
ception in this (referring to drawing) of the long slot I had one, 
two, or three holes in to suit the width. The foot on this dash (re- 
ferring to drawing) is just the same, and also turning an L shape to 
the foot, the same with holes in to attach on the dash. 

o0 (Last part of answer is objected to as immaterial and irre- 
sponsive.) 

Ques. 14. Please state how the holes in the dash served to connect 
the dash to vehicles of different widths. 

Ans. I don’t understand the question exactly, as you ask it. 

Ques. 15. You say, in your answer to question 12th, “I made 
mine with the corners the same as this, with the exveption in this 
(referring to the drawing) of the long slot I had one, two, or three 
holes in to suit the width;” how did the one, two, or three holes 
referred to serve to connect the dash to vehicles of different widths ? 

Ans. If the body was wider than the dash I would set my foot 
with the ends turned inward; if the body was narrower than the 
dash [ would set my feet with the ends turned outward and bolt it 
just as it would come there, 

Ques. 16. “ By bolting just as it would come there” what do you 
mean ? 

Ans. Wherever my holes are drilled in the feet and holes drilled 
in the dash will correspond to bolt it on. 

Ques. 17. State whether or not, in repairing broken dashers, you 
ever used separable feet or attacuments bolted to the vehicle body 
and also to the dash. 

Ans. Yes, sir; I have. 

Ques. 18. Please describe, as briefly as you can, how you repaired 
a broken dash by those means, or a dash that had been broken off 
the vehicle. 

Ans. Simply by drilling a hole through the bottom of the dash, 
turning up a new foot, square or any “angle, and drilling a hole 

through and bolting it fast to the dash. 
ol Ques. 19. How do you fix the date when you made the 
dashers refer red to in this deposition at La Porte, Indiana? 
d—o29 


SA SE 
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Ans. Within the years between 1850 and ’55 or ’6, as near as I 
can recollect. 

(Counsel for defendants says witness evidently misunderstands the 
question and restates it in different form.) 


~Ssy 


—. Howdo you know tiiat it was between the vears 1849 and 1853 
that you made the dashers referred to in this deposition at La Porte 
and what circumstances, W any, fix the date in your memory? 
| Ans. Because I first went to La Porte about the last of “49” and 
g worked there during these years, as near as I can recollect. 
| Ques. 20. What circumstances or events, if any, aid you in defi- 
nitely stating that 18549 was the year in which you moved to La 
Porte ? | 

Ans. Well, sir, it was the year that the California gold fever was 
raging so. 
| Ques. 21. Where were you living in the years 1867 and 1868? 

Ans. I think at Mishawaka, Indiana, as near as I ean recollect. 

Ques. 22. Did you make any carriage dashers while living in 
Mishawaka? 

Ans. Yes, sir. 

Ques. 25. State whether or not the dashers made by you there 
were like the dashers you have referred to as being made by you at 
| La Porte. 
| Ans. Yes, sir; on the same principle. 

; Ques. 24. Please state whether the dashers made at Misha- 

/ o2 waka were connected to the vehicle in the same or in a dif- 

ferent way from the ones made by you at La Porte. 

Ans. Just about the same—the same principle. 

Ques. 25. Can you give the names of any party or parties for whom 
you made dashers having a number of holes in the lower rail for 
the purpose of connecting them to vehicles of different widths while 
you were at Mishawaka in 1867 & ’8; and, if so, who were they? 

Ans. I think, as near as I can tell, Doctor Grimes was one and a 

: Mr. Shank for another. 

Ques. 26. Can you give any circumstances connected with the 
dashers mace for Mr. Shank at that time which causes you to re- 
member them particularly ? 

Ans. I couldn’t exactly; no, sir. 

Ques. 27. How were the dashers made for Mr. Shank adapted to 
be connected to the vehicle and did you put them on the vehicle 
for him? 

Ans. I made them by holes being drilled into the bottom rail to 
receive the foot. I didn’t put them on myself; the trimmer or 
painter that set up put them on. 

Ques. 28. Was more than one hole made at each side of the bot- 
tom rail of those dashers for the purpose of receiving the bolt for 
connecting it to the foot? 


(Obdjected to as leading.) 


Ans. Yes, sir; there was three. 
Ques. 29. Why did you make three holes ? 
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Ans. In order to fit any width of body. 
33 Cross-examined by Mr. Fisner, counsel for plaintiff: 
Further taking of testimony adjourned to 12.45 p. m. 


Ques. 30. As I understand you, all the dashes vou have testified 
about were arranged for lateral adjustment, and all the dash-feet 
you have testified about contained provisions for lateral: adjust- 
ment; am I correct ? 

Ans. Those that I spoke of were made that way. 

Ques. 31. When you say “those that I spoke of,” in your last 
answer, do you mean all those you have testified about to-day? 

Ans. I mean that I made just such as I testified to. 

(Question repeated.) 

Ques. 32. When you say “those that I spoke of,’ in your last 
answer, de you mean all those you have testified about to-day? 

Ans. I mean those that I spoke of at the time. 

Ques. 55. Are there any dashes or dash-feet mentioned in your 
present deposition which did not have or contain a provision for 
lateral adjustment? If there are, name them. 

Ans. I made them for that purpose, for attaching to a dash. 


(Question repeated.) 


Ques. 34. Question 55 repeated. 

Ans. I don’t understand the question perfectly yet. 

Ques. 35. What part of the question is it that yon don’t under- 
stand ? 

Question 32 reread to witness, whereupon he answers as follows: 


3 Ans. Yes, sir; there were dashes made with solid feet. 
Ques. 36. Which of the dashes mentioned by you in this 
deposition were made with solid feet ? 

Ans. None. I didn’t mention no such thing as that. 

Ques. 37. Do you mean that vou didn’t mention any such thing 
in your deposition—direct examination—or that you didn’t men- 
tion any such thing in your answer preceding the last one that you 
gave? 

Ans. I didn’t mention anything of attaching a separate foot to a 
solid dash only by the way of repairing dashes that were broken 
with solid feet. 

Ques. 38. Then, as I understand you now, you wish to be under- 
stood that wherever you attached a separate foot to a dash it was in 
the case of a repair job, where the dash-foot was in the first place 
welded to or in one piece with the dash frame and had been broken 


off through accident. -Do you so wish to be understood ” 


Ans. I wish to be understood that I made them to repair where 
they were broken off, or to attach to one I made expressly for it. 


Counsel for defendant- thinks the witness does not understand 
question, and asks that it be more fully explained, wherefore coun- 
sel for plaintiff asks the following: 


“ 
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Ques. 39. Did you understand my cross-question 38 ? 

Question 38 then was reread to witness, whereupon he answered - 

Ans. I understand him: he wants to know how I attached those 
feet to those—— 

Ques. 40. The question 35S has reference to the kind of jobs 
oO where the dash frames or feet contain provision for lateral 
adjustment. With this explanation, please answer question 38. 

Ans. I have made them for different kinds of jobs, not just recol- 
lecting for what kind of jobs. 

Ques. 42. Can’t you state any of these kinds of jobs? 

Ans. Buggies of different kinds. 

Ques. 42. Buggies of what kinds? 

Ans. Well, I have made them for drop-front buggies, piano boxes 
also, and buckboards. 

Ques. 48. When and where did you make them for drop-front 
buggies? 

Ans. Not just recollecting, I couldn’t just say where. 

Ques. 44. When and where did you make them for piano-box 
buggies? 2 

Ans. That I couldn’t just say where. 

Ques. 45. If you can’t recollect where tell me when you made them 
for piano-box buggies. 

Ans. Couldn’t just say that either. : 

Ques. 46. When and where did you make them for buckboards? 

Ans. I made some for buckboards in Mishawaka, near as I can 
recollect, between ’75 and ’78; along there. 

Ques. 47. State as nearly as you can the year in which you first 
made any dash for a vehicle whose feet were independent of the 
dash, and which dash was attached by a separate device to the body 
of the vehicle. 

Ans. As near as I[ can recollect, between ’50 and ’55 and ’6, along 
there. 

Ques. 48. At what place did you make them ? 

Ans. La Porte, Indiana. 
36 Ques. 49. State in your own way and in detail how you 
came to make this first said dash ? 

Ans. By repairing a dash that had been broken off; taking the 
dash that was broken off, turning up a foot, drilling a hole through 
it and through the dash also a hole, and bolting it back on the job 
again. 

Ques. 50. What kind of a job was this? 

Ans. Two-seated carriage. 

Ques. 51. When was the job finished ? 

Ans. I couldn’t just tell you when, not recollecting. 

Ques. 52. Were you working for yourself at the time you repaired 
this foot? 

Ans. No, sir. 

Ques. 53. For whom were you working ? 

Ans. Bagley & Rose or Fisher and Brothers; I can’t exactly rec- 
ollect which. 3 


GEORGE M. PETERS VS. JULIUS A. HANSON ET AL. 21 

Ques. 54. Was this one of the jobs which you have befere referred 
to as containing a feature of lateral adjustability ? 

Ans. I hadn't referred to no such job to-day before, as I know of. 

Ques. 55. Do vou mean that you have not to- day before this re- 
ferred to jobs where the dash or foot contained a provision for lateral 
adjustment? 

Ans. I mean that I have made such feet. 

Ques. 56. Question 55 repeated. 

Ans. I mentioned it before, that I had made such ones. 

Ques. 57. What do you mean by such ones? 

Ans. I mean that I have made dashes for to be attached to vehicles 

with separate feet. 
od Ques. 58. Now, tell us when you first made a dash contain- 
ing a provision for lateral adjustment, and where and when 
you made it,and for whom you were working at the time you 
made it. 

Ans. I made it in La Porte, between ’50 and ’55, 6, & ’7, there- 
about, at Bagley and Rose’s shop or Fisher Brothers—I couldn’t 
exactly say which—as near as I can recollect. | 

Ques. 59. Describe the dash and tell us how vou happened to make 
it. First describe it. | 

A. It was a carriage dash made out of five-eights oval iron; I 
made two for a man that they happened to suit; he see a dash that 
I had made and they happened to suit him, and he wanted me to 
make him twodashes. I asked him the width of his body; he said 
he didn’t know the width of them; they were not built yet, and he 
wanted to take the dashes South with him. I went to work and 
built him two dashes, and made him those right and left feet, so as 
he could attach it to any width body that he wished. He paid me 
for them and took them, and I never saw him since. 

Ques. 60. Describe the dash this man happened to see that you 
had made and that happened to suit him. 

A. It was nice, straight, turkey-wing dash, with ascroll railing 
around it. 

Ques. 61. Where did this man happen to see this nice dash ? 

Ans. On the fair ground, at La Porte. 

Ques. 62. Was this nice dash on exhibition at the said fair 


ground ? 
388 Ans. I 2 it in there for that purpose ; ves, sir. 
Ques. 63. For whom were you exhibiting this nice dash ? 


Ans. For resealk 

Ques. 64. Why was it that you made this nice dash ? 

Ans. I was finishing up a buggy and had to make a dash to it. 

Ques. 65. Did you own this buggy ? 

Ans. No, sir. 

Ques. 66. Who owned this buggy ? | 

Ans. I think it was Fisher and Brothers or Bagley and Rose ; I 
won't be positive which. 

Ques. 67. Were you exhibiting this buggy for yourself or for 
them ? 

Ans. I wasn’t exhibiting no buggy. 
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Ques. 68. Did you own this nice dash that was on this buggy ? 

Ans. No, sir, 

Ques. 69. Who owned this nice dash ? 

Ans. It was either Fisher Brothers or Bagley & Rose; I disrecol- 
lect which. 

Ques. 70. How was this nice dash attached to this buggy ? 

Ans. That was a solid foot-dash. 

Ques. 71. What object did your bosses have in exhibiting this 
nice dash at the fair? | 

Ans. I never said that my bosses had any object whatever, nor 
never knowed they had ever exhibited a dash at the fair. 

Ques. 72. Did you ever make more than one nice dash for exhi- 
bition at a fair in La Porte? 

Ans. [ have made a number of jobs that went there with dashes 

on. 
Ques. 73. Referring to the two dashes and feet that you 
og made for this man mentioned in your answer to question 59, 

how many holes did you drill in the dash and how many 
holes did you drill in each of the separate feet ? 

Ans. Two and three, as near as I ean recollect. 

Ques. 74. Do I understand you by the words “two and three” 
that you mean that there were two holes in each dash and three 
holes in each foot ? 

Ans. I meant sometimes I would put two holes in the dash and 
sometimes three in each foot, or three in the dash and two in the 
foot, just as it happened. 

Ques. 75. I am not referring in question 74 to what you some- 
times did, but am referring to the dashes you made like the nice 
dash you exhibited at the said fair. What I want to know is how 
many holes you drilled in each of those dashes and how many 
holes you drilled in each of the feet which accompanied said 
dash. 

Ans. I didn’t make two dashes like the nice dash I exhibited at 
the fair. The dash I made for the fair was a solid foot-dash. The 
two dashes I made for the man that took them South were dashes 
for separate feet, with two or three holes drilled in dash and feet, as 
near as I can recollect. 

Ques. 76. When you say two or three holes drilled in the dash and 
feet do you mean that there were two or three holes drilled in each of 
these two dashes in the lower bar of each dash, and that each 
foot had two or three hoies drilled in the upper end or L portion 
of it? 

Ans. Yes, sir. 

Ques. 77. When you say there were two or three holes 


40 drilled in the lower bar of the dash do you mean that there 
were two or three bored at each end of the dash, making, 
respectively, four or six holes in the dashe’s lower bar, or that the 
lower bar contained only two or three holes alltogether ? 
Ans. I mean that I bored two or three holes in each end of the 


dash; also in each foot. 
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Ques. 78. You mean three holes in the upper or L end of each 
foot, do you not? 

Ans. Of course, I do, sir. 

Ques. 79. After you made these two dashes for this man, who 
paid you and took them away, when, if at all, did you next make a 
dash or feet containing provision for lateral adjustment? Also state 
where and for whom you made saine and the circumstances which 
led to your making it. 

Ans. As near as I ean recollect, for Wood, Eberhart and Nutt, 
Mishawaka, Indiana; as near as [ can recollect, it was between ’65, 
7, and ’8; along there some time. I don’t know of any particular 
circumstances. I was ordered to make a couple of dashes, and I 
made them. | 

Ques. 80. Describe these. 

Aus. I think they were made for a couple of buckboards, as near 
as I ean recollect. I made the two dashes for separable feet. 

Ques. 81. Why did you make them with separable feet ? 

Ans. Because, I think, the bottom of the buckboards wasn’t made 
yet, and through some cause or another by—the trimmer was going 
to go away, and if he had the dashes he could trim them right up 

and they could be used at any time afterwards. 
4] Ques. 82. How was the lower bar of each dash made ? 
Ans. Made with a square flat place on it to receive a sep- 
arate foot, the same as shown in a draught shown to me to-day. 

Ques. 88. How was the lower bar of each of these dashes drilled ? 

Ans. Drilled with one, two, and three holes in it. 

Ques. 84. How do you mean with one, two, or three holes? 

Ans. I mean we bored that many holes in the dash. 

Ques. 85. How many holes did you bore at each end of the dash 
in the lower bar? 

Ans. One, two, and three; sometimes I would vary. 

Ques. 86. I am referring in my questions now to these two dashes, 
having provision for lateral adjustment and made for these two 
buckboards at Mishawaka, and with this in mind you will please 
answer my question 85. 

Ans. As near as I can recollect—I won’t say positive which—two 
or three. 

Ques. 87. How many holes did you bore in the upper end of each 
of the feet made for these two buckboards, and was the upper end of 
each foot bent in the form of an L? 

Ans. I can’t recollect just how many holes—two or three, though— 
and the upper end of the foot bent in the form of an L or F, just as 
you have it. 

Ques. 88. What became of these buckboard dashes ? 

Ans. As near as I ean recollect, [ presume they were put on the 
buckboards and used after they were made. 

Ques. 89. Then these dashes made for these two buckboards 

42 were made alike in size and each of these dashes contained 

at each end, in its lower bar, at least two holes for en- 

se the foot to be laterally adjusted on the dash. Was this the 
act ? 
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Ans. They were made, as near as I ean recollect, one size, and, as 
I said before, two or three holes in, as near as I ean recollect. 

Ques. 90. The last part of the previous question repeated. 

Ans. As near as I can recollect, two or three holes were put in 
them. 

Ques. 91. Of what size and shape of iron was the corner piece of 
each of these dashes made? I refer to the part which contain the 
holes for the attachment of the feet. 

Ans. They were made of flat iron from an inch to an inch and an 
elg-th by a quarter to five-sixteenths thick, the balance being five- 
eighths oval iron. 

Ques. 92. Then, as I understand you, the corners were made of 
flat iron and were welded to five-eighths oval iron ? 

Ans. Yes, sir; or five-eighths oval iron welded to that, either 
one. 

Ques. 95. How long was this piece of flat corner iron ? 

Ans. Vary from two to two and a half inches. 

Ques. 94. The frame everywhere, except at the corners, was of 
five-eighths ovel iron; is that correct ? 

Ans. Yes, sir. 

Ques. 95. Who was this trimmer who was going away? 

Ans. Mr. Post. 

Ques. 96. Where does he live ? 

Ans. Close to Elkhart, if I am not mistaken. 

Ques. 97. Was there more than one man by the name of 
43 Post who worked as trimmer at that time while you worked 
at Mishawaka ? | 

Ans. Not as I know of. 

Ques. 98. How many times did you work at Mishawaka? 

Ans. I couldn’t just sav how many times. I worked at Misha- 
waka two or three years, off and on. 

Ques. 99. Did you work at Mishawaka after 1858 ? 

Ans. Yes, sir. 

Ques. 100. When? 

Ans. Between the years 1864, 65, and ’68, along there. 

Ques. 101. For whom did you work between the vears ’64 and 
68, at Mishawaka? 

Ans. Wood, Eberhart & Nutt, when I worked there. 

Ques. 102. When you say you worked “there,” do you mean at 
Mishawaka? 

Ans. When I worked at Mishawaka I worked there between the 
years ’74, ’5, °7, and ’8, along there. 

Ques. 108. What | want to know is this, for whom did you work 
whenever you worked at Mishawaka? 

Ans. I worked for Wood, Eberhart and Nutt. 

Ques. 104. How many fires did Wood, Eberhart and Nutt have 
when you worked for them ? 

Ans. They run two part of the time and part of the time three. 

Ques. 105. Who were the other blacksmiths who worked for 
Wood, Eberhart and Nutt while vou worked at Mishawaka? 

Ans. If I remember rightly, there were two or three worked there 
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while I did; one by the name of Morris Ashton, one man I disrecol- 
lect entirely, and, [ think, Count S. Steele another one. 

Ques. 106. What were the first names of the men who composed 

the firm of Wood, Eberhart and Nutt? 
44 Ans. James Nutt, John Eberhart, and I disrecollect Mr. 
W ood’s first name. 

Ques. 107. What part of the business did Mr. Wood tend to? 

Ans. He was a painter. 

Ques. 108. Did Mr. John Eberhart have the oversight of and did 
he attend to the work of the various departments of the factory ? 

Ans. Part of the time he did and part of the time Mr. Nutt or 
Mr. Wood would, just as they were there. 

Ques. 109. State when, if at all, after you made these two dashes 
for bueckboards at Mishawaka, you made dashes or feet containing 
provisions for lateral adjustment, when and for whom you made the 
same, the circumstances which led you to make same; also describe 
same. 

Ans. I just couldn’t state when. I am not keeping, dates. I 
couldn’t tell exactly when; in this town for some; for myself and 
repaired the same kind for Evan Livery Stable; being broke and 
had to repair them; a dash made of a solid foot was broke and I 
made a separate foot and replaced it. 

Ques. 110. Repeat former question with the request that you be 
particular as to the time when. 

Ans. As I said before, I couldn’t give no exact date, not keeping 
a written record of the time, as near as I[ can say. 

Ques. 111. Give the time when asked for in the question preced- 
ing the last, as near as you can. 

Ans. A number of different times since that; not later than last 
week [ repaired a dash of that description on our own buggies in 
this town. | 

Ques. 112. Why can’t you be more definite as to the time? 
45 Ans. As many others; don’t just recollect it or don’t date 
it down; not keeping no books of my own, I don’t recollect. 

Ques. 113. Have you now told us all the instances you know of 
where dash or feet contained provision for lateral adjustment? 

Ans. As near as I can recollect. 

Ques. 114. Will you please give us the full name of the Doctor 
Grimes you have mentioned, and also of the Mr. Shank you have 
mentioned ; also tell us where each of these gentlemen lived at the 
time you made said laterally-adjustable dashes for them. 

Ans. I couldn’t tell you the full name of Doctor Grimes, and I 
think Mr. Shank’s first name was John—not positive; Mr. Grimes 
living in Mishawaka, and not positive, but think Mr. Shank lived 
in the country. 

Ques. 115. Was there more than one Doctor Grimes living in 
Mishawaka at the time you made said laterally-adjustable dash for 
him? 

Ans. No, sir; There was only one Doctor Grimes living there, 
and remember I didn’t nake no dash for him; I made it for Wood, 
Eberhart & Nutt, as I worked for them at the time. 
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Ques. 116. Describe the laterally-adjustable dash and its attach- 
ments, which went to Doctor Grimes. 

Ans. There were two dashes made near one size, as I recollect, 
with flat spaces to receive the holes, with five-eighth oval iron welded 
to it, and the feet with an F or L end turned right and left, as I de- 

scribed before, the end of the dash being a flat space or 
AG corner, about two two and a half inches long, inch to inch, 

and an eighth wide, and froma quarter to five- sixteenths 
thick, with one, two, or three holes drilled in it; two or three holes 
in the feet. 

Ques. 117. Do you mean that the upper or the lower end of these 
feet were turned to the right and left? 

Ans. The upper ends, of course. 

Ques. 118. Why do you say with one, two, or three holes drilled 
in the corner or flat piece of the lower bar? 

Ans. So as we can make it fit any width; if one hole won’t fit the 
next one will. 

Ques. 119. Were the three holes in the corner piece of the lower 
bar in the dashes that went to Doctor Grimes—that is to say, were 
there six holes in the lower bar of each of said dashes ? 

Ans. As near as | ean recollect, for the dashes I made for Wood, 
Eberhart & Nutt there were two or three holes in them; in dash 
and feet also. 

Ques. 120. Question 119 repeated. 

Ans. As near as Ican recollect, as I said before, there were two 
or three holes in the ends of each dash and in the feet also, to the 
best of my knowledge, at this time 

Ques. 121. Do you mean that there were two or three holes in each. 
end of each lower bar of each dash that went to Doctor Grimes? 

Ans. I mean and say here on oath that there were two or three 
holes in each end of those dashes I made for Wood, Eberhart «& 
Nutt, to the best ‘ad my knowledge at this time. 

Ques. 122. In yourlastanswer you speak of those dashes you 
47 made for V ood, Eberhart & Nutt - ; do you mean those dashes 
that went to Doctor Grimes? 

Ans. One, I think, was made for Doctor Grimes, not knowing who 
the other one went to. 

Ques. 123. What kind of a vehicle was it to which this dash made 
for Doctor Grimes was attached ? 

Ans. A vehicle that Doctor Grimes got was a buckboard. 

Ques. 124. Question repeated. 

Ans. It was a buckboard. 

Ques. 125. What kind of a vehicle was it to which the dash made 
for Mr. Shank was attached ? 

Ans. As close as I can recollect, it was a drop-front buggy, not 
being positive. 

Ques. 126. Was the buckboard Doctor Grimes got a new or old 
job? 
Ans. The buckboard that Wood, Eberhart and Nutt built for 
Doctor Grimes was a new one. 

Ques. 127. Was this new buckboard that Wood, Eberhart and 
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Nutt built for Doctor Grimes the same one to which this laterally- 
adjustable dash was attached, and was this attached to itat the time 
it was built? 

Ans. I think it was, sir, as near as I ean recollect; no, sir; the 
dash was not attached at the time it was built. 

Ques. 128. Where was this laterally-adjustable dash for Doctor 
Grimes attached to this buekboard, and under what circumstances ? 

Ans. I couldn’t tell exactly when it was; after they got it done, I 
presume. What do you mean by “under what circumstances ?” 

Ques. 129. I mean why was this laterally-adjustable dash attached 

to this buekboard of Doctor Grimes? 
48 Ans. Because we put dashes on all jobs, if I understand 
the question right. 

Ques. 130. Did you put laterally-adjustable dashes on all jobs ? 

Ans. No, sir. 

Ques. 151. Question 129 repeated. 

Ans. Because the buckboard wasn’t made yet, so that I made the 
dashes with separate feet so as to fit any width board or body they 
would make. 

Ques. 132. And why did you puta laterally-adjustable dash on 
the drop-front buggy of Mr. Shank ? 

Ans. I don’t recollect any more exactly why, whether it was on 
account of Mr. Post leaving there or not; as near as I can recollect. 

Ques. 153. Was this drop-front buggy of Mr. Shank, to which the 
laterally-adjustable dash was attached,a new or old job, and at 
what time during the life of said buggy was the said dash attached ? 

Ans. It was a new job they were to build for him. I couldn’t 
just tell vou when the dash was attached, not recollecting. 

Ques. 134. At the time that lateral adjustable dash was put on 
the buckboard of Doctor Grimes was there any other lateral adjust- 
able dash made? And, if yea, state why it was made, for what 
kind of a vehicle, and whether it was made in advance of the com- 
pletion of the vehicle or not; also describe said dash and its attach- 
ments. ; 

Ans. On or about the time those two dashes spoken of for the buck- 
boards I made another one for a job, spoken of before as the Shank 

buggy. Notrecollecting exactly if the body was built before or 
49 not, couldn’t say exactly why it was made, whether it was on 

account of Mr. Post, the trimmer, leaving there or not. I 
think, as near as I can judge and recollect, it was for a drop-front 
top buggy. I could not say for sure whether it was made in advance 
or not. The dash was same as I have described here before as made 
for the buckboard, each corner of the dash being flat space two to 
two and a half inches long by inch to inch and an eighth wide by 
a quarter to five-sixteenths thick, having one, two, and three holes 
drilled in each end of the lower bar of the —, 1n the flat end; the 
feet to the dash, L or F shape, turned up right and left; one, two, 
and three holes in each foot, in the upper end. 

Ques. 135. What was about the age of this Mr. Shank, and what 
was his business ? 
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(Objected to as irrelevant & im material.) 


Ans. Not knowing, I couldn’t say. 

Ques. 156. In all of these lateral adjustable dashes you have men- 
tioned were the two and three holes drilled in each end of the lower 
bar before the frames were covered, so that they, the frames, would 
be laterally adjustable as you have stated ? 

Ans. Those that I made I drilled immediately. 

Ques. 187. Then you drilled these holes in the frames before the 
frames were covered ; is that right? 

Ans. Yes, sir. 

Ques. 138. When you received pay for those two dashes you made 
for that man who wanted you to make said dashes like the nice dash 

you exhibited at the fair, in what kind of currency did he pay 
o0 you, and did you retain the money or not; if not, to whom 
did you pay it? 
(Objected to as irrelevant and immaterial.) 


Ans. He paid me in gold; I retained the money. 

Ques. 139. In whose shop were these last-named dashes made? 
Ans. If I recollect right, in James Shaw’s shop, in La Porte. 
Ques. 140. What is your present business? 


(Objected to as having been answered in first question of this depo- 
sition.) 


Ans. Blacksmithing and running a livery stable. 
Ques. 14]. Whose livery stable is it? 


(Objected to as irrelevant and immaterial.) 


~ 


Ans. Thomas Evans. 

Ques. 142. Have you seen the letters patent or a copy of same 
granted to Joseph W. Brown and numbered 204,530, and relating to 
dash-feet? And,if you have,state when you saw and examined them. 

(Same objection.) 

Ans. Not as I know of, unless it was the copy I see here to-day. 

Ques. 145. Referring to the lateral adjustable dashes made for the 
two buckboards, when the trimmer was going away, I understand 
that the dash frames were covered as soon as made and before the 
bodies or bed portions of the vehicles were made; is this the fact? 

(Same objection.) 

Ans. I don’t just recollect. 

Cross-examination concluded, and the further taking of testimony 
adjourned till 8.30 a. m. of January 31st, 1884. 

Examination continued at 8.30 a. m., Jan’y 31st, 1884. 

ol Redirect examination by Mr. Rector: 

Ques. 144. In answer to cross-question 82, referring to the dashes 
made by you at Mishawaka between the years 1865 and 1868, you 
say that they were made “ with a square, flat place on them to re- 
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ceive a separate foot the same as shown in the draught shown me 
to-day;” to what draught do you refer ? 

Ans. Refer to a draught you showed me yesterday in the room 
here. 

Ques. 145. Was that draught referred to in the sei ecsiae ? 

Ans. Yes, sir. 

Ques. 146. For what firms in La Porte, Indiana, if any, excepting 
the firms of Fisher and Brothers and Bagley and Rose, did you 
work between the years 1850 and 56? 

Ans. I worked for Fosdick & Co., for aman by the name of Shaw; 
also for a man by the name of William Dunn. 

Ques. 147. In answer to cross-question 100 and in various other 
parts of your deposition you state that you worked at Mishawaka 
between the years 1864 & ’8, and in answer to cross- > ioe 46 and 
102 you say. you worked there between the years 1874 & 8; did you 
work there at each of these times; if not, which of the dates 3 is cor- 
rect ? 

Ans. If I said I worked there in 1874 to 8 1t was a mistake. I 
worked there in 1864 to ’$—along there, as I understand it. 

Ques. 148. Did you ever work at Mishawaka after the year 1868? 
Ans. No, sir. 

Ques. 149. Were all the dashes referred to by you in your 
deposition as having been made by you at Mishawaka made 
between the years 1864 & ’8? 

Ans. As near as I can recollect. 


Or 
bo 


Recfross-examination by Mr. FIsHer: 


Ques. 150. In the case mentioned in your present deposition of 
the two buckboards where the dashes were made in advanve because 
the trimmer was going away, in your former testimony you said the 
feet were made by simply turning up the end with one hole in each 
end of the turned-up part of the foot, you got the lateral adjusta- 
bility of the feet on the dash simply by the two holes in each end of 
the dash ; is that correct? 

Ans. I don’t recollect of just speaking such words. I said there 
were one, two, and three holes drilled in each end of the di ish and 
feet also. | 

Ques. 151. In the dashes having holes, which you say were for 
lateral adjustment, were these holes placed in the same vertical 
plane? 

Ans. Those dashes I made were one, two, and three holes, drilled 
in the flat part of each end of the dash and feet. 

Ques. 152. Question 151 repeated. 


Counsel for defendants suggests that the witness does not under- 
stand what is meant by “ placed in the same vertical plane,” and 
asks that it be explained to him. | 

Counsel for gomplainant objects to the suggestion, as the witness 
has not stated that he doesn’t understand the question, neither does 
his last answer indicate that he did not understand the question. 
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Ans. They were placed in’ the flat ends of each dash and the 
feet. 
53 Ques. 153. What does the word lateral mean ? 
Ans. I suppose it means a changeable foot or something 
of that kind ; I don’t know exactly. 

Ques. 154. What does the word vertical mean ? 

Ans. I presume that means changeable—something of that kind. 

Ques. 155. In view of the foregoing answers, please answer ques- 
tion 151. 

Ans. As I have said before,I drilled my holes in the lower end of 
the dashes. 

Ques. 156. Why can’t you answer my questisn 151 by yes or no? 

Ans. They were drilled in the dashes,as I said before; that is all 
I can answer to the best of my knowledge. 

Ques. 157. Question 151 repeated. 

(Counsel for defendants objects to question being repeated, as wit- 
ness says in his last answer above he has answered to the best of his 
knowledge.) 

Ans. As I have mentioned heretofore, to the best of my knowledge 
those holes were drilled in each end of the lower bar of each dash. 

Ques. 158. Who covered the dashes that were made at La Porte 
that went South ? 

Ans. They wasn’t covered as I know of. 

Ques. 159. Was James Nutt in the firm of Wood, Eberlrart and 
Nutt all the time you worked for that firm ? 


(Objected to as irrelevant.) 


Ans. I couldn’t just recollect. 
Ques. 160. Was the firm known by the name of Wood, Eberhart 
& Co. the same firm as that known as Wood, Eberhart & Nutt ? 


(Same objection.) 

o4 Ans. I paid no attention in knowing exactly in regard to 
the names of the firms; it went by the name of Wood, Eber- 
hart & Nutt, as far as I know. 

Ques. 161. Are you the same William Rentfrow who testified at 
Cincinnati, Ohio, in the fore part of the year 1881, on behalf of the 
respondents in the case of George M. Peters vs. Austin ef al., and in 
the case of George M. Peters e¢ al. vs. Austin et al., U.S. cireuit court 
for northern district of [llinois, in equity ? 

Ans. Yes, sir. 

Redirect examination by Mr. Rector: 

Ques. 162. In all the dashes referred to by you in your deposition 
which had two or more holes in each end of the lower bar of the 
dash, were these holes side by side or one above the other ? 


(Objected to as leading.) 

Ans. They were side by side. 

Ques. 168. Were the holes which you state were made in the up- 
per part of the dash-feet side by side or one above the other ? 
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Ans. Side by side. 
Yecross-examination by Mr. FIsHer: 

Ques. 164. How long and how wide and thick was this upper end 
of the dash-feet which received these holes placed side by side? 

Ans. From two to two and a half inches, more or less, long; from 
inch to inch and an eighth wide; from quarter to five-sixteenths 
thick. 

Ques. 165. Did this upper end run horizontally or vertically ? 

(Objected to as improper recross-examination.) 

Ans. That upper end—as I show a draught here in my hand, the 
upper end of the dash-foot turned right and left. 


WILLIAM RENTFROW. 


ay) ALBERT C. Post, a witness produced on behalf of the de- 

fendants, being duly sworn, deposeth and saith, in answer to 
interrogatories propounded to him by Epwarp W. Rector, Esq., 
representing Stem & Peck, of counsel for the defendants, as follows: 

Ques. 1. State your name, age, residence, and occupation. 

' Ans. Albert C. Post; 51 years; Penn township, St. Joe county, 
Indiana ; farming. 

Ques. 2. Where were you living in the years 1864 and 1868, and 
what was your occupation at that time? 

Ans. Mishawaka, St. Joe county ; my occupation at that time was 
carriage trimming. 

Ques. 3. What was the name of the firm by whom you were em- 
ployed at Mishawaka during those years? 

Ans. Wood, Eberhart and Nutt. 

(Ques. 4. What opportunities did you have for learning the con- 
struction of the dashes made by that firm, and were you familiar 
with the construction of the dashes made by them during those 
years? 

Ans. I covered them and put them onto the vehicles they were 
made for; I was familiar with the construction of the dashes made 
by them. 

Ques. 5. State whether or not during those years that firm made 
any footless dashes with separate feet for attaching them to ve- 
hicles. 

Ans. They did. 

Ques. 6. State whether or not they made any dashes during those 
years having provision for lateral adjustment for the purpose of at- 
taching them to vehicles of different widths. 

Ans. They did. 
56 Ques. 7. Please describe those dashes and the means for 
connecting them to vehicles of different widths. 

Ans. The dash was fitted for the front of the body which they 
were attached to, and holes were drilled in the lower rod of the dash 
to attach the foot to them. 

Ques. 8. How many holes were drilled in the lower bar of the 
dash, and at what part of the lower bar were the holes drilled ? 
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Ans. They were drilled sufficient distance from the out end to 
attach the foot to them* I think some twoinches or two anda half; 
from two to six holes. 

Ques. 9. For whom did the firm of Wood, Eberhart & Nutt make 
such dashes having laterally-adjustable feet or attachments, between 
the years 1864 & ’8? 

Ans. They made one for Doctor Grimes ; they made one to go to 
a repair job belonging to a Dunkard ; I can’t give his name; they 
made one for a phaeton for Shank; they made other jobs for their 
trade. I can’t tell you anything about them. Some were shipped 
South and West. 

Ques. 10. What kind of a vehicle was it which was made for 
Doctor Grimes and to which the dash having laterally-adjustable 
feet or attachments was connected ? 

Ans. They are called a buckboard. 

Ques. 11. Please describe the dash and Stn means of connection 
to this vehicle made for Doctor Grimes. | 

Ans. It’s a square frame with the feet bolted to the lower rod and 
bolted to the buckboard. 

Ques. 12. How was it capable of being attached to vehicles of dif- 
ferent widths” 

Ans. As far as this is concerned, of the buckboard, I don’t 
O7 recollect whether there was more than one hole or not; I have 
no recollections of it. 

Ques. 138. What kind of a vehicle was the one made for the Dunk- 
ard ? 

Ans. It’s what he called a family carriage—a standing top and 
foot board on the front. 

Ques. 14. Was it a new or an old vehicle? 

Ans. It was an old vehicle. 

Ques. 15. Did Wood, Eberhart & Nutt make the vehicle? 

Ans. Not to my knowledge. 

Ques. 16. How did they come to make the dash for it? 

Ans. It had a wooden dash on. It got broke off, and he had the 
leather dash, as we term it, made and put on, with an apron in. 

Ques. 17. Please describe the dash which Wood, Eberhart & Nutt 
made for that vehicle, and how it was attached to it. 

Ans. It was a square dash, with two upright bars. The feet were 
bolted onto the dash between the two bars. There was, in the first 
place, four holes made, two at each end, probably an eighth and an 
sixteenth or maybe a quarter of an inch apart. W hen we come to 
attach the dash to the vehicle the bolts running through the front 
end of the body that held the foot board on was in the way, and in 
order to get it on we had to driil another hole to the left end of the 
dash, to the left of the other holes which had been made previously, 
and moved the foot to the left. 

Ques. 18. Why were two holes originally made in each end of the 
dash, and in what part of each end of the dash were these two holes? 

Ans. So that the feet could be moved either way. The holes were 
between the two upright bars. 

Ques. 19. Were they in the lower bar of the dash? 
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58 Ans. They were. 3 
Ques. 20. What was the shape of the lower bar of the dash 
at each end in which the two holes were drilled? 

Ans. The lower bar was one size clear through, one-sixteenth 
heavier than the upright bars. 

Ques. 21. Please describe the feet by which this dash was attached 
to the vehicle. 

Ans. They were made with three corners so as to project over the 
top edge of the box and bolting to the dash so as to bring the leather 
of the dash on the outside of the body. 

Ques. 22. Was there more than one hole drilled in the upper part 
of the dash feet? 

‘Ans. But one in the upper part, three holes in each foot. 

Ques. 25. What circumstances, if any, cause you to remember par- 
ticularly the dash made for this Dunkard? 

Ans. The only thing was that we had to have another hole drilled 
in after the dash was covered, on account of the bolts running 
through the front end of the body. We had to move the left-hand 
foot to the left in order to miss the bolts that held the foot board on. 

Ques. 24. In what year was this dash made tor the Dunkard? 

Ans. I think it was in ’68. 

Ques. 25. Do you know the name of this man? 

Ans. I do not, sir. 

Ques. 26. In what year did you leave the employ of Wood, Eber- 
hart & Nutt? | 

Ans. I think it was in ‘69. 

Ques. 27. What kind of a vehicle was it to which the dash made 

for Mr. Shank was attached? 
ov Ans. It was a phaeton, I think. 
Ques. 28. Was it a new cone, made at the same time the 
dash was made, and by whom was it made? 

Ans. It was a new buggy all through; made by Wood, Eberhart 
& Nutt; it was made at the same time the dash was made; the body 
was made first. 

Ques. 29. Please describe the dash made for this vehicle and the 
manner in which it was attached to it. 

Ans. It was made with a rod running around the out ends and 
top, and the feet were bolted between the upright bar and the out- 
end rod, and there were four feet, as you might say, that attached 
the dash to the body; there was a foot on the under side of the body 
sill and a foot on the upper side of the body sill. Those feet were 
attached by way of a slot in the lower bar. 

Ques. 30. Was this slot in the lower bar of the dash, and how 
many slots were there in it” 

Ans. Yes, sir; there were two. 

Ques. 31. At what part of the lower bar of the dash were these 
slots made, and for what purpose were they made—instead of holes? 

Ans. They were made between the inside of the upright bar and 
the outside rod; they were better about adjusting the feet. There 
were two holes drilled in the first place, and then a punch was made 
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and punched out between the two holes, making a slot or an oblong 
hole. ; 

Ques. 32. Did this slot run horizontally or vertically ? 

Ans. It ran lengthways—the same way as the rod. 

Ques. 33. In what year was this dash you have just described 

made ? 
60 Ans. I don’t remember whether it was made in 68 or ‘69; 
I think, though, it was made in ‘68. 

Ques. 34. Please state whether or not while you were in the em- 
ploy of Wood, Eberhart & Nutt they made any other dashes having 
a slot or more than one hole in each end of the lower bar of the 
dash for the purpose of connecting them by separate feet to velicles 
of different widths. 

Ans. They did. . 

Ques. 35. Do you remember the names of any of the parties for 
whom they made such dashes ? 

Ans. I do not; they were made for the trade. 

Ques. 36. I now show you complainant’s patent No. 215,029, of 
March 25th, 1879, and, referring particularly to figure 1, ask you to 
state wherein the construction therein shown and the manner of 
connecting the dash to the vehicle compares with or differs from the 
dash you have testified to as having been made for Mr. Shank. 

Ans. On Mr. Shank’s was a double foot ; the object of that was to 
make the upper as light as we could on account of having the sill to 
cover. It was made with a square corner instead of the slope there 
is in these feet (referring to drawing). The foot on the under side 
of the body sill came up and attached to the lower rod of the dash 
and then made a turn there on the outside to form a brace, and it 
attached to the second upright bar a little over half the distance 
above, forming a brace on the outside of the dash. 

Ques. 37. Referring to its adj istability from side to side to 

61 accommodate it to vehicles of different widths, please state 

wherein the construction shown in the patent before you 
differs from that of the dash made for Mr. Shank. 


ae 


(Objected to as leading.) 


Ans. The slot is in the lower bar. 

Ques. 38. Is that the only difference ? 

Ans. Yes, sir. 

Ques. 39. Referring to the construction enabling the dash to be 
attached by the separable feet to vehicles of different widths, how 
does that shown in patent before you resemble or differ from that 
of the dash made for the Dunkard ? 

Ans. The dash made for the Dunkard was with two upright bars 
at each end—one bar across the top and one across the bottom—the 
bottom bar being a little heavier than the upper bar or end bars. 
The feet, of course, were made in different forms from this, but an- 
swering the same purpose. 

Ques. 40. In question 39 I asked you to state the resemblance or 
difference in the means for attaching the dashes to vehicles of differ- 
ent widths. Please now state what it is. 
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Ans. Differ not materially. They were made with three shoulders 
in order to fit the body. The body, as near as I ean recollect, was 
seven or eight inches deep, and the foot of the dash was made to fit 
the rita and thickness of the body. 

Ques. 41. The drawing annexed to the copy of the patent before 
you ee a flat bearing at each of the lower corners of the dash, 
with slots in each of the bearings for attaching the dash to vehicles 

of different widths. Please state how the construction of the 
62 dash made for the Dunkard resembled or differed from that 
shown in the drawing. 

Ans. That for the Dunkard was made with holes through the 
lower rod. There were, in the first place, four holes drilled; two in 
each end. When we came to attach the dash there had to bea 
third hole drilled at the left-hand end in order to miss the bolts in 
the front end of the body that held the feot board up. 

Ques. 42. Please state whether or not these holes were made for 
and served the same purpose as the slot shown in the drawing re- 
ferred to. 

(Objected to as leading.) 

Ans. They answered the same purpose, or nearly the same. 


Cross-examination by Mr. FISHER: . 

Ques. 43. How long did you live at Mishawaka; how long did 
you work there; was your stay there continuous, or did you live 
there a number of times? If yea, state fully the number cf times, 
duration, and when. 

Ans. A little over five vears. During that time I worked for H. 
R. Gaston, at Indianapolis. I worked three or four times, for short 
periods, for Studebakers, at South Bend. My family remained in 
Mishawaka the five years and a little over; I was there the whole 
time with those exceptions. I lived there > but once; I think it was 
in 65 or 66 that I moved there. 

Ques. 44. When did the absences from Mishawaka, mentioned in 
your last answer, occur? 

Ans. I can’t tell you exactly the year I worked at Gaston’s. I 


trimmed four jobs for him for the State fair. I helped Stude- 
63 bakers in the falls of ’65, 66, & ’67; I guess, as near as I can 


recollect, I helped them on their fair work. 

Ques. 45. Did you work for Wood, Eberhart & Nutt during all the 
time you lived at Mishawaka, excepting the periods me ntioned In 
answer to cross-question 43? 

Ans. I worked the first summer for Chapin and Graham. I 
worked for Wood, Eberhart & Nutt the balance of the time. 

Ques. 46. What part of the work at Wood, Eberhart & Nutt’s did 
you do? 

Ans. oo buggies and carriages. 

Ques. 47. Were you the only trimmer Wood, Eberhart and Nutt 
employed ‘widle you worked for them; if not, whe else worked for 
them and how long and when? 

Ans. I was the only one, with the exception of an apprentice, 
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John Gully. I think he worked about two years. I think it was 
in 67 &’8. 
(Adjourned to 1 p. m.) 


At opening witness asked permission to correct a statement made 
by him as regards the time he worked for Wood, Eberhart and 
Nutt, so as to read as follows: I stated that I worked for them for 
five years, with the exception of one time when I worked for Gaston, 
Studebakers, and Chapin and Graham. Now, the last year I was at 
Mishawaka I was connected with what is called “the Union 
shop,” and I worked there the last eleven months. I think that I 
lived in Mishawaka. I think I left Mishawaka in ’69. 

Ques. 48. Referring to the dash that you made and fitted 

64 to the vehicle made for Doctor Grimes, you say, in answer to 

question 12, “I don’t recollect whether there was more than 

one hole or not. I have no recollections of it.’ What portion do 
you refer to as having this hole? 

Ans. Two holes I stated. There was a hole in each end of the 
lower rod of the dash. I am not positive whether there were any 
more or not, because the feet fitted. There might have been more, 
but I am not positive. 

Ques. 49. Who trimmed this dash ? 

Ans. I did. 

Ques. 50. You say the feet fitted; how did you know this? 

Ans. Because I bolted the feet to the buckboard and the dash to 
the feet. 

Ques. 51. Then, as I understand you, the feet fitted to the dash 
after the latter was trimmed, and the feet also fitted the vehicle the 
first time you connected them together after you had trimmed the 
dash, there being one hole at each end of the lower bar of the dash, 
and that if there had been any misfit between the dash and feet and 
vehicle you would have known of it, and also of the necessity of 
boring a second hole at each end of the dash to correct said misfit. 
Is this what you mean to have us understand ? 

Ans. That is what Jmean. There may have been more than one 
hole, but I don’t recollect of it. The holes were near the ends. 

Ques. 52. Referring to the connection between this Grimes dash 
and the vehicle, was there a hole or holes in the upper end of each 
of the feet connecting said dash to said buckboard ? 

Ans. I am not positive whether it was a round hole or an 
65 oblong one. ‘There was one in the upper end of each foot 
attached to the dash. 

Ques. 53. Was there more than one hole in the upper end of each 
of said feet ? 

Ans. I think not. 

Ques. 54. State as nearly as you can the shape and size of the 
upper end of each of the feet connecting said Grimes dash to said 
buckboard. 

Ans. Shape of an LL, and it may have been a quarter of an inch 
thick, more or less, by an inch or seven-eighths wide, and the heighth 
from the board to the top of the foot, where it connects with the 
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dash, Iam not positive nor accurate about it, but should judge in 
the neighborhood of two inches. 

Ques. 5d. Then, as I understand, the foot consisted of a long lower 
position, lying substantially horizontal, that was connected to the 
body of the buckboard, and an upright portion of about two inches 
in length connected to the front end of this lower portion, and in the 
upper end of this upright portion there was a single hole to receive 
a bolt for connecting the dash to the foot, and that the only angle 
in said foot occurred at the junction of the flat lower part attached 
to the vehicle, and the upright part which was attached to the dash. 
Is this a correct description of each of the said feet ? 

Ans. Yes, sir. 

Ques. 56. estab to the dash made by Wood, Eberhart & Nutt 
for the Dunkard jol b, standing-top family carriage, I understand 
that at each end of the dash there were two parallel upright bars 
connected at their upper ends to a cross-rod, which formed the top 

of the dash frame, ana at their lower ends welded to a cross, 
66 horizontal rod forming the bottom of the dash frame. Is 
that a correct description of the frame of said dash ? 

Ans. Correct, with the exception of the cross. They did not 
cross. The upright bars were welded to the lower bar. The up- 
right bar did not run below the bottom bar. 

Ques. 57. If I recollect aright, you said there were four holes 
drilled in the bottom rod of this dash; how did thev come to be 
drilled there ? 

Ans. I said there were five. : 

Ques. 58. Yes; I know you said there were five at the last, but 
my question refers to the occasion for boring the four holes that 
were in the lower bar of the said dash before you bored the extra 
one. | 
Ans. In the first place, the vehicle had a wooden dash with wooden 
standards. One of the standards became broke and the panel of 
the dash was split off—broken. The job was brought to the shop 
for repairs. Mr. William Rentfrow was ordered. to take the measure 
while they were doing the necessary wood repairs for that velicle. 
Then Mr. Rentfrow went to work and made the necessary Iron frame 
work for the dash outside of the feet. When they got through with 
the wood repairs the vehicle was drawn to the blacksmith shop door, 
and he went to work and drilled the holes, two of them at each end, 
between the two upright bars. After that was done the dash frame 
was brought into the trimming shop for me to cover; and, after the 
job was taken to the blacksmith shop, Mr. Rentfrow went to work 
and made the feet, and the object of the two holes was in order to 

move the feet either right or left. When we came to attach 
67 the dash to the body we had to drill another hole on account 

of the bolts running through the front end of the body and 
had to move the left-hand foot to the left. 

Ques. 59. If Mr. Rentfrow took the measure of the vehicle, as you 
say he did, why did he need to bore four holes instead of two in the 
dash ? 


ate 
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Ans. So that if necessary they could move the feet either right or 
left. 

Ques. 60. When the dash was placed on the vehicle and attached 
thereto by these separable feet, how far was the right-hand foot from 
its side of the vehicle and how far was the left-hand foot from its 
side of the vehicle? 

Ans. The right-hand foot was, as near as I ean recollect, about an 
inch and a half. The left-hand foot was half an inch or three- 
quarters. The foot board, not being bolted on equally, was the 
cause of moving the left-hand foot to the left—past the bolt-heads 
of the foot board. 

Ques. 61. And was this the reason why Mr. Rentfrow drilled an 
extra set of holes in the dash ? 

Ans. He drilled four holes in the dash when he made it, two at 
each end, between the two upright bars. The object of the fifth hole 
was to move the foot farther to the left. 

Ques. 62. Was this extra or fifth hole bored inside or outside of 
the two holes, at its end of the lower bar? 

Ans. It was bored to the left, as I have stated three or four times. 

Ques. 65. At one end of said dash there were only two holes. In 
which of these last-named two was the bolt which attached the foot 
to the dash ? | 

Ans. The two holes were drilled in the right-band end of 
68 the dash, between the two upright bars; the bolt passing 
through the dash into the foot was in the outside hole. 

Ques. 64. How wide was the foot board ? 


(Objected to as irrelevant and immaterial.) 


Ans. I should judge about eight inches. 
Ques. 65. How long was this foot board? 


(Same objection.) 
Ans. Long as the body was wide. 


The complainant, through his counsel, observing the witness since 
the last answer was made talking privately with the gentleman 
(the counsel for respondents), hereby enters protest against such 
interview. 

Ques. 66. You say the lower ends of the uprights of the dashes 
mentioned in your foregoing deposition were welded to the rod 
which formed the bottom rail of the dash. Please give us the shape 
and size of this bottom rod. ; 

Ans. It was an oval rod, and, [should judge, maybe three-quarters 
or seven-eighths wide; can’t give thickness; I think about three- 
eighths thick. 

Ques. 67. What was the size of the rod which formed the top of 
the dash frame and what was the size of the rods which formed the 
uprights of said frame? 

Ans. I think about five-eighths; the uprights the same size. 
This is to the best of my recollection. 

Ques. 68. You have previously stated this bottom rod was only 
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one-sixteenth larger than the balance of the dash-frame rods. How 
is this ? 

Ans. I might on some jobs. I don’t know that I did. As far as 

that is concerned,it matters nothing. It has been some time 
69 since | worked at those, and I never paid any particular at- 

tention to the size of the iron used in the dash, unless I was 
asked something about it, and then I never measured them, but 
would go to the iron pile and pick out the iron I thought best suited 
for it. 

Ques. 69. You say it does not matter as to what the size of the 
lower bar is; what do you mean by this? | 

Ans. I mean I don’t know as it makes any difference whether it’s 
an eighth or sixteenth of an inch. 

Ques. 70. What was the size of the holes in the lower bar of the 
dash which received the bolt for the attachment of the foot to the 
dash? Iam not now referring to the phaeton for Shank, but to the 
Grimes and Dunkard repair job dash. 

Ans. I can’t tell you exactly; I think in the neighborhood of 
quarter of an inch; as small as we could to have a bolt sufficient to 
hold. 

Ques. 71. In this family standing-top carriage of the Dunkard 
were there any upright posts at the front of the vehicle body? If 
yea, describe them. | 

Ans. I think not; I think the front post was at the front of the 
front seat. 

Ques. 72. When you speak of the left end of the dash and the 
left side of the vehicle do you describe it as if you were sitting in 
the vehicle looking towards the horse, or how ? 

Ans. Sitting in the vehicle looking towards the horse. 

Ques. 72. How do vou happen to recollect that 1t was in the left 
end of the dash that the extra fifth hole was bored ? 

Ans. Beeause I had the right-hand foot all bolted on, and 
70 went to bolt the left-hand foot and couldn't on account of the 
bolts ranning through the foot piece. 

Ques. 74. Did you then and there bore the extra fifth hole? 

Ans. Afterwards took the dash to the blacksmith shop and had 
the fifth hole drilled in. 

Ques. 75. To whom did you take the dash to have the fifth hole 
drilled in it, and who drilled said hole? 

Ans. I think I told Mr. Rentfrow, and I think his helper drilled 
the hole. 

Ques. 76. This extra fifth hole was drilled through the leather 
and through the iron with an ordinary drill,in the ordinary man- 
ner of drilling holes; was this the fact? 

Ans. No, sir; it was drilled with what they call a breast drill. 

Ques. 77. Referring to the phaeton made for Shank, as I under- 
stand vour description of the dash made by Wood, Eberhart & Nutt 
for that vehicle it was as follows: The upper part of the dash frame 
was composed of two horizontal parallel rods and the lower or bot- 
tom portion of said frame was composed likewise of two horizontal 
parallel rods, and at each end of the dash these horizontal rods 
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were connected to an upright rod, all the rods being in the same 
vertical plane when the dash was in position on the vehicle. Is 
this a correct description of the frame of that dash ? 

Ans. No, sir; the dash was with an oval rod above the leather- 
plated; the out ends of the dash were covered with leather to the 
half cirele formed for a handle, and the handles were plated. 

Ques. 78. With this exception, is my description in question 77 
correct ? 

Ans. I gave a description of the dash as it was as near as I 

can. 
71 Ques. 79. Were there two upright rods at the end of the 

dash frame; were these rods paraliel, with the exception of 
the half circle at the upper end and the handle; was there more 
than one bottom rod in the dash or frame; was the outer one of 
these two uprights separated from the main leather cover of the 
dash? What was theshape throughout of the bottom rod or rods of 
the frame or dash; what was its size and what was the size of the 
other rods of said dash ? 

Ans. One upright rod at the end of the dark frame straight, with 
the exception of a little bend forward. They made most of the dashes 
in those days a little pitching forward, especially on crooked jobs. 
The out end rod came on a circle around the bottom corner and ran 
up to the handle, forming the handle—I can’t give you the size of 
that, for I never measured one in my life,as I know of—the out end 
rod running from the handle to the upper corner of the main dash ; 
then the rod was a continued, circled rod over the top and plated. 
It was covered with leather except at the handles. There was but 
one bottom rod in the dash or frame; it was straight, I think, seven- 

elghths; I can’t tell you exactly: I never measured it; it was oval- 

shaped. The outside rod was three-eighths; the in end and up- 
right and top bar of the dash was, I think, probably five-eighths, 
oval. I could go tothe hardware store and get the exact size. 

Ques. 80. Standing directly in front of the phaeton of Shi ink’s, 
after this dash had been connected thereto, the inner and outer feet 

having been placed in position and the job completed, what 
72 was the shape of the outer feet? Viewed directly at the front 

of the vehicle, standing directly in front of either outside foot, 
viewed in such a direction, did such outer foot with its upper exten- 
sion occupy and lie in one ‘vertical plan? 


(Objected to as immaterial and irrelevant.) 
Ans. You couldn’t see the outside feet at all after the dash was 


on. 
Ques. 81. Then, supposing the dash to be broken away or removed 
from said outer feet, the latter still standing, and a person was to 
stand directly in front of either of said outer feet, would such foot 
with its upper extension occupy aud lie in one vertical plane ? 


(Same objection.) 


Ans. The upper part would be perpendicular or nearly so. 
Q. 82. Why do you say “or nearly so?” 
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Ans. In order to make it fit the lower bar of the dash, if the lower 
rod of the dash should be perpendicular—width ways—the upper 
end of the outer foot probably would stand in the same position 
and, running from the connection of the dash on the under side of 
the sill, would cover the whole front view of the lower foot unless 
you would stoop a little and look upon the under side of the sill; 
the outside foot would run down between the body and the body 


loop. 
Ques. 83. You have described the position of the lower part of the 


foot when viewed as I stated ; please describe the position of the 
upper part viewed as requested. 


Ans. I supposed that I had. The upper part stands perpendicular, 

or nearly so; the dash may lean a little forward or back and the 

foot is calculated to fit; it is intended to stand perpendicular. 

73 Ques. 84. State how and where the lower end of the outer 

foot was attached and how and where the upper end of this 

outer foot was attached; also state whether this outer foot was 

attached to anything at or near its mid-length.; and, if yea, state to 
what it was there attached, in what manner, and by what means? 

Ans. The lower end of the outer foot was attached to the sill of 
the body, with a bolt running through the body loop and through 
the sill of the body. The upper end of the outer foot was attached 
to the body sill, with a bolt running through the sill and the upper 
part of the inner foot of the dash, bolting both feet to the body sill. 
It was attached by a bolt at or near its mid-length to the body sill, 
and the dash is bolted to the upper and lower foot with a slot in the 
dash at each end, as near asl can recollect, a half an ineh long, 
with a slot being made between the outer and inner rods, at the end. 

Ques. 85. State how and in what manner and by what means the 
extension of this lower or outside foot was connected, if it all, to any- 
thing, and to what it was connected. 

Ans. It was connected by three bolts to the body and by one bolt 
to the dash, the upper foot to the body with two bolts , both passing 
through the lower foot. 

Ques. 86. State how and in what manner and by what means the 
extension or brace of this lower or outside foot was connected, and 
state to what it was connected. 


(Objected to as having been answered by witness.) 


Ans. Connected to the dash a little above the center by bolt 
74 on the lower end and collar and nut, [ think, on the upper 
end. 

Ques. 87. To what part of the dash has this brace or extension 
connected ? 

Ans. To the lower rod and to a little above the center of the in- 
end rod of the dash, and to another brace connecting a little below 
the center of this brace, running to the bolt that connects the body 
loop to the spring bar. 

Ques. 88. What was the space between the outer upright rail and 
its — upright rail, which latter I believe you call the in-end 
rail? 
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Ans. I should think some two inches and a half or three-quarters ; 
it might be three inches. | 

Ques. 89. As I understand you, the slot in the lower bar, near the 
end of the dash, was midway between the said outer upright rail 
and its adjacent in-end rail; is this correct? Also state whether the 
firm of Wood, Eberhart & Nutt was known as Wood, Eberhart & 
Co. while you worked for the said firm ; also tell us how you fix the 
date when the phaeton dash for Shank was made and attached to 
the phaeton. Where does Mr. Shank live now, and what is his full 
name? 

Ans. The slot was near the center, I think, nearest the second rod. 
It might have been half an inch either way, but I think it was 
nearer the inner rod or bar. The firm of Wood, Eberhart & Nutt 
was not known as Wood, Eberhart & Co. while I worked for them, 
to my knowledge. I fix the date when Mr.Shank’s dash was made 
by the fact that they (Wood, Eberhart & Nutt) had been running 

about two years when the job was built. Mr. Shank is dead. 
75 I think his name was John Shank; at least, he went by that 
name. 

Ques. 90. Give the shape of the upper end of each of the inner or 
upper dash-feet on the Shank phaeton; also state the number of 
holes in the upper end of each of said inner feet; also give us the 
name of Mr. Rentfrow’s helper, to whom you referred, and where 
he lived. 

Ans. I think that foot ran straight up from the sill and connected 
to the dash with one hole; there was only one hole in the upper 
end of the foot. I cannot give the name of Mr. Rentfrow’s helper ; 
he had different helpers ; at one time Benny Anderson, who is now 
in the employ of the Toledo Wagon Company, at Toledo, Ohio; 
another I remember by the name of Fred. Eberhart, who lives in 
Penn township, St. Joe county, Indiana; he had a German boy 
working for him, but I never knew his name nor don’t know where 
he is. 

Ques. 91. Do you know whether this John Shank bought another 
new job of Wood, Eberhart & Nutt, called a drop front, or is this 
phaeton job one of the same as the so-called “Shank drop front?” 

Ans. This phaeton is the same as the so-called drop front; Rent- 
frow called it a drop front, but the name of the job was a phaeton ; 
he bought another job prior to the one we are speaking —, called a 
standing-top rockaway; he bought it, I think, the first year that 
Wood, Eberhart & Nutt started in business; it was a panel-dash 
vehicle. 

Ques. 92. Do you know how many buckboards were sold to Doc- 
tor Grimes from Wood, Eberhart & Nutt’s factory while you were 
there ? 

Ans. One, to my knowledge. 


76 Redirect examination by Mr. Rector: 


Ques. 93. Cross-question 55 and your answer to it would make it 
appear as though the separable feet which connected the dash to the 
vehicle made for Doctor Grimes were composed of two pieces joined 
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together at the angle found by the upper and front part of the foot, 
standing perpendicular; were these feet each composed of two sep- 
arate pieces or were they one solid piece, with the front portion bent 
up? 
Ans. One solid piece, the shape of an L at the top. 

Ques. 94. Were all the separable feet used for connecting the 
dashes, referred to in your deposition, to the vehicle made of one 
solid piece, as that in Doctor Grimes’ case ? 

Ans. Yes, sir. } 

Ques. 95. In answer to cross-question 90 you say that the upper 
end of each of the inner feet connecting the dash to the Shank phae- 
ton was straight up and had one hole in its upper portion ; please 
state whether or not these feet were L-shaped as those 1n Doctor 


‘Grimes’ velicle. 


Ans. They were not the same; they were straight up; no L at 
the top. 

Ques. 96. Who was the blacksmith who made the dash frames at_ 
Wood, Eberhart & Nutt’s at the time the dashes were made for Doc- 
tor Grimes, Mr. Shank, and the Dunkard ? 

Ans. William Rentfrow. 

tecross-examination by Mr. FISHER: 

Ques. 97. In view of your answer to redirect question 93, how do 
you explain your answer to question 50? 

Ans. Because I didn’t thoroughly understand what Mr. Fisher 

meant in getting it in two separate pieces or welding in the 
77 angle, because it was not welded in the angle; it was all one 
solid piece, made of Sweder iron. 

Ques. 98. In view of your answer to redirect question 93, how do 
you explain your answer to cross-question 55 as regards the shape 
of the foot? 

Ans. The shape is just the same as I told you in the first state- 
ment. It is one piece of iron. Theupright part is,as near as I can 
recollect, two inches high, forming an L at the top. 

Ques. 99. Then, as I understand you, the horizontal part of the 
foot and the upright part of it formed, as mentioned in my question 
55,an angle with each other, thus together forming an L-shaped 
piece of iron, the upright and horizontal portions being in one and 
the same piece of metal. Was this the fact? 

Ans. One piece of iron; yes, sir. 

Ques. 100. Was the shape of the foot as described in my last ques- 
tion the correct shape? 

Ans. It would form an L at the top or it would form an Lif you 
would turn it up on the edge. 

Ques. 101. Question 100 repeated. 


Ans. I guess it was. 7 
Ques. 102. Did William Rentfrow make the dash for Doctor 


Grimes’ buckboard, and the new dash for the Dunkard repair job, 
and the dash for the Shank phaeton ? | 


Ans. I think he did. 
Ques. 103. William Rentfrow testified that he made two buck- 
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boards at Wood, Eberhart & Nutt’s, and that, as you were going 

away, you trimmed the dashes before the remaining portions of the 
buckboards were done. Is the Doctor Grimes buckboard with 

78 the dash you have testified about one of these buckboards 
rentfrow ironed? 

Ans. There were more than two made there. I couldn't say as to 
how manv he ironed, because they had other blacksmiths there. 
This dash of Doctor Grimes was covered before the job was finished. 
The buckboard was in the paint shop, but the dash was covered be- 
fore the buckboard was finished. 

Ques. 104. Did you trim the dash for Doctor Grimes’ buckboard ? 

Ans. I did, sir. 

Ques. 105. Who punched the slots in the dash attached to Mr. 
Shank’s phaeton, and who made the punch by which these slots 
were punched ? 

Ans. I didn’t see the holes punched and didn’t see the punch 
made, but suppose Mr. Rentfrow did it. He ironed the balance of 


the jobs. 
ALBERT C. POST. 
REY TO kwknd inane $32 00 
Witness “ (Rentfrow) —---- 3 00 
4 ek | Oe 1 50 
Mileage (Post)..-.-------- 1 80 
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boards at Wood, Eberhart & Nutt’s, and that, as you were going 

away, you trimmed the dashes before the remaining portions of the 
buckboards were done. Is the Doctor Grimes buckboard with 

78 the dash you have testified about one of these buckboards 
Rentfrow ironed? 

Ans. There were more than two made there. I couldn’t say as to 
how manv he ironed, because they had other blacksmiths there. 
This dash of Doctor Grimes was covered before the job was finished. 
The buckboard was in the paint shop, but the dash was covered be- 
fore the buckboard was finished. 

Ques. 104. Did you trim the dash for Doctor Grimes’ buckboard? 

Ans. I did, sir. 

Ques. 105. Who punched the slots in the dash attached to Mr. 
Shank’s phaeton, and who made the punch by which these slots 
were punched ? 

Ans. I didn’t see the holes punched and didn’t see the punch 
made, but suppose Mr. Rentfrow did it. He ironed the balance of 
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PETERS 
v. | xo 66. 


HANSON. 
SUMMARY. 


1 

The claims sued upon, and covering the invention disclosed 
by Peters’ Patent No. 213,529 are in effect for : 

A new article of manufacture, a complete dash for vehicles, 
independent of its foot, said dash provided with bearings 
affording a variable connection with its independent foot, 
capacitating the dash to be attached to different width of vehicle 
bodies. 

2 

The claims sued upon, and covering the invention disclosed 
by Peters’ Reissue No. 9,891, are in effect for: 

A new article of manufacture, a complete dash having a 
wide bottom rail lightened by channels leaving a central web, 
said web having an opening affording attachment, by means of 
an independent foot, to different width vehicle bodies and pro- 
viding a rigid attachment for said foot. 

Among the many advantages incident to this new article are : 

a. The dash is complete ready for attachment to vehicle 
bodies of different widths. 

b. The complete dash lacking the old projecting feet integral 
therewith, can be — and shipped in quantities with greater 
vacility. 

ce. No skilled labor i is required to attach the dash. 

d. The dash is strongest at the point of attachment to feet, 
where the greatest strain occurs. 

e. It is cheaper including the separable foot—“ it saved half 
the work.” 

jf. The breakage of a foot does not destroy the dash. 


That the public appreciated the many advantages of the im- 
proved dash, is evidenced by the fact that from the date of the 
patent to the bringing of this suit in round numbers 500,000 
dashes had been made and used. : 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1888. 


GEORGE M. PETERS, AppeLiant, 

vs. 

JULIUS A. HANSON et at., APPELLEES. 

: Appeal from the Circuit Court for the District of Indiana. 

ba 

¢ BRIEF FOR APPELLANT. 

f 

: 

: George M. Peters, appellant in this case, is the inventor 
y of certain improvements in wagon dashes, which enable the 
Si said dashes to be made separately from and independently 
iS of the wagon body, and to be sold as independent articles of 
te commerce. 

» In order that dashes may so be manufactured as a sepa- 
be rate article of commerce and independent of any particular 


wagon body there must be some provision by which they 
may be attached to any wagon body to which the purchaser 
may desire to apply them. It was to the solution of this 
a problem that Mr. Peters directed his inventive faculties. 
oH He solved it by making the dash feet separable from the dash 
: and laterally adjustable upon it. Now the wagon-builder 
a can buy dashes ready made in quantity and fit them easily 
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to any wagon body which his customer may order him to 
construct. 

A further and important advantage resulting from the use 
of Mr. Peters’ invention is that by means of these same de- 
tachable and adjustable feet the dash may be attached to 
the wagon body readily and without injury to either. Be- 
fore this invention came into use the dash frame was made 
with feet welded solidly to it. When such a dash was ap- 
plied to the wagon body the feet rarely fitted ; consequently 


| they had to be reheated and bent, thus injuring the polished 
3 leather of the dash, as well as the wagon body itself, and 


consuming much time. 

| The Peters improvement in dashes was immediately 
| adopted by the public, and half a million dashes were man- 
ufactured under the patents in a few years. The appellees, 
Hanson and Van Camp, have made and sold dashes which 
infringe the claims of patents granted to George M. Peters 


ee a 


5 and covering his inventions. Suit was brought against them 
in the Indiana circuit. Infringement was admitted upon 
inany points, but the bill was dismissed by the circuit court 
on the ground that the alleged invention was not patentable, 
and therefore this appeal is brought to this Court. 

The patents in suit are two in number. 

No. 213,529, granted March 25, 1879, to George M. Peters, 
| of Columbus, Ohio, upon an application filed in the United 
: States Patent Office June 19, 1875, which patent covers the 
@ broad invention of a dash with laterally adjustable feet. 

Reissue No. 9891, granted October 11, 1881 (original num- 
ber 224,792, dated February 24, 1880), to George M. Peters, 
| of Columbus, Ohio, upon an application for sach reissue 
’ filed in the United States Patent Office June 15, 1881; ap- 

plication for original patent filed May 5, 1879. That part 
of this reissued patent which is here in suit covers certain 
improvements in the structure of the dash frame which 
enable the invention of laterally adjustable feet to be used 
successfully and to advantage. The invention here dis- 
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closed is therefore supplementary to the broad invention of 
laterally adjustable feet in combination with the dash de- 
scribed and illustrated in the above-mentioned patent No. 
213,529. 

All the patents above referred to are duly set out in evi- 
dence and in the record in this ease. 

The specification and drawings of patent No. 213,529 show 
a dash of certain construction, having laterally adjustable 
and detachable feet by which it may be attached to a wagon 
body of any width. The said lateral adjustment is attained 
by securing the feet to the dash by bolts passing through 
slots in the lower portion of the dash. This patent has in 
all eight claims. ‘The first four claims, the infringement of 
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Specification of Errors. 
The point in the decision of the court below on which 
this appeal is taken is that— 
The court below erred in holding that there was no pat- 
entable invention in the devices described and claimed in 


the patents here in suit. 


roe specincation and drawings of reissued patent No. 9891 
show a dash having similar laterally adjustable and de- 
tachable feet, the said feet and that portion of the frame of 
the dash to which said feet are attached being channeled on 
either or both sides. This reissued patent has in all thirteen 
claims, the last eleven of which are literal reproductions of 
the eleven claims of the original patent, No. 224,792, of which 
the patent in suit is a reissue. 

Claims 1, 2,38, and 11 of this reissue patent, which are 


to any wagon body which his customer may order him to 
construct. 

A further and important advantage resulting from the use 
of Mr. Peters’ invention is that by means of these same de- 
tachable and adjustable feet the dash may be attached to 
the wagon body readily and without injury to either. Be- 
fore this invention came into use the dash frame was made 
with feet welded solidly to it. When such a dash was ap- 
pled to the wagon body the feet rarely fitted ; consequently 
they had to be reheated and bent, thus injuring the polished 
leather of the dash, as well as the wagon body itself, and 
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consuming much time. 

The Peters improvement in dashes was immediately 
adopted by the public, and half a million dashes were man- 
ufactured under the patents in a few years. The appellees, 
Hanson and Van Camp, have made and sold dashes which 
infringe the claims of patents granted to George M. Peters 
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and covering his inventions. Suit was brought against them 
in the Indiana circuit. Infringement was admitted upon 
many points, but the bill was dismissed by the circuit court 
on the ground that the alleged invention was not patentable, 
and therefore this appeal! is brought to this Court. 

The patents in suit are two in number. 

No. 213,529, granted March 25, 1879, to George M. Peters, 
of Columbus, Ohio, upon an application filed in: the United 
States Patent Office June 19, 1875, which patent covers the 
broad invention of a dash with laterally adjustable feet. 

Reissue No. 9891, granted October 11, 1881 (original num- 
ber 224,792, dated February 24, 1880), to George M. Peters, 
of Columbus, Ohio, upon an application for such reissue 
filed in the United States Patent Office June 15, 1881; ap- 
plication for original patent filed May 5, 1879. That part 
of this reissued patent which is here in suit covers certain 

improvements in tthe structure of the dash frame which 
enable the invention of laterally adjustable feet to be used 
successfully and to advantage. The invention here dis- 
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Specification of Errors. 


The point in the decision of the court below on which 
this appeal is taken is that— 

The court below erred in holding that there was no pat- 
entable invention in the devices described and claimed in 


the patents here in suit. 
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closed is therefore supplements ry to the broad invention of 
laterally adjustable feet in combination with the dash de- 
scribed and illustrated in the above-mentioned patent No. 
213,529. 

All the patents above referred to are duly set out in evi- 
dence and in the record in this ease. 

The specification and drawings of patent No. 213,529 show 
a dash of certain construction, having laterally adjustable 
and detachable feet by which it may be attached to a wagon 
body of any width. The said lateral adjustment is attained 
by securing the feet to the dash by bolts passing through 
slots in the lower portion of the dash. ‘This patent has in 
all eight claims. The first four claims, the infringement of 
which cannot, upon an examination of the testimony and 
exhibits in this case, be for a moment questioned, are as fol- 
lows : 

(1.) The combination of a dash and laterally adjustable 
attachments, whereby the same may be connected to vehicles 
of different widths, substantially as set forth. 

(2.) A dash or dash frame having slots or openings, whereby 
attachments may be made at different points, substantially as 
and for the purposes set forth. 

(3.) A dash provided with bearings having slots or open- 
Ings, substantially as and for the purpose specified. 

(4.) A dash frame provided with bearings arranged to 
strengthen the frame in those parts whereby the dash is to 
be connected to the laterally adjustable feet or to the vehicle. 

The specification and drawings of reissued patent No. 9891 
show a dash having similar laterally adjustable and de- 
tachable feet, the said feet and that portion of the frame of 
the dash to which said feet are attached being channeled on 
either or both sides. This reissued patent has in all thirteen 
claims, the last eleven of which are literal reproductions of 
the eleven claims of the original patent, No. 224,792,of which 
the patent in suit is a reissue. 

Claims 1, 2,3, and 11 of this reissue patent, which are 
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clearly infringed by the defendant’s dashes in evidence, are 
as follows: bay 

(1.) A vehicle dash whose lower bar is provided exteriorly 
with a channel or recess, the metal on either side of the 
channel or recess affording a bearing for the dash foot or 
other portion of the vehicle to which the dash is connected, 
for the purposes specified. 
(2.) A dash whose lower rail is composed near or at the 
| ends of two thick portions united by an easily perforated 

web, for the purposes specified. 

(8.) A dash provided with a rail having vertically flat 
sides, one or both of said sides being exteriorly channeled, 
substantially as and for the purposes specified. 

(11.) The foot channeled on either or both sides, substan- 
tially as and for the purposes specified. 

The defenses raised in this case are prior use, lack of pat- 
entability, invaiidity of reissue. The lastis, of course, urged 
only against reissue patent No. 9891. The first two are 

urged against both patent No. 215,529 and the reissued pat- 
ent. 

This Court long since determined the character of proof 
required to establish the defense of prior use. 
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| “The invention or discovery relied upon as a defense 
must have been complete and capable of producing the re- 
sult sought to be accomplished, and this must be shown by 
| the defendant. The burden of proof rests upon him and 
3 every reasonable doubt should be resolved against him. If the 
thing were embryotic or inchoate; if it rested in specula- 
tion or experiment; if the process pursued for its develop- 
ment had failed to reach the point of consummation, it can- 
not avail to defeat a patent founded upon a discovery or in- 
vention which was completed, while in the other case 
there was only progress, however near that progress may 
have approximated to the end in view. The law requires not 
| conjecture, but certainty. If the question relates toa machine 
| the conception must have been clothed in substantial forms 
: which demonstrate at once its practical efficacy and useful- 


ness.” (Coffin vs. Ogden, 18 Wall., 120.) 
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“ Letters patent of long standing will not be declared in- 
valid upon testimony largely impeached.” (Agawam Co. 
vs. Jordan, 1 Whitman, 187.) 


These decisions have been affirmed and again applied by 
this Court in the recent case of Cantrel vs. Wallick, 35 O. G. 
871, where the facts were like those of the case at bar. The 


Court says: 


“The prior use and consequent want of novelty alleged 
by the defendant was the making in 1866 and the using 
from that date till 1871 by Frederick W. Werner of a box 
for enameling moldings, in which the invention described in 
the patent of the plaintiff was embodied. Werner testified 
to this making and use, and to the further fact that in 1874 
he sold the box to Ladd, who some time afterward began 
using it. The burden of proof is upon the defendant to es- 
tablish this defense, for the grant of the letters patent is 
prima facie evidence that the patentee is the first inventor of 
the device described in the letters patent and of .its novelty. 
(Smith vs. Goodyear Dental Vulcanite Co., 53 U.S., 486; 
Lehnbeuter vs. Holthaus, 105 U.8., 94.) Not only is the 
burden of proof to make good this defense upon the party 
setting it up, but it has been held that every reasonable 
doubt should be resolved against him. (Coffin vs. Ogden, 
18 Wall., 120; Washburn vs. Gould, 2 Story, 122,142.) The 
proof of prior use in this case depends on the testimony of 
Werner and T. C. badd. The contrivance to which the tes- 
timony of these witnesses refers is not produced nor any 
model of it. It is merely represented in a drawing made by 
Werner six years after he had sold the box to Ladd. These 
two witnesses are contradicted by four others, who were en- 
gaged in the factory where the box was used and who had 
frequently seen the box referred to when in use and the 
moldings enameled by its use. The defendant has therefore 
failed to show by preponderance of proof, much less beyond 
reasonable doubt, the prior use on which he relies.” 


The case of prior use alleged in the case at bar (testimony 
of Rentfrow and Post, pages 15 to 45, Addition to Record) 
rests similarly on the testimony of two witnesses similarly 
contradicted, not only “ by four others,” but by eight others, 
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who had every opportunity of knowing about the alleged 
facts testified to by the witness Rentfrow. “ The defendant 
has, therefore, failed to show by preponderance of proof, 
much less beyond reasonable doubt, the prior use on which 
he relies.” 

The defendants and appellants also allege in their answer 
to the bill that the inventions covered in these patents are 
described in certain prior patents and publications, but these 
were not urged at the hearing, and they may be dismissed, 
in the language of this Court in the ease of the Consolidated 
Safety Valve Co. vs. The Crosby Steam Gauge and Valve 
Co., 30 O. G., 991, as follows: 

“Tn regard to all of the above patents adduced against 
Richardson’s patent of 1866, it may be generally said that 
they never were in their day, and before the date of that 
patent or of Richardson’s invention, known or recognized as 
producing any such result as his apparatus or that patent pro- 
duces, as above defined. Likenesses in them in_ physical 
structure to the apparatus of Richardson in important par- 
ticulars may be pointed out, but it is only asthe anatomy of 
a corpse resembles that of a living being. The prior struc- 
tures never effected the kind of result attained by Richard- 
son’s apparatus, because they lacked the thing which gave 
success.” 

The evidence offered in this case to establish the fact of 
prior use consists mainly of the testimony of the witnesses 
Rentfrow and Post (found on pages 15 to 45, Addition to 
Record), which is directed to the broad issue of a dash with 
adjustable feet. The testimony of these witnesses is involved 
in such contradictions and inaccuracies that, standing alone, 
under the rulings of this Court, as cited above, it would not 
be sufficient to defeat plaintiff’s claim. Attention is called 
to a few points illustrative of the character of the evidence 
referred to. 3 

RENTFROW’S TESTIMONY. 
The Court will note that the questions are leading and 


suggestive. 
He testifies to certain alleged constructions by him in which 
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a number of holes were bored in the bottom rail of a dash 
and the upper ends of the separable feet were turned to right 
and left in theshapeofan F. Itis evident that the arrange- 
ment which he is trying to describe was simply the use of 
these feet at one or the other end of dash, so that the top 
portion of the F would point in or out and thus give the 
feet two different adjustments. A cursory examination will 
disclose that this is not the construction involved in the in- 
vention at issue. (See answer to QQ. 15 and 116, pages 17 
and 26.) 

QQ. 153 and 154, page 30 and following, show the witness 
to be ignorant of the meaning of terms employed through- 
out his examination, and, consequently, of the meaning of 
the questions which he was answering. 

Q. 18, page 17, refers simply to a method of splicing and 
does not involve the invention at issue. 

Compare Q. 5, page 16, and Q. 19, page 18, for variation 
in dates. 

Q. 21, page 18. Rentfrow testifies that he lived at Misha- 
waka in 67 and ’68, and the witness Post, in his effort to 
make his testimony agree with Rentfrow’s, states the same 
date as the time when he worked at the same place with 
Rentfrow. The testimony of Wood, Eberhart, Nutt, and 
Bagley, the employers of Rentfrow, corroborated by Kim- 
berley and Pitner, fellow- workmen of Rentfr oW, proves con- 
clusively that it was in ‘D6, ’57, or 758 that he was working 
in the places he describes. These two witnesses are ten years 
out of the way inthe dates. ‘The precise agreement in their 
mistukes is suggestive. 

Rentfrow’s direct testimony (QQ. 7, 12, 25, 27, pages 16 
to 18), to the effect that he made new dashes with separable 
feet, is flatly contradicted oy his answer to Q. 57, page 19. 

QQ. 40 to 45, page 20, presents evidence of his want of 
definiteness and self-contradiction. 

Q. 46, he makes another mistake, this time of twenty years, 
in the date, placing a period of his life at a date five years 
before the taking of the depositions, when, as before shown, 
the overwhelming testimony of other witnesses proves it to 
have been twenty-five years before the taking,of such depo- 
sition. 
~ QQ. 53 and 58. Rentfrow is unable to state for whom he 
was working at the time about which he is testifying, with 
minute particularity as to the kind of work done. 
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QQ. 83 to 87, page 23, covers simply feet bolted to the dash 
with two or more bolts, and not feet with lateral adjustments. 

Q. 102, page 24. Rentfrow makes again a mistake of twenty 
years in dates. 

Q. 25 to 27, page 18. Rentfrow states that the dashes 
made were for Dr. Grimes and a Mr. Shank. 

Q. 122, page 26. Testifying as to the same dashes, he says 
he thinks one was made for Dr. Grimes, but does not know 
for whom the other was made. 

Q. 80, page 23. Says the dashes were for a couple of buck- 
boards. 

Q. 125, page 26. He says the vehicle which Mr. Shanks 


got was a drop-front buggy. 


These points are cited to show that the witness was trying 
to give color of probability to his statements by giving 
names, &c., and in one case saying the man mentioned was 
dead. All the facts were shown to be not in accord with 
the statements of the witness. 


POST’S TESTIMONY. 


Q. 2, page 31. Post follows Rentfrow, and, in his anxiety 
to have the testimony hang together, makes a mistake of 
ten years in dates. 

Q. 3. He follows him also in mistaking the name of the 
firm for which he worked. 

Q. 12, page 32. He has no recollection of adjustable feet 
on the buck-board dashes which Rentfrow positively testi- 
fies were, ip a measure, adjustable. 

Q. 17, page 32. The construction here described was 
merely the bolting of the feet through the dash, and does 
not necessarily involve adjustability. 

Q. 29 Q to 32, page 33. He describes the Shank vehicle asa 
phaeton; Rentfrow having at different times described it as a 
buck-board and a buggy. Post testifies to a slot in the 
shank dash, about which Rentfrow has said nothing. On the 
contrary, Rentfrow (Q. 134, page 27) states positively that 
said dash had holes, and not the slot. 

Shank says (Q. 29) that this dash had four feet. Rent- 
frow mentions ouly two. 

Q. 35, page 34, in his testimony Post evinces something 
of eagerness to make outa case, and is led into the statement 
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that many similar dashes were made for the trade. The 
improbability of this is apparent from the testimony of the 
three employers of witness that nothing of the kind was 
ever made in their shop, and that they would have known 
it if such work had been turned out. The employers are 
corroborated by the evidence of the workmen, Kimberley and 
Pitner, to the effect that any such change would have been 
regarded as a great improvement and would have been 
adopted ; and, further, that when the improvement in con- 
troversy did become known over five hundred thousand 
dashes were manufactured in a few years. This answer is 
important as showing the animus of this deponent and in- 
dicating the general trustworthiness of his testimony. 

QQ. 45 to 47, page 35. Post fortifies his recollection as to 
the time during which he werked at Mishawaka by an enu- 
meration of a number of circumstances interwoven there- 
with, yet he was ten years out of the way, as before shown 
and afterwards acknowledged by him. (Page 65, Transcript 
of Record.) 

Q. 105, page 24, Addition to Record. Rentfrow recollects 
the names of Ashton and Steele as among his fellow-work- 
men at the timein regard to which he was testifying, but can- 
not recall those of Kimberley and Pitner. Ashton and Steele 
were not produced. Kimberley and Pitner were produced 
and testified that they knew nothing of the work which 
Rentfrow claims to have done, though they worked by his 
side at the time, and that if they had known of it they would 
have remembered it on account of its novelty; that they had 
every opportunity of seeing everything what Rentfrow did 
while in the shop, and would certainly have known it if 
anything of the kind had been done by him. ‘The testimony 
of Kimberley and Pitner is clear cut, positive, and unshaken 
on cross-examination. 

Rentfrow’s three employers, Eberhart, Nutt, and Bagley 
(pages 59, 68, and 70, Transcript of Record), testified that they 
knew everything that was going on in their shops, and that 
tentfrow never did anything of the kind he describes. Dr. 
Grimes and Mr. Shank also testify that they never bought 
any vehicle of the kind that Rentfrow says was sold to them, 


and that they never saw a dash with adjustable feet. All 


— 
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this testimony is clear and positive, each witness corrob- 
orating the others, and unshaken on cross-examination. 

Thus it will be seen that the testimony of Rentfrow and 
Post is contradicted, 1st, by the improbability that they 
would turn out work not ordered nor authorized; 2d, by the 
emplovers for whom the work was done that no such dashes 
as are ip issue were ever turned out; and 3d, by the men 
who purchased the vehicles as well as by the evidence of the 
fellow-workmen of Rentfrow and Post. 

Defendant’s witness, Wood, also gives some uncorrobo- 
rated, confused, and uncertain testimony (page 7, Addition to 
tecord) as to having seen some dashes having some of the 
features of novelty covered in these patents previous to Mr. 
Peter’s invention of the same, but the only part of his testi- 
mony entitled to any weight—that referring to the dashes 
seen at the works of Loomis & Avery, Chicago—is squarely 
contradicted by the complainant’s witnesses, Binder and 
Ballom (pages 86, 87,and 88, Transcript of Record), respect- 
ively foremen of the blacksmithing and carriage-trimming 
departments of those works. 

Moreover, the dates at which he thinks he may have seen 
slotted dashes are subsequent to June 19th, 1875, when the 
application for patent No. 213,529 was filed. 


NATURE OF THE INVENTIONS HERE AT ISSUE. 


To clearly grasp the questions involved in this case and to 
correctly apply the familiar principles of patent law to 
them, it is necessary tosharply define the inventions here at 
issue. As against patent No. 213,529, which covers broadly 
a dash with laterally adjustable and detachable feet, it is 
urged by the defense that “slots are old,” and therefore the 
patent is invalid. Granted; but this appellant does not 
claim to have invented the slot, any more than he claims to 
have invented the dash. 

“A patentable invention is a mental result. * * * The 


machine, process, or product is but its material reflex and 
embodiment.” (Smith vs. Nichol, 21 Wall., 112.) 
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The idea, the “ mental result” or conception which here 
forms the basis of invention is that of the combination with 
the dash of feet or connections—‘ attachments,” as they are 
called in claim 1—which shall be laterally adjustable upon the 
said dash. The attempt to befog the point involved in this 
case by saying “slots are old” is idle. The slot is not the 
invention, but merely a part of “its material reflex and em- 
bodiment.” The question that here confronted the inventor 
was— 

“ How can I overcome the many difficulties that arise in 
the fitting of a dash with solid feet to the wagon body ?” 


The dash with solid feet was an awkward construction to 
begin with. Then, the feet rarely fitted the body, and heat- 
ing and bending, boring and gouging, had to be done. All 
this injured the polished leather of the dash and took much 
time. Even if the solid feet fitted the first time the frequent 
measurements and nice work necessary to bring about that 
consummation rendered the job costly, and required that 
each wagon should havea particular dash specially made 
for it, thus rendering impossible the wholesale manufacture 
of a large number of duplicate parts at once—the principle 
which lies at the basis of economy in manufacturing. 

As the inventor pondered over these difficulties, which 
had been a source of annoyance since dashes were first used, 
and against some of which he had unsuccessfully struggled 
with his prior invention, shown in patent No. 102,315, 
granted April 26, 1870, and illustrating a detachable but not 
adjustable dash-foot, he finally conceived the idea embodied 
in the design which is covered by the patent, namely: 
“ Make the feet detachable and laterally adjustable.” 

At that moment the difficulty was solved. Simultaneously 
with the birth of the idea a dozen possible embodiments of 
it—the slot and bolt, the sliding friction clamp, the screw 
method of adjustment, ete.—probably came troopipg into 
the mind of the inventor, as they would have come before 
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the mental vision of any other person familiar with me- 
chanical constructions. All these are of the common stock 
in trade of the engineering world and not individually 
patentable; but the law says also that abstract ideas, func- 
tions, and results cannot be patented; that the patentee must 
particularly point out and illustrate the particular and pre- 
ferred concrete form of mechanism in which his invention 
is to be embodied, and this the applicant did, showing the 
old adjustment by a bolt and slot, only to be met by in- 
fringers with the assertion that “slots are old.” The various 
mechanical expedients—the dash, foot, slot, bolt, and nut— 
were old and before the mind of every one skilled in the art. 
The combination of them, however, if embodying a new and 
useful result, is patentable, and the fact that the mechanical 
constituents are old and familiar in no way detracts from 
such patentability, though, after the invention is made and 
comes into general use, the said mechanical expedients are 
so simple that when the attention of the superficial observer 
is directed to them he exclaims— 


“Anybody could have done that.” 


The truth which it is here attempted to express is set 
forth with clearness and force by this Court in the decision 
in Wooster vs. Blake, 22 O. G., 782: 


“ Much is said in the evidence on the part of the defend- 
ants as to the obvious character of this or that arrangement, 
and that any mechanic would know enough to do this or 
that. This is the often-repeated story in belittling inven- 
tion. The invention consists primarily in finding out what 
mechanical operation is necessary to produce a practical re- 
sult arrived at. When such operation is hit upon the me- 
chanical work is easy. It is easy when the mechanical 
operation is seen to say that it was obvious that certain 
mechanical arrangements would effect it; but mechanical 
arrangements are tried and tried in vain to reach a practical 
result, because the mechanical operation which is to effect 
such result is not yet seen. In looking at the completed 
thing the mechanical operation is there, but the inventor, 
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though he knew all about cams and levers and other me- 
chanical arrangements, did not have in advance before him 


the coveted mechanical operation.” 


Nor does the fact that dashes are old, slots are old, and 
detachable feet are old, separately, detract from the patent- 
ability of the appellant’s new and useful combination of 
these old elements. 


“Where the thing patented is an entirety, consisting of a 
separate device or of a single combination of old elements 
incapable of division or separate use, the respondents cannot 
make good the defense in question by proving that a part of 
the entire invention is found in one prior patent, printed 
publication, or machine and another part in another, and so 
on indefinitely, and from the whole or any given number 
expect the Court to determine the issue of novelty adversely 
to the complainant.” IJmhaeuser vs. Buerk, not reported; 
(Parks vs. Booth, 102 U.5., 96.) 


That the invention covered in this first claim was new is 
established by the testimony of many witnesses and of tie 
expert witness Elliot, who testifies, page 38 of the printed 
Transcript of Record, lines 3 to 9, “ The state of the art re- 
veals the fact that dashes for vehicles were made with sepa- 
rable feet prior to the date of this invention, but I am not 
aware that any dashes were provided with any members or 
portions of their frame so constructed as that there could be 
a lateral adjustment, or any adjustment by which the feet 
could be adapted for narrower or wider bodies of vehicles 
prior to the date of this patent.” | 

The patentee’s invention rendered the production of a 
slotted dash possible as a separate article of manufacture. 
Such a slotted dash is shown to be new, and therefore claims 
2, 3, and 4 of this patent, which are not combination claims, 
are equally valid as being for such a new article of manu- 
facture. <A perfectly analogous case is that of McComb vs. 
Brodie, 5 Fisher, 384, where Mr. Justice Woods held a cot- 
ton tie with a slot in it to be a patentable invention. The 


14 


tie was old; the slot was old. The substitution of the slo 

for a hole simply facilitated the application of the tie. Simi 

larly, a dash with slots in it is certainly patentable if nev 

and if the slots facilitate the attachment of the dash to thi 
ragon, even though “slots are old.” 

The appellees’ counsel assert that the separable dash fee 
and dash were the natural outgrowth of the advance in the 
art of carriage-making and its division into specialties 
This is inverting the true state of affairs, for it is respectfully 
submitted that the testimony in this case tends rather t 
show that a great advance in the ert dated and resulted fron 
the invention of a dash that could be applied to any wagon 
thus rendering the manufacture of dashes asa specialty pos- 
sible; that the growth of the art is the result of the inven. 
tion, rather than the invention being simply the result of 
the growth of the art. 


INVENTION DISCLOSED IN REISSUE PATENT. 


The principle involved in determining the patentability 
of the invention covered in claims 1, 2, and 3 of reissued 
patent No. 9891 is a little different from that upon which 
the previous discussion has hinged. ‘The principle is that 
clearly enunciated in the leading case of Hailes vs. Van 
Wormer, 20 Wallace, 3538: 

“Tnvention generally consists in new modes of applying 
what was before known so as to produce thereby effects 
either not produced before or not produced in that manner 
or not produced so usefully.” 


[It is urged by the appellees and established by the testi- 
mony of their witnesses, Wood and Brackett, that “channel 
irons are old.” No one would ever deny that well-known 
fact. The appellant lays no claim to the invention of chan- 
nel irons; he claimssimplyadash in which there is a “new 
mode of applying” this “ before-known” channel iron—a 
dash in which the channel irons are so incorporated as to 
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attain a certain specific object, that object being so attained 
by the development from the channel irons of effects proba- 
bly “not produced before,” certainly “not produced in that 
manner,” or at least “ not produced so usefully.” 

The object which the patentee had in view was to produce 
a dash having that portion of its lower rail to which the feet 
are attached and from which the uprights of the dash spring 
so shaped that it will present the greatest possible resistance 
to the twisting or torsional strain brought upon it when the 
top of the dash is pressed outwardly or inwardly, and at the. 
same time enable the feet to get such bearings upon it as shall 
present the greatest possible resistance to that same twisting tend- 
ency, While the minor but important features of being light 
and easily perforated at the point of and for the purpose of 
such attachment will not be lacking. 

It occurred to the inventive mind of this patentee that the 
old channel iron had certain latent qualities which particu- 
larly fitted it for resisting these strains and affording a good 
bearing surface for the attachment of the feet. Thus the 
specification of the reissued patent says (see last line of page 
26 and first line of page 27 of printed Transcript of Record): 
“The lower rail is made broad and flat, so that the slot a or 
holes a’ can be made therein and leave a strong bearing for 
the attachment of the feet.” 

Again (see line 27, page 27), “ the wide, vertical, flat faces 
of the lower rail afford a desirable bearing for the dash foot or 
vehicle body (as the rail can be readily perforated for bolts 
or rivets and the thick edges left above and below the per- 
forations are first-rate bearings for said foot or body) and pos- 
sess great advantages over the customary convex ‘or oval 
rails, the central portion of which, being thick, renders them 
hard to punch, and the edges afford no flat surface for said foot 
or body to press against.” 

Also (line 40, page 27), “the thick parts, however shaped, 
connecting said web serving as supports or bearings for the | 
attachment of the foot.” 
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This point is also brought out in the testimony of the 
expert witness Elliott (2, 6, page 41, lines 23 to 32, printed 
or of Record): “ Now, as I have already said, in 
speaking of the delenide ant’s dashes, Complainant’s Exhibits 
A, B, and C, I find they are formed or provided with J 
such ‘channel bars’ or bars that are recessed so as to form 


~ > 
USL 


te 


thick portions on the upper and lower edges, and with their 
webs between such thick portions, either by making the 
lower rail very strong in the direction of its width and much 
lighter than would be the case if the bottom rail were made 
of a flat bar of the same width, and which thereby furnishes 
a ‘broad bearing surface, as I have already explained in 


‘ ** 


speaking of the previous patent, for the feet to rest against. 


In all of the uses of channel iron mentioned by the appel- 
lees’ witnesses, such as balustrade rails, girders, railroad 
rails, frames for safes, fences, carriage running gear, stoves, 
sewing machines, &c.,and in all those known to counsel the 
strain brought upon the iron is a bending strain, or, as the 
— term it, a simple deflecting strain. Wherever, in 
these and other uses, channel irons are spliced together the 
is there an internal twisting strain, like that brough upon 
the patentee’s channeled dash rail. In no case of splicing, 


strain upon the splice is also a deflecting strain. In no case 


in the ordinary way, does the clamp seize the thick portions of 
the iron; on the contrary, it gr asps the thin parts or web, as in 
the familiar example of fishing-rail joints in a railway track. 

These two actions are entirely different. The character- 
istics of the channel iron brought into play in the two cases 
are entirely different. The transition required the exercise 
of the inventive faculty. It was not a logical sequence. 
The material of the channeled dash rail is so disposed 
as to resist the internal torsional strain to the best 
sible advantage. The shape of the rail is such ; 
enable the feet clamped to it to obtain solid bearings at 
the points farthest from its center, thus affording the greatest 


possible leverage in resisting the external torsional strain 
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that tends to tear and twist the rail away from the foot. It 
is therefore most respectfully submitted that,though channel 
iron “was before known,” this patentee has developed a 
“new mode of applying” it, “so as to produce thereby 
effects ” “ not produced before,” “ not produced in that man- 
ner,” and “ not produced so usefully.” 

The inventor is therefore entitled to a patent on what? 
Not on the channel iron used in such a manner as to bring 
out these qualities, for channel iron is the same and has the 
same latent and inherent characteristics, whether it is used 
in the frame of a dash or in the frame of a steamship; but 
he is entitled to a patent upon the new article of manufact- 
ure—‘a dash provided with a rail having vertically flat 
sides, one or both of said sides being exteriorly channeled, 
substantially as and for the purpose specified ” (claim 3, re- 
issue No, 9891 here in suit)—upon the “new manufacture” 
which his inventive genius has produced by so incorporat- 
ing in it things separately old as to bring out new qualities 
and produce new results. 

A case perfectly analogous to the one at bar is found in 
Guidet vs. The City of Brooklyn, 105 U.S., 550, in which 
this Court held that a pavement formed with blocks having 
their edges chamfered in order to afford a foothold to draft 
animals was patentable. Said the honorable Chief Justice in 
delivering that opinion: 


“ Guidet chamfered the edges of the broad sides, and thus 
got the advantage of placing the blocks close against each 
other and keeping the pavement firm, while he secured on 
the surface the necessary open joint to furnish a good foot- 
hold. That, as it seems to us, was all there was of his in- 
vention, and we are by no means inclined to hold that it 
was not patentable to him. He took the block of stone in 
ordinary use and, by substituting the chamfered edge on 
the broad side for the narrow strip of wood or stone, got the 
space that was needed for the joint, and solidified the pave- 
ment by bringing the stones that furnished the surface 
which was to be used for travel firmly together.” 
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Blocks of stone with chamfered edges are as old as the 
Egyptian temples—an hundred times older than channel 
irons—and yet this Court said unequivoeally that their in- 
corporation in a pavement in a manner that brought out 
usefully certain latent qualities rendered the resulting 
structure a patentable one. Does not, therefore, the new use 
of channel irons in dashes in such manner as to bring out 
new features and hidden qualities, as above explained, also 
render the resulting article of manufacture patentable? 

This matter of patentability arising from a new and dif- 
ferent function, developed by the novel use of an old me- 
chanical device in a novel situation, was touched upon by 
this Court in the case of Bates vs. Coe, 98 U.S., 31: 


“ Devices In one machine may be called by the same name 
as those contained in another and yet they may be quite 
unlike in the sense of the patent law—in a case where 
those in one of the machines perform different functions 
from those in the other. In determining about similarities 
and differences the courts of justice are not governed merely 
by the names of things, but they look at machines and their 
devices in the light of what they do, or what office or fune- 
tion they perform and how they perform it, and find that a 
thing is substantially the same as another if it performs 
substantially the same function or office in substantially the 
same way to obtain substantially the same result, and that 
devices are substantially different when they perform different 
duties in a substantially different way or produce a substan- 
tially different result. (Cahoon vs. Ring, 1 Clifford, 620.)” 


Independent of other considerations, the prompt adoption 
by infringers of this form of dash, with~channeled rail, 
would seem to prove that it is more efficacious than the old 
form of dash, and “ to render the article new, in the sense of 
the patent law, it must be more or Jess efficacious or possess 
new properties by a combination of other ingredients.” (Glue 
Co. vs. Upton, 97 U.S., 3.) 
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PRECEDENTS CITED BY APPELLEES. 


The precedents cited in the appellees’ brief upon this point 
have no bearing whatever upon this case. The strong and 
deserved words of condemnation uttered by Mr. Justice 
Bradley in The Atlantic Works vs. Brady were called forth 
by a state of facts in that case which showed several com- 
plete anticipations of the patent in suit by practical working 
devices, and also a clear case of stolen invention. In the 
very same decision this Court said: “ The design of the pat- 
ent laws is to reward those who make some substantial dis- 
covery or invention which adds to our knowledge and makes 
a step in advance in the useful arts. Such inventions are 
worthy of all favor;” and if the testimony of the five intelli- 
gent, practical carriage-makers who were called to the stand 
in this case and the testimony of the trade, which had pur- 
ehased half a million of Peter’s dashes up to 1882, is to be 
given any weight whatever, this invention now before you is 
one which has made a “step in advance in the useful arts.” 

In Pearce vs. Multord the patent was invalidated by the 
existence of hundreds of completely and absolutely identical 
anticipatory devices. 

In Vinton vs. Hamilton a patient for a certain form of 
cupola furnace for melting pig iron and slag was held in- 
valid because it was a case of completely analogous double 
use. The same construction was employed for the same 
purpose in every iron-ore smelting furnace in the world. If 
this appellant were claiming a buggy dash having a slot in 
it, while abundant testimony and the history of the art show 
that wagon dashes with identical slots were known to every 
manufacturer in the country, this case would come under 
the rule in Vinton vs. Hamilton, and would never have been 
brought before your honors on appeal. 

The same remarks apply to the case of Brown vs. Piper, 
cited in appellees’ brief. That involved simply the applica- 
tion to the preservation of fish of a process widely applied 
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in the ‘preservation of corpses. The process was applied to 
| the new use absolutely without change or the development 
| of a single idea new and original, in the sense of the patent 
law or in any other sense. ‘There is not a trace of similarity 
between that case and the one at bar. 

In Roberts vs. Ryer, cited in appellees’ brief, this Court re- 
iterated the familiar rule that it is “no new invention to 
use an old machine for a new purpose;” but we do not un- 
derstand that the Court said that if one incorporated an old 
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| element, machine, or article (such as the slot or the channel 
| iron) in a new structure or combination, which structure or 
| combination is “for a new purpose,” and into which new 


structure or combination the old element is introduced “ for 
a new purpose,” and the result isso great and acknowledged 
an improvement in the art that it is universally adopted and 
the patent therefor persistently infringed, that “there is no 
new invention.” 

The case of Mosler Safe Co. vs. Mosler, cited, seems to have 
i no bearing whatever on the one at bar. That of Tucker vs. 
i Spaulding, also cited, turned upon a case of complete antici- 
pation. The patent was for asaw. The anticipatory device 
was a saw of identical construction, the only difference being 
that it was primarily intended for sawing but a little way 
into a beam to form a mortise. Patentee claimed the ma- 
chine and the machine was old. It was the same machine as 
the anticipatory device, only slightly enlarged. 

No such questions as those decided by this Court in the 
cases cited are hereinvolved. Thisappellant is not claiming 
an old thing or the “new use” of an old thing. He does 
not claim the invention of channel iron or of any “new 
use” of channel iron. He does not claim the invention of 
slots or of any “new use” of slots. He claims a new article 
of manufacture, a dash having its lower rail channeled and 
slotted for the purpose described, and the claim is believed 
to be valid, as are also the others here in suit. 
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AS TO THE ALLEGED INVALIDITY OF THE REISSUE. 


The appellees and defendants alleged in their answer to 
the bill of complaint that reissued patent No. 9891 was in- 
ralid as being an unwarrantable expansion of the original 
patent. The reissued patent is a word-for-word reproduc- 
tion of the original patent, with the addition of the claims 
1 and 2 and of the seven-line paragraph of the descriptive 
portion of the specification (printed from lines 37 to 43 of the 
transcript of record in this case). Said reissue is believed 
to be valid because— 


Ist. It is for the same invention. ‘This is apparent 
on its face,and “if the reissue covers only the same in- 
vention it is valid.” (Morey vs. Lockwood, 8 Wal- 
lace, 230.) 


2d.- The added claims, 1 and 2, are narrower in 
scope than the original claims. (See testimony of 
Boyd Elliot, Q. 6, page 42, printed Transcript of 
Record.) 


3d. The reissue was applied for within fifteen 
months after the grant of the original patent. “ In 
all the like cases in which the Supreme Court has 
ruled against the validity of the reissue (so far as I 
know) the lapse of time has been greatly in excess 
of two years.” (Judge Acheson in Stutz vs. Arm- 
strong, 28 O. G., 367.) 


4th. Independent of the validity of the reissued 
patent as a whole the 3d and 11th claims, which are 
admittedly infringed, are reproductions of claims 1 
and 9 of the original patent, and therefore undoubt- 
edly valid, so far as the question of reissue is con 
cerned. (Gage vs. Herring, 25 O. G., 2119; Coon vs. 
Wilson, 30 O. G., 889; Yale Lock Manufacturing Co 
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vs. Sargent, 35 O. G., 497; Reed vs. Chase, 33 O. G., 
996 ; Eclipse Windmill Co. vs. Woodmansee Co., 32 
O. G., 16038. 


UTILITY INDICATIVE OF PATENTABILITY. 


Finally, if there still remains any doubt as to the patent- 
ability of these improvements in dashes it should disappear 
before the verdict of the world asexpressed by the enormous 
demand for them in the carriage market. 


“ Undoubtedly the results or consequences of a process or 
manufacture may, In some cases, be regarded as of impor- 
tance when the inquiry is whether the process or manufact- 
ure exhibits invention, thought, or ingenuity. Webster, on 
the subject-matter of patents (page 30), says: ‘The utility of 
the change, as ascertained by its consequences, is the real 
practical test of the sufficiency of an invention, and since the 
one cannot exist without the other the existence of the one 
may be presumed on proof of the existence of the other. 
Where the utility is proved to exist in any degree a suffi- 
ciency of invention tosupport the patent must be presumed.’ 
We do not say that the single fact that a device has gone 
into general use and has displaced other devices which had 
previously been employed for analogous uses establishes in 
all eases that the later device involves a patentable inven- 
tion. Jt may, however, always be considered, and when the other 
facts in the case leave the question in doubt it is sufficient to turn 
the scale.” (Decision of this Court in Smith vs. Goodyear 
Dental Co., 93 U. S., 486.) 


Practical carriage-makers regard the invention of a dash 
with laterally adjustable feet as of great value; and it was 
one that never occurred to them, though they labored under 
the very difficulties it removed, and strove themselves to 
escape from such difficulties. (Bagley, Q. 13 and 17; Kim- 
berly, Q. 58 and 60; Pitner, Q. 16 and 17; Nutt, Q. 15.) 
The patentable novelty of this improvement, therefore— 


“Ts plain from the evidence and from the very fact that 
it was not sooner adopted and used; that it did not for years 
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occur in this light to even the most skillful persons. It may 
have been under their very eyes; they may almost be said 
to have stumbled over it, but they certainly failed to see it, 
to estimate its value, and to bring it into notice. * * * 
At this point we are constrained to say that we cannot yield 
our consent to the arguments that the combination of the 
different parts or elements for attaining the object in view 
was so obvious as to merit no title to invention. Now that 
it has succeeded, it may seem very plain to any one that he 
could have done it as well. This is often the case with in- 
ventions of the greatest merit. Jt may be laid down as t gen- 
eral rule, though perhaps not an invariable one, that if a new 
combination and arrangement of known elements produce a new 
and beneficial result never attained before it is evidence of inven- 
tion.” (Decision of this Court in Webster Loom Co. vs. 
Higgins, 105 U.S., 580). 


This Court also gave due weight to the wide adoption of an 
invention as helping to determine questions of patentability 
in the case of The Consolidated Safety Valve Co. vs. Crosby 
Steam Gauge Co., supra, saying: 


“The fact that the known valves were not used, and the 
speedy and extensive adoption of Richardson’s valve are facts 
in harmony with the evidence that his valve contained just 
what the prior valves lacked, and go to support the conclusion 
at which we have arrived on the question of novelty.” 


in short, there can be no question but that a valuable in- 
vention has here been made by Mr. Peters, and “ the courts 
are inclined to give a patentee the benefit of a liberal con- 
struction of the patent, and when it appears that a valuable 
invention has really been made to uphold that which was 
invented and which comes within any fair interpretation of 
the claims.” (The decision of this Court in Merrill vs. Yeo- 
mans, 11 O. G. 970.) 


The circuit courts have followed out the line of the above 
decisions, that proof of utility is persuasive as to the exist- 
ence of patertability, in cases too numerous for citation. 


INFRINGEMENT. 


The appellees and defendants practically admit infringe- 
ment of the patents sued upon, except in the matter of the 
fourth claim of patent No. 213,529. It is respectfully sub- 
mitted that the channeled rail of the appellees’ dash is for the 
purpose and performs the functions set out in this claim ; 
and therefore, without going into the niceties of construction 
upon this point attention is simply directed to the law as laid 
down by this Court in Sewell vs. Jones, 91 U.S., 171: 


“To infringe a patent it is not necessary that the thing 
patented should be adopted in every particular. If the patent is 
adopted substantially by the defendants they are guilty of infringe- 
ment. 

“The question of infringement depends upon whether the 
_ plan which the defendant has employed is in substance the 
same as the plaintiff’s, and whether all the differences which 
have been introduced are not differences in circumstances 
not material, and whether it is not in substance and effect a 
colorable evasion of the plaintiff’s patent.” 


Again, in Cantrell vs. Wallick, 55 O. G., 871, this Court 
said : 


“The rule was well stated by Mr. Justice Clifford in de- 
livering judgment in the case of Machine Co. vs. Murphy, 
97 U.S., 120, when he said that 

“<Tn determining the question of infringement the court 
or Jury are not to judge about similarities or differences by 
the names of things, but are to look at the machines or their 
several devices or elements in the light of what they do or 
what office or function they perform, and to find that one 
thing is substantially the same as another if it performs sub- 
stantially the same function in substantially the same way 
to obtain the same result, always bearing in mind that de- 
vices in a patentable machine are different, in the sense of 
the patent law, when they perform different functions or in 
a different way to produce substantially a different result.’ 
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“Tested by this rule the charge of infringement made 
against the defendant is clearly made out.” 


It is therefore prayed that this case may be remanded to 
the lower court, with instructions to enter a decree for an 
injunction and account. 

Most respectfully submitted. 

BENJAMIN BUTTERWORTH, 
Of Counsel for Appellant. 
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ON APPEAL FROM U. 8. OIRCUIT COURT, DISTRICT OF INDIANA. 


BRIEF FOR COMPLAINANT, 


BY WM. HUBBELL FISHER. 


This is a suit in equity for the infringement of Letters 
Patent No, 213529, dated March 25, 1879, granted to George 
M. Peters, Complainant, for Improvements in Vehicle Dashes, 
upon application filed June 19, 1875; and of the Reissued 
Letters Patent No. g891, dated October 11, 1881, granted to 
George M. Peters, for’ Certain; Improvements in Vehicle 
Dash Frames, upon an application filed June 15, 1881, the 
original of which Letters Patent No. 224792, dated February 
24, 1880, application whereof was made May 5, 1879. 

The Bill of Complaint is in the usual form, and sets forth 
that the complainant, said George M. Peters, is the sole and 
exclusive owner of the said Letters Patent, and is the senior 
member of the Peters Dash Company, of Columbus, Ohio ; 
is manufacturing and selling thereunder ; and makes the usual 


charges of notice of infringement, of continued infringement 
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Us. 


Julius A. Hansom and Courtland C. Van Camp, 


Composing the ffrm of Hansom, VanCamp & Go. 


ON APPEAL FROM U. 8. OIRCUIT COURT, DISTRICT OF INDIANA. 


BRIEF FOR COMPLAINANT, 


BY WM. HUBBELL FISHER. 


This is a suit in equity for the infringement of Letters 
Patent No, 213529, dated March 25, 1879, granted to George 
M. Peters, Complainant, for Improvements in Vehicle Dashes, 
upon application filed June 19, 1875; and of the Reissued 
Letters Patent No. g891, dated October 11, i881, granted to 
George M. Peters, for‘ Certain; Improvements in Vehicle 
Dash Frames, upon an application filed June 15, i881, the 
original of which Letters Patent No. 224792, dated February 
24, 1880, application whereof was made May 5, 1879. 

The Bill of Complaint is in the usual form, and sets forth 
that the complainant, said George M. Peters, is the sole and 
exclusive owner of the said Letters Patent, and is the senior 


member of the Peters Dash Company, of Columbus, Ohio ; 


is manufacturing and selling thereunder ; and makes the usual 


charges of notice of infringement, of continued infringement 
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and damage to complainant; and propounds to the defend- 
ants seven interrogatories, as to whether they have made 
dashes like those described in the aforesaid Letters Patent, 
No. 224792, and Reissue No. 9891, and prays the usual relief 
of injunction and account. 

An amendment to the Bill of Complaint alleges that each 
of the dashes herein complained of as infringing the Letters 
Patent No. 213529, is the same dash as complained of as 
infringing the Reissue No. 9891, and that each of the feet 
dash complained of as infringing Letters Patent No. 213529, 
is the same foot complained of as infringing Letters Patent 
(Reissue) No. 98g1. 


The answer denies that the said Peters was the original, 


and first inventor of the improvements claimed in the said 
Letters ~ Patent; and denies that the said inventions were 
patentable, novel and useful; and also denies that the said 
Reissue No. g89I was surrendered for good and lawful cause, 
or was for the same alleged invention; alleges that the said 
reissue is invalid, because it was not surrendered because it 
was inoperative and defective ; that it contains new matter not 
in the original Letters Patent. It denies that defendants are the 
manufacturers of any kind of dashes or dash feet; denies 
notice of infringernent - alleges that those feet and dashes that 
they sold were purchased in the open market; in answer to 
the interrogatories in the bill of complaint, they admit that 
they have sold the descriptions of dashes and feet (described 
in said questions) as independent articles aside from the 


vehicles to which they were attached ; they deny that the 


dashes or feet sold by them infringed the patents of com- 


plainant. They admit that all of the dashes or feet sold were 


made by other parties than the Peters Dash Company, or the 
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Columbus Buggy Company. Their amended answer sets 
forth the names of certain parties whom it alleges knew of 
the public use of the improvements prior to the date of their 
invention by George M. Peters. 

Infringing dashes made by defendants are put in evidence 
by complainant, it being stipulated between complainant and 
defendants that the dash marked ‘‘ Dash A,”’ sold with feet ; 
dash marked ‘‘ Dash B,”’ and dash marked ‘‘ Dash C,’”’ were 
publicly sold by the defendants, at their store in Indianapolis, 
Ind., in the course of trade, October, 1881, before the suit 
for infringement was commenced. 


NATURE OF INVENTION. 


Prior to the date of the complainant’s invention of the 
improvement in vehicle dashes, set forth in Letters Patent 
No. 213529, vehicle dashes were made either of wood or of 
an iron frame covered with metal sheets or a leather cover. 
Dashes were connected to the vehicles by means of feet or 
braces. In the leather covered dashes, these feet were at one 
end solidly welded to the lower bar of the dash frame, and at 
the other end screwed to the vehicle. 

These iron legs and the iron frame of the dash formed one 
continuous piece. The frame and legs thus forming one in- 
tegral series of bars were afterward’ covered with leather. 
This leather covering encased both the front and rear side 
and edges of the dash. The covering was usually made of 
two pieces of leather, one piece the size of the front and the 
other the size of the back of the dash. 

This cover wholly covered the iron frame and concealed 
it from view, the purpose of the frame being analogous to 
that of the bony parts of the animal, viz: to support the 


ee eae 


leather envelope or casing. ‘Lhe leather was securely sewed 
on all sides of the frame, both above and below the horizon- 
tal bars and at each side of the vertical bars thereof, thereby 
preventing the leather of the dash from bulging, and securing 
in place to the frame, and also forming handsome leather 
panels between the frame. The feet projected out from be- 
tween the opposite layers of leather, which latter were sewed 
closely together where the feet left the leather. 

Below the dash proper was the skirt, which consisted of 
an extension of the leather of the dash downward in front of 
the feet, for the purpose of hiding the latter from view, and 
to cover the usual space present between the lower edge of 
the dash and the upper edge of the front of the vehicle body. 

These dashes were custom made; that is to say, each 
dash was specially made for and to fit the specific and indi- 
vidual vehicle onto which it was to be placed. 

To this end the feet were forged to the dash at a given 
distance apart, viz: so as to come at the right and best place 
for attachment on that specific vehicle. 

The feet being thus properly welded to the frame, the 
latter was covered with leather sewed substantially as before 
described, and it was then attached to the vehicle. 

In the event of the breakage of one or both of the feet 
of the dash, by reason of the driver bracing his feet against it 
in the case of a runaway horse or team, or by reason of a 
collision, or by the vehicle being upset, repairs were, of 
course, necessary. The breakage of the feet usually occurred 
at or near their junction with the lower bar of the dash. 

Their repair in such cases necessitated the ripping up of 
the leather of the dash, and usually the introduction of wet 


cloths to prevent the heat of the blacksmith’s forge, into 


alain Ste sang 


nae HE 


which forge the lower portion of the frame of the dash was 
necessarily inserted in order to bring it to a welding heat, to 
enable a new foot to be successfully and properly welded to 
the frame. 

This operation was, of course, a slow and tedious and ex- 
pensive one. The dash, after being thus manipulated, lost 
much of its fresh look, and was not so neat a job as when 
first made. | 

Prior to the invention of the complainant, set forth in 
the letters patent No. 213529, now in controversy, and in- 
fringement of which is hereby claimed, no provision existed 
for the lateral adjustment of the dash foot along the line of 
the dash, so as to enable the vehicles having bodies of differ- 
ent widths to use a dash of the same size, the feet being 
fastened at a given point onto the front portion of the vehicle 
body, and at the same time enable the dash to be attached 
to these feet without marring the leather of the dash, and 
without compelling the cover of the dash to be ripped apart 
and pushed back in order to weld or re-weld the foot to the 
bar of the dash at a desired point of contact in order that the 
fout should be connected to the vehicle body at the strength- 
ened part of frame intended to receive said foot. It may be 
here remarked that by far the greater number of vehicle 
bodies now made, consist essentially of thin side boards and 
thin front rear end boards and the bottom. The front and 
rear boards are connected to the sides. At the point of 


junction of the side and end boards a vertical wooden corner 


bar or post is placed. This wooden bar is a convenient 


means whereby the side and end boards are secured together, 
the end of the end board, and the end of the side board, being 


fastened thereto as well as to each other. This corner bar 
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leather envelope or casing. ‘Lhe leather was securely sewed 
on all sides of the frame, both above and below the horizon- 
tal bars and at each side of the vertical bars thereof, thereby 
preventing the leather of the dash from bulging, and securing 
in place to the frame, and also forming handsome leather 
panels between the frame. The feet projected out from be- 
tween the opposite layers of leather, which latter were sewed 
closely together where the feet left the leather. 

Below the dash proper was the skirt, which consisted e 
an extension of the leather of the dash downward in front of 
the feet, for the purpose of hiding the latter from view, and 
to cover the usual space present between the lower edge of 
the dash and the upper edge of the front of the vehicle body. 

These dashes were custom made; that is to say, each 
dash was specially made for and to fit the specific and indi- 
vidual vehicle onto which it was to be placed. 

To this end the feet were forged to the dash at a given 
distance apart, viz: so as to come at the right and best place 
for attachment on that specific vehicle. 

The feet being thus properly welded to the frame, the 
latter was covered with leather sewed substantially as before 
described, and it was then attached to the vehicle. 

In the event of the breakage of one or both of the feet 
of the dash, by reason of the driver bracing his feet against it 
in the case of a runaway horse or team, or by reason of a 
collision, or by the vehicle being upset, repairs were, of 
course, necessary. The breakage of the feet usually occurred 
at or near their junction with the lower bar of the dash. 

Their repair in such cases necessitated the ripping up of 
the leather of the dash, and usually the introduction of wet 


cloths to prevent the heat of the blacksmith’s forge, into 
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which forge the lower portion of the frame of the dash was 
necessarily inserted in order to bring it to a welding heat, to 
enable a new foot to be successfully and properly welded to 
the frame. : 

This operation was, of course, a slow and tedious and ex- 
pensive one. The dash, after being thus manipulated, lost 
much of its fresh look, and was not so neat a job as when 
first made. | 

Prior to the invention of the complainant, set forth in 
the letters paten: No. 213529, now in controversy, and in- 
fringement of which is hereby claimed, no provision existed 
for the lateral adjustment of the dash foot along the line of 
the dash, so as to enable the vehicles having bodies of differ- 
ent widths to use a dash of the same size, the feet being 
fastened at a given point onto the front portion of the vehicle 
body, and at the same time enable the dash to be attached 
to these feet without marring the leather of the dash, and 
without compelling the cover of the dash to be ripped apart 
and pushed back in order to weld or re-weld the foot to the 
bar of the dash at a desired point of contact in order that the 
fout should be connected to the vehicle body at the strength- 
ened part of frame intended to receive said foot. It may be 
here remarked that by far the greater number of vehicle 
bodies now made, consist essentially of thin side boards and 
thin front rear end boards and the bottom. The front and 
rear boards are connected to the sides. At the point of 
junction of the side and end boards a vertical wooden corner 


bar or post is placed. This wooden bar is a convenient 


means whereby the side and end boards are secured together, 
the end of the end board, and the end of the side board, being 
fastened thereto as well as to each other. This corner bar 
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is the only convenient, wud iidccu, .2e only possible place to 
which the foot of the vehicle 'dash can be properly fastened ; 
if the foot were attached at any other point in the thin front 
portion of the body. the thin substance of the board would 
be too light to hold it, and when subjected to the ordinary 
pressure in the common use of the vehicle, it would break 
and split the front part of the body. 

The invention of complainant, described in and covered 
by the Letters Patent No. 213529, now in controversy, con- 
stituted a marked advance in the art of manufacturing dashes 
for vehicles. It enabled dashes of a given size to be readily, 


easily and quickly applied to the vehicle body, be that body 


wide or narrow. It enabled the dash to be fastened directly 
to the body, and the bolts whereby the dash is to be attached 
to the vehicle to be placed at those points in the vehicle body, 
namely, to the corner bars or posts where the greatest 
strength is present for holding the bolts and upholding the 
dash. It enabled the dash to be secured to the vehicle body 
by intervening feet or equivalent connections for attachment 
to the feet, after the feet were properly secured to the vehicie 
body at the points thereon. 

It ‘further enables the feet to be first placed on the 
vehicle body before the dash need be attached thereto, the 
dash being subsequently attached after the feet were thus 
secured to the vehicle body, and painted or otherwise orra- 
mented along with the body itself and asa part thereof. It 
enables all this to be done, and all these advantages to be ob- 


tained without in the least marring, or otherwise injuring the 


. leather cover of the dash. The results from the invention of 


Mr. ‘Peters were wide-fold and most valuable and important, 


namely,~—vehicle dashes and feet provided with the invention 


ed 
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described in and covered by the Letters Patent of Mr. Peters, 
could be manufactured as independent articles of manufacture 
and sold to the carriage makers in quantities. As a result of 
such an opportunity, the maker of the dash, inasmuch as he 
manufactured large numbers of them, could afford to provide 
a large and expensive plant of machinery, whereby he could 
manufacture these in large numbers and at the same time 
improve the quality, and furnish to the trade a more perfect 
article of manufacture and at a far cheaper price, than the 
maker of a few hand made dashes wrought in his own special 
factory for his own vehicles, could possibly do. It is well 
known to your Honors, that in any branch of industry where 
large numbers of the article are made, the tendency is to 
make a perfect article at a cheaper rate than could be furnish- 
ed by a large number of separate individuals, each making a 
few of each article, now and then, to supply their own vary- 
ing and fluctuating wants. By the invention of Mr. George 
M. Peters, the complainant, the little manufacturer of coun- 
try towns could be supplied with a first-class article of dash, 
adjustable as aforementioned, and easily applied to the various 
sizes of vehicles he happened to have on hand, and this dash be 
furnished of as good a quality and at as cheap a price as his 
more ambitious neighbors in the larger manufacturing 
cities could provide for themselves by theirown make. It is 
evident therefore, that the invention of Mr. Peters was a 
positive advantage, economically considered, to the trade of 
carriage manufacturing itself, and also to the public at large 
who were thereby enabled to secure at a lower price, an 


excellent article of dash, adapted to their wants. 


see 


POINTS OF PETERS’ INVENTION. 


First. Peters was the first to conceive of making a foot- 
less dash adjustable to vehicles of different widths. 

Second. Peters was the first to combine with a footless 
dash the principle of lateral adjustability, whereby the dash 
could be applied to vehicles of different widths. For this 
reason the dash he produced is anew combination heretofore 
unknown in the art. 3 

Third. Peters was the first to apply the principle of 
lateral adjustability to the lower bar of the frame of the 
leather covered dash for the purpose of enabling it to be ap- 
plied to vehicles of different widths. 

Fourth. Peters was the first to form a slot or a longi- 
tudinal opening in the ends of the lower bar of the dash frame 
for the purpose of lateral adjustability. 

Fifth. Peters was the first to provide bearings on each 
side of this longitudinal opening, whereby the dash could be 
applied to vehicles of different widths, the sides of the lower 
bar of the dash forming bearings against which the vehicle or 
the feet connecting the dash to the vehicle might rest and be 
secured. 

Sixth. Peters was the first to provide in the lower bar 
of the dash a longitudinal channel, near the end of the lower 
bar, thus providing a thin central web easily punched in the 
manufacture of the dash and the vertical faces fabove and 
below the channel, and making the vertical faces serve as 
bearings for the impinging vehicle or dash foot, to which the 
dash was secured. 

The advantages of this novel formation of the lower 
dash bar near the ends, by there providing a channel and thin 
web, rendered the manufacture of the dash cheaper and 
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more expeditious, and made the latter lighter and equally 
as strong as when the bar was without such channel. 

This construction is an improvement in the matter of 
carrying into effect the invention set forth in the Letters Pat- 
ent No. 213529, and is covered by the subsequent patent, No. 


224792, and the re-issue of the latter. 


CORROBORATIVE TESTIMONY THAT PETERS’ INVEN- 
TIONS ARE DECIDED AND VALUABLE 
IMPROVEMENTS. 


Disinterestec corroborative testimony shows that Peters’ 
inventions were unknown to the art at the time of his inven- 
tion thereof; that they would have been as eagerly adopted 
if known before Peters’ invention, as they were upon the in- 
vention and introduction of them by Peters. ; 

Asher F. Bagley, Augustus D. Kimberly and Wm. C. 


Pitner were among the witnesses who rebutted defendants’ 


testimony. : 
Mr. Bagley was of the firm of Bagley & Rose, engaged 


in the manufacture of carriages and so forth, at LaPorte, 
Indiana, beginning November 7, 1853, and extending over a 


period of five years. 
In Q. 13 (page 71 of record), he is asked: 


State whether or not, during the time Rentfrow worked 
for Bagley & Rose, he made a dash or dashes having laterally 
adjustable feet or attachments for the purpose of connecting 
them to vehicles of different widths. 

A. No, sir; I never knew anything of the sort being 
done at that time. We would have been very much pleased 
had we known any such way. We had to forge our feet out 
of Swedes iron; poor iron they couldn’t be made of—couldn’t 
stand the turning of the corners, It would be a convenience 
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in shipping buggies in packing them. It would have been a 


greater convenience in saving work than in any other; it 
would have saved half the work. 


And in Q. Ig he is asked: 


Q. 19. What advantage, if any, would there be in using 
channel iron or iron made channel shape in the lower bar of 
an iron frame, leather covered, adjustable, footless dash, over 
that of any other form of iron ? 

A. There would be an advantage in that the holes 
could be more easily punched through the channel iron than 


if it was solid bar iron; it would be lighter and sufficiently 


strong. 


Mr. Kimberly, a carriage blacksmith for Bagley & Rose, 


and for others, is asked by the defendants in cross-examin- 


ation: 


QO. 27 (page 77 of record). In answer to question 12, 
you say that if Wm. Rentfrow had ever made any dashes like 
those described in questions 7, 8, 9, 10 and 11, at the shops 
of Bagley & Rose, you would have known such fact. Do 
you mean to say that you would have known it if he had 
made them at any time while he worked there, or only if he 
had made them while you worked there ? 

A. He worked there but a short time previous, and if 
he had ever made such a dash at any time, it would have 
been used afterward. 


? 


In re-direct examination he is asked (page 80 of record): 


Q. 59. The examiner will now please read to you ques- 
tion 27 and your answer thereto, and I will ask you to ex- k 
plain what you mean by that part of your answer, viz: ‘‘It alt 
would have been used afterwards ?”’ 

A. The new and novel mode of attaching the feet to 
the dash was very much cheaper than the old, and a great 
saving of labor. 
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Mr. Pitner, a carriage blacksmith, worked for Bagley & 
Rose as carriage blacksmith, and is now a carriage maker. 
Mr. Pitner is asked, (page 84 of record) : 


Q. 35. Did Wm. Rentfrow, while in the employ of 
Bagley & Rose, ever make any dashes of any kind and sell 
them to a man that took them South? 

A. Not to my knowledge. 

Q. 36. Had he done so, would you not have known it, 
and did you know where each dash made in the shops of 
Bagley & Rose was sold and taken ? 

A. I think I would, from the fact that in those days 
dashes were never made and sold as now, separate by them- 
selves. It would be almost an impossibility for a workman 
to make two dashes and ship to one party without my knowl- 
edge of the circumstances. Well, of course, I didn’t know 


where each one that was sold was taken. 


In re-direct-examination, he is asked, (page 85 of record). 


Q. 42. Do you or not consider the making of dashes 
with adjustable feet or with laterally-adjustable feet or attach- 
ments different in principle and a departure from the general 
way of doing work, as referred to in your answers and ques- 
tion 33? 

A. Ido. : 

Q. 43. Would or would not the making of such a dash 
as described in the last question have created a general talk 
among the workmen employed in the shop, as referred to in 
your answer to cross-question 34 ? 

A. Yes, it would. 


The first claim of the patent is for ‘‘ The combination of 
a dash and laterally-adjustable attachments, whereby the same 
may be connected to vehicles of different widths, substantially 


as set forth.”’ 
The second claim is for ‘‘A dash or dash frame having 
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slots or openings whereby attachmeuts may be made at dif- 
ferent points, substantially as and for the purposes set forth.”’ 

The third claim is for ‘‘A dash provided with bearings 
having slots or openings, substantially as and for the purposes 
specified. ”’ 

Claims 2 and 3 have reference to the dash as made irre- 
spective as to whether feet are used on the dash or be ap- 
plied directly to the vehicle body, the dash being provided 
with adjustable devices for the lateral adjustment of the con- 
necting bolts or feet, so that the said bolts and feet may be 
applied to the vehicle body at its corners which are the only 
points at which the dash could be connected to the vehicle, 
without cutting open the dash, and rewelding the feet. 

- The fourth claim is tor ‘‘A dash frame provided with 
bearings, arranged to strengthen the frame in those parts 
whereby the dash is to be connected to the laterally-adjust- 
able feet or to the vehicie.’”’ | 

This claim is for an improved mode of constructing 
dash frames whereby the frame is strengthened at the point 
where the new invention has been applied, at the same time 
affording a proper bearing and the sides of the slot for the 
foot or the vehicle body to which it is secured. 

The second patent in controversy is the Re-issue No. 
9891, dated October 11, 1881, and is not the re-issue of the 
patent No. 213529, but of the patent 224792, dated Feb. 24, 
1880, The original and re-issue are exactly alike except the 
following differences: Inthe re-issue a single sentence is 
found immediately after the 42 folio on page 27, not found 
in the original patent. This sentence is not one of descrip- 
tion, and only specified some of the additional advantages 
derived from the bearings being flat over being otherwise 
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shaped, the following, among other advantages obtains, viz: 
that the web allows the rail or bar to be readily and quickly 
perforated, the thick parts, however shaped, connecting said 
web serving as supports or bearings for the attachment of the 
foot or other portion of the vehicle to which the dash is con- 
nected. © | 

Claims 3 to 13 inclusive of the re-issue are the same as 
claims 1 to 11 of original patent 224792. 

Claims 1 and 2 of the re-issue are narrower than certain 
of the claims of the original patent. 

The invention covered by this re-issue consists in general 
in two main features. One of these relates to the manufac- 
ture of the dash in sections, in a novel and valuable manner. 
The other relates to the formation of the lower bar of the 
dash, and to the formation of the dash foot. Thai portion 
which relates to the making of the dash in sections is hereby 
omitted, not being pertinent to the present issue. One of 
these novel features of the invention relevant to this case, 
consists in the formation of more particularly the end portions 
of the lower bar of the dash with a channel and the forma- 
tion of the dash foot also with a channel. Between the upper 
and lower faces of the dash bar athin web is thus present. 
This formation secures in both the lower bar of the dash and 
the foot extraordinary strength and lightness, and enables 
them to be cheaply manufactured. The invention is an im- 
provement upon the previous patent which we have consider- 
ednamely, No. 213529, for adjustable dashes and feet, and 
enables the invention described in that patent to be embodied 
in a very advantageous form. The lower bar thus construct- 
ed, affords a bearing both above and below the slot against 
which the dash foot and vehicle body could impinge when 
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secured to the dash bux, and the web being easily cut away 
enables the slot to be easily formed during the process of 
manufacture. In relation to this point, the patent speaks as 
follows,— Folio 41, last paragaph on page 26 of Record, —By 
constructing dash frames in the manner described much of 
the expense incurred in the ordinary mode of manufacture is 
saved. The lower rail is made broad and flat, so that the 
slot ‘‘a’’ or holes ‘‘a’’ can be made therein and have a strong 
bearing for the attachment of the feet.”’ 

Also in paragraph 6, on page 27 of the record, the 
patent says,— The wide vertical flat faces of the lower rail 
afford a desirable bearing for the dash foot or vehicle body 
(as the rail can be readily perforated for bolts or rivets, and 
the thick edges left above and below the perforations are first 
rate bearings far said foot or body), and possess great advan- 
tages over the customary convex or oval rails, the central 
portion of which, being thick, renders them hard to punch, 
and the edges afford no flat surface for said foot or body to 
press against. The rail, therefore, when more or less flat on 
one or both sides, becomes a modification of the forms of 
rails shown herein and possesses some of their advantages. 


‘‘ Another advantage of that portion of my invention 
which relates to channeling or recessing the foot, is that the 
same may be readily cast of malleable iron, the channeling 
obviating the injurious effects arising from the presence of 
shrunken corners in thick malleable iron castings. The 
channeling or recessing of the foot enables the latter to be 
made light and thin and to be better annealed. ’” (See para- 
graph 6, page 28 of the record. ) 


The first claim is for “A vehicle dash whose lower bar 
is provided exteriorly with a channel or recess, the metal on 
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either side of the channel or recess affording a bearing for 
the dash foot or other portion of the vehicle to which the 
dash is connected, for the purposes specified.” 

The second claim is for ‘‘A dash whose lower rail is 
composed near or at the ends, of two thick portions united 
by an easily-perforated web, for the purposes specified.” 

The third claim is for ‘‘A dash provided with a rail hav- 
ing vertically-flat sides, one or both of said sides being exteri- 
orly channeled, substantially as and for the purposes specified.”’ 

The tenth claim is for ‘‘In combination, a dash frame 
and a rail provided exteriorly with one or more channels and 
bolt holes or slots in the channel and through the rail, said 
holes being of smaller diameter or width than the width of 
the channel, substantially as described.”’ 

The eleventh claim is for ‘The foot channeled on either 
or both sides, substantially as and for the purposes specified.’’ 


THE PUBLIC BY THEIR PURCHASES OF THE PETERS 
DASH HAVE EVIDENCED ITS NOVELTY 
AND UTILITY. 


These dashes have been exceedingly popular. 

That complainant has performed his duty in introducing 
them to the public is evident. 

The testimony shows that the Peters Dash Company and 
the Columbus Buggy Company (which are one and the same 
firm), up to and before the date when this suit was begun, 
had manufactured 500,000 dashes, embodying the invention 
set forth and described in Mr. Peters’ -patents. Of these, 
100,000 embodied the invention described in and covered by 
the patent 213529;—400,000 embodying said invention 
213529 and also reissued patent 9891. 460,000 were not 
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only manufactured but had been sold, before the date of the 
commencement of this suit; 40,000 being on hand to 
supply the demand of customers for the spring trade of the 
year. (See 4. H/. Mooney’s testimony, pages 46 to 50 inclu- 
sive). 

The testimony further shows that the said firm, Peters 
Dash Company, manufactured up to the time this suit was 
begun about 450,000 dash feet, embodying the invention de- 
scribed in and covered by claim 11 of the reissue. (See deséz- 
mony of Mooney, page 50 of record, A. 8 and 9). 

The same reason, viz: that the public has bought the 
Peters dashes from the complainant in large quantities, has 
led the defendants to infringe. The popularity of and demand 
for the Peters dash caused the defendants to furnish it. 


It constituted a lucrative trade and led them to defy the 


Peters’ patents. 
INFRINGEMENT. 


The testimony shows that due notice was given to the 
defendants before the commencement of this suit, that they 
were infringing Peters’ patent, and that due opportunity was 
siven them to desist from the further sale of dashes which 
were infringements of the said patent. See the éestzmony of 
W. C. Ewing, page 44 of the record, Q. and A. 5 to 8 
inclusive. 

The dashes and feet sold by the defendants are shown in 
the exhibits marked ‘‘ Defendants Dash, Complainant’s Ex- 
hibit A”’ and dash feet marked ‘‘A’”’; also in defendants’ dash 
B, ‘‘ Complainant’s Exhibit B,’’ and also in defendants’ dash 
C, ‘‘Complainant’s Exhibit C.’’ These dashes consist of an 
iron frame provided with a leather cover. They are footless 
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dashes, that is to say,—they are dashes whose frames are 


made without feet. They are dashes made after the specifi- 
cation of the complainant’s patent, and are provided with 
complainant’s device for enabling them to be so made with- 
out feet, and they are also provided with devices such as de- 
scribed in and covered by Letters Patent No. 213529, for 
enabling the bolts connecting the dash to the vehicle, or the 
dash feet and the dash to be adjusted laterally with reference 
to the vehicle, so as to enable the dash itself, or when feet 
are used then the feet to be connected to the vehicle body at 
the corner posts by bolts passing through these corner posts, 
which latter, as we have seen, are the only available er of 
connection of the dash to the vehicle. 

Dash ‘‘A” has a lower bar provided with longitudinal 
slots, extending laterally through which the securing bolt 
may be passed at the desired point, thereby puncturing the 
leather only at that point and leaving the leather of the dash 
otherwise intact. A is provided witha channeled bar, whose 
faces on the side of the slot are rounding. 

The feet A are channeled as specified in complainant’s 
patent No. 9891. Dash ‘‘B” is a shorter dash having a very 
jong cut out slot, and bar with flat faces. Dash ‘'C”’ is curved 
and isa high dash, and has a channeled lower bar, whose faces 
are rounding and with two holes punched in it. The dashes 
bear evidence of having been in use. The lower bar of each 
dash is provided above and below the slot with vertical faces 
or bearings against which the dash feet or vehicle body may 
rest when the dash is secured thereto. 


CLAIMS INFRINGED. 


Defendants’ dashes infringe claims Oxe, Zo, Three and 
Four of the Peters Patent No, 213529, and claims One, 7woa 
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and Three of Re-issue No. 9891. Defendants’ dash feet ‘‘A”’ 
infringe claim eleven of said Re-issue. 
ALLEGED ANTICIPATION. 

Let us take up the question of Anticipation. The defend- 
ants took the testimony of four witnesses in rebuttal. 

The first of these witnesses was Richard G. Wood, who 
testified that channel iron was known and ip use prior to the 
date of complainant’s invention. He says that he ‘‘fitted up 
a large lot of iron for Wood Brothers & Co., of Bridgeport, 
Connecticut, in 1878 for their landau carriages, which they 
are making, which they used this channeled iron for drop- 
ping the tops, and for holding the tops up in position in 
different ways. ‘These irons were fitted up with poles, with 
nuts in them for adjustable purposes. ’ 

He fails to tell us how these slots rendered the articles 
adjustable, and how the poles were arranged in regard to the 
iron, and nobody would know from his testimony, what the 
device was to which he alluded. (A. 5, page 2 of addition to 
record.) In the attempt to make a comparison between the 
ordinary channel iron and T rail iron, he says that slots were 
made in the web of the railroad iron for adjustment. 

In answer to this, it may be replied, that not only is the 
railroad iron of substantially different shape from what is 
known as the ordinary channel iron, but there is no connec- 
tion between the slot inthe web of railroad iron and the inven- 
tion of complainant. It is his combination which gives to the 
complainant’s invention its dignity and its value. No one in 
looking at the common railroad iron would be led to construct 
a dash according to Mr. Peters’ invention. I am not now 
looking at the invention after it is made, but before it is made. 
Many of the valuable inventions after they are made soon 
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grow to be considered as things well-known and simple, and 
to be regarded as things that anybody might naturally think 
of. The railroad iron is not provided with the proper faces 
on either side of the web for the proper support of the bear- 
ing piece, such as the dash foot, and in the next place, there 
is no combination present of the railroad iron and the support 
of the piece, such as a dash foot, or face of the vehicle, and 
so combined with the lower bar of the dash, as that the parts 
above and below the slot shall form, and constitute, bearings 
for the upright vertical supporting pieces. As soon as the dash 
foot might be braced against the dash by means of the secur- 
ing bolt, and the bolt tightened, the edges of the railroad 
iron would cut through the dash leather, and one of the 
objéctions which Mr. Peters’ invention was intended to obvi- 
ate, would be brought about. 

When Wood comes to describe these top props, he does 
not speak of the slots, but refers to the channel iron being 
fastened to the wood work, which was the body of the ve- 
hicle. It appears also that the channel iron was located right 
back of the side part of the driver’s seat. The channeled iron 
constituted the top edge of the side of the body, the body 
fitting into the channel of the iron, so that it appears that not 
only was the channel iron not slotted, but that the faces of 
the iron on either side of the web were not employed as bear- 
ings at all; hence such a use of channel iron would not sug- 
gest complainant's invention. Wood also describes a hand 
rail, which was made of single channel iron—that is, a chan- 
nel in the under side of the posts. Of course, such a device 
is not the complainant’s invention. Wood further goes on 
to remark that he first saw channel iron used in dashes in 
1876, 1877, in Loomis & Avery’s factory in Chicago, IIL; 
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but he immediately gives way upon this point, and states 
that he is not positive that he did see them as early as that 
time, and that it was some time in September or October of 
1878. It may have been as late as November; he thinks it 
was at this time that he saw the channel iron in dashes. He 
is not very positive. An examination of his testimony will 
show that he is not very positive as to exactly when he 
saw the channel iron in dashes in Loomis & Avery's factory. 
He is asked, question 57, page 8, of Addition to Record: 
‘‘Are you positive that you saw these dashes made with 
channeled bar iron at Loomis & Avery’s as early as Novem- 
ber, 1878?’ He answers: “I don’t know whether they 
were made there or not, but I saw them the last time I was 
there.’’ Wood is a machinist, and has been employed to 
some extent by the defendants in business matters (?). (See 
his answer 71, page 10, of Addition to Record.) 

In answer to Wood's uncertain testimony, the testimony 
of Christ Binder, who was in the employ of the said Loomis 
and Avery, from the spring of 1875, until the fall of 1879, is 
to the effect that Loomis and Avery manufactured dashes for 
vehicles. He was foreman of the blacksmith shop, and 
superintended the making of the frame-work of the dashes. 
He says that ‘‘the bottom bar of the frame of the dash was 
made out of IX flat iron; the side and top rails were made 
of oval iron, and a hole or holes drilled in the bottom bar to 
receive a bolt for attaching the foot to the dash.”’ (A. 4, 
page 86 of Record. 

He produced in evidence an iron frame of the kind that 
Loomis and Avery manufactured. He says that while he 
was in the employ of Loomis and Avery, they never used 


channel iron in making the frames of vehicle dashes, (Q. and 
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A. 7, p. 87 of record). He says that he would have known 
of the fact if they had done so, as he was foreman, and had 
charge of that department. (A. 8, page 87 of record). 

He states that the first vehicle dash, he ever saw, made 
of channel iron was in the summer of 1883, at Abball & Co.’s 
shop in Chicago; the lower bar of the dash frame was made 
of channel iron. He is asked, ©. 10, page 87 of record,— 
‘When did you first see a dash with separate feet?’’ He 
answers, —‘‘I saw the first one at Loomis and Avery’s, when 
I worked there.”” This was one of Peters’ make,—namely, 
complainant’s manufacture. 

The witness Brackett, being called on behalf of the de- 
fendants, testified that channeled iron is commonly used for 
mechanical uses, and had been used in all frame structures 
where a stiffness and lightness is required. 

In question 13, page 12 of addition to record, he is 
asked .—‘“ Would any ordinarily skilled mechanic who had 
occasion to provide for the adjustment to different positions 
of the parts of any machine or device be able to apply this 
principle without suggestion or invention?’ He replied:— 
‘‘He could, for the reason that this would be the first manner 
in which he would try to make the connection, when, if it 
did not work, he would look for some other manner to make 
connection, for the reason that this is one of the simplest and 
easiest methods for connecting and allowing adjustment where 
both parts, when two pieces are used, are made of iron.” 
That the position taken by Brackett in this deposition cannot 
include the invention of Peters, will be fully shown shortly 


hereafter. He is asked: 


Q. 16. When and where have you seen channeled 
iron used in a road vehicle, and in what part of same ? 
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A. I have seen it in the dashes of buggies and in the 
nuts on the axles in different buggies that I have used at 
different times. The exact time and place I would be unable 
to state, as I kept no memorandums whatever. 

Q. 17. Did you ever see a channeled bar in a dash 
prior to 1876? 

A. Icould not answer this question positively as to 
date for the same reason that I gave above, as I only remem- 
ber incidentally as noticing the use of that iron in those 
places at the time, and because I do not make the designing 
of that class of framed iron-work a specialty, and therefore do 
not keep posted in its constructions. 

Q. 18. When and where did you ever see a chan- 
neled nut on the axle of a road vehicle? 

A. You will find that there are patents issued on nuts 
of this character, and that although they may not have been 
in general use they were used, but the same answer for time 
and place as given to questions above would be my answer 
to this. 


That amounts to his saying, he does not know cither the 
time or place. 

This was the only channeled nut he ever saw, and it ap- 
pears that he saw this but once, but he can’t recollect when 
he saw it. (Q. 18 to 22.) This channel of the nut was en- 
tirely independent of the central screw-threaded hole of the 
nut. (QO. 17 to 27, page 13, of Addition to Record.) 


Q. 28. Did you ever see a slot in a vehicle dash for re- 
ceiving the bolt connecting the foot to the dash, before 1876? 

A. On account of this branch of business being out of 
my line, I could not mention any positive time, as [I never 
paid any particular attention to the construction of vehicles. 

Q. 29. Are you not aware that it is invention to com- 
bine two or more well known elements to produce new re- 
sults over the old way of manufacturing ? 
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For Insertion, page 23, Between Lines 1 and 2. 


Mr. Binder is corroborated by Joseph H. Ballom (by 88 of 
Record). 


Mr. Ballom is in business for himself. He was foreman of 


the carriage-trimming department from 1875 until the fall of 1879. 
He says that before 1877 Loomis & Avery used the Peters dash, 
the only dash then in the market; that afterward—viz., in the fall 
of 1877—they commenced making the adjustable foot dash. 

The first vehicle dash he (Ballom) ever saw where the frame 
or a part of it was made of channeled iron was one made by the 
Peters Dash Company, which he saw in the fall of ‘*’78’’ or the 


spring of ‘‘’79.”’ 


Loomis & Avery made no channel dashes while he was with 


them. He had every facility for knowing, as he covered all the 


dashes made and used by them. 


A. 1 am unable to judge in such matters. 


It appears, therefore, that the testimony in regard to the mat- 
ter of dashes is entirely unworthy of notice. It must be seen that 
in the testimony of Wood and Brackett there are no instances in 
which slots in dashes were made prior to the complainant’s inven- 


tion of the device covered by letters patent No. 213,529, and, in 


the second place, they are unable to cite the use of channeled iron 


in dashes, either with or without the combination of the slot in the 
lower bar of the dash frame, prior to the embodiment of the same 
in the invention of appellant covered by reissue 9891. 

The defendants took the depositions of these two following 
witnesses, Rentfrow and Post, attempting to show priority to the 
existence of the complainant’s invention in slotted dash. 

It must be borne in mind that the testimony of these two wit- 
nesses does not even mention the use or presence of channeled 
iron or the application thereof to the dash in any form whatever. 
The question, therefore, reduces itself to this: None of the testi- 
mony of defendants show that channeled iron was either used in a 
dash frame prior to the application thereto of the complainant, 
and, of course, therefore, never embodied in a combination with 
certain other parts ofa dash, which combination is the complain- 
ant’s invention covered by the reissue g8g1, so that the only re- 
maining question is as to direct anticipation of the lateral adjust- 
ment feature of the invention covered by the letters patent 213,529, 
by the witnesses Rentfrow and Post. If these two last-named wit- 
nesses do not conclusively and satisfactorily show that the inven- 
tion of Jateral adjustment was known to the public prior to the 
invention of the slotted dash by the complainant, then there is no 
anticipation shown in this case, and the complainant is entitled to 
a decree in his favor. 

The testimony of Rentfrow is confused and contradictory. 
Moreover, he is contradicted in part by Post, the defendants’ own 


witness. 
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and subsequently in America. If this was a mere bench-work idea, 
we ask why was it not broached before ? 
Why did the world wait until Mr. Peters had invented and 


patented it before using it? 


In the next place, Mr. Peters was the first to locate this slot 
in the dash, and the first to make provision there for its reception 
and accommodation. 

In the next place, he was the first to conceive of employing a 
separable foot in connection with a dash, and applying that foot 
against the vertical surface of the dash ‘by means of bolts, and so 
that the foot could be moved laterally along the plane of the dash, 
and secured at any point on said dash. | 

Assuredly such a conception rises far above the mere bench 
work of the carriage smith. 

.Let us look at the subject of Peters’ invention from another 
stand-point, viz., the steps of the development by him of his inven- 
tion, these steps being now apparent from the state of the art and 


his inventions themselves. 


First. The dashes manufactured consist of an iron frame cov- 
ered with leather, the feet of the dash being solidly welded to the 
frame. 

Such dashes cannot be readily packed or transported, their 
feet forming a great obstacle to such packing or transportation. 
To overcome this obstacle he invents the separable foot shown in 
earlier letters patent No. 102,315, dated April 26, 1870. 

In this way he can separate the foot from the dash and the 
latter can be conveniently packed or nested and transported. 

In this invention, patent No. 102,315, each foot has a shank 
which runs up into a vertical hole between the front and rear sheets 
of his metallic dash, the sheets being so stamped that this hole is 


thus formed. 


a 


Furthermore, when Dr. Grimes 1s asked by the defendants 
(X 2, 37, Record, p. 54): ‘‘ What is the reputation of Albert C. 
Post for honesty, truthfulness, and integrity in this community ?”’ 
they received this no doubt unexpected reply: 

‘¢Mr. Post and I never had any trouble personally. I don’t 


want to answer that question if it can be avoided.”’ 


This testimony is quite fully discussed in the brief of my asso- 
ciate, Hon. Benj. Butterworth, and the overwhelming force of the 
rebuttal testimony shows both Rentfrow and Post to be unreliable 


and unworthy of credence. 


Soth Rentfrow and Post are fully rebutted by the testimony of 
their employers, and by fellow-workmen; also by the parties to 
whom were delivered the jobs on which the alleged adjustable 
devices were said to have been located. 

Mr. Peters’ invention is not for a slot or a hole. 

The location of a slot can in itself be patentable, if placed for 
the first time in a novel situation, whereby great utility results, pro- 
vided that the inventor has, in so locating it, made a stride beyond 
the mere bench knowledge of the mechanic. Thus the transfer of 
a slot from the butt end of a needle to the point was clearly con- 
sidered patentable. 

Now, in the invention before us, Mr. Peters was the first to 
conceive of the lateral adjustability of the dash and its adaptation 
to vehicles of different widths. 

Had this been a mere bench suggestion, which any mechanic 
would think of, why had not the host of carriage-makers thought 
of it before? 

Thousands of dashes and carriages had been made in Europe, 
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This vertical hole receives the vertical shank of the dash foot, 
the dash is thus slipped down onto and over the feet shanks. 

But the problem is still unsolved. This foot is stationary and 
is applicable to only one description or width of vehicle. Other 
steps must be taken, other modes ingeniously worked out before he 
can produce a dash which he can offer to the public as universally 
applicable to the wants of the carriage-builder. 

He conceives of the idea of rendering the dash applicable to 
vehicles of various widths. 

He decides that it will be not desirable to make the dash ex- 
tensible of itself as is the envelope or curtain of the photograph 
camera. 

He decides the dash must be stationary, and that the lateral 
movement must take place with the foot. 

In other words, he conceives of separating the foot from the 
dash frame, not broadly, not generally (he had made one style of 
separation heretofore, as shown in his said patent No. 102,315), 
but he invents another specific mode of separation and applica- 
tion. 

He conceives of taking the already well-known form of solid 
foot, of lengthening it, and of applying it thus lengthened to the 
vertical outside surface or face of the dash, and applying it any- 
where along the lower bar of the dash, and there bolting it to the 
dash, viz., at the points where the downward extension of the foot 
will then be in conjunction with the body posts of the vehicle body 
fitted to receive the feet. 

This conception and invention is not of a mere adjustability. 
It is a conception behind and above the question of adjustability, 
and renders the problem of adjustability practically possible. After 
Peters had worked out this vital and preliminary problem, he was 
enabled to pass to the further development of the invention. 

The foot being thus made separable, lengthened, and arranged 
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to slide along the vertical outer face of the dash, he conceives of 
the idea of applying the slot, or a series of holes, in the lower dash 
bar, as a convenient means of facilitating such adjustment. He 
then adds the additional feature of concealment of the slot by the 
unbroken leather, enabling the builder using the dash and applying 
it to the specific vehicle he desires; to bolt it to the feet first se- 
cured to the vehicle at desired points by simply cutting a bolt hole 
through the leather covering of the dash at the desired point, all 
boring of the iron for the reception of the bolt and -consequent 
marring of the leather of the dash thus being avoided, the bolt 
passing through the s/of in the dash. 

| Now, in these conceptions there is surely invention. They re- 
veal a keen, untiring student, possessed not only of a far-reaching 
insight into the possibility of the commercial utility of such an ar- 
ticle, but of an inventive genius of a high order sufficient to cope 
with and overcome difficulties that had prevented the previous in- 


vention and construction of such dashes. 


He does not stop here; but, conceiving of improving the 
manufacture of the article he had already invented, he applies the 
principle of the channeled bar to the lower bar of the dash. In 
this thin web thus formed at the base of- the channel can be easily 
punched the slots in the lower bar before the dash is covered, or 
this thin web can be readily punched after the dash has been fin- 
ished. 

It is thus apparent that here is a combination of conceptions 
and a combination of parts, a novel and useful construction 
reached, which belong to a high grade of patentable novelty and 
invention. 

Aside from the conclusive inherent evidence of the novelty and 
patenable invention obvious from the devices themselves, strong 
confirmatory evidence thereof is found in the testimony of carriage- 


builders and workmen. See testimony of Bagley (p. 71, ans. 13, 
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ques. 19); Kimberly (p. 77, ans. 27, and p. 80, ans. 59); Pitner 
(p. 84, ans. 35, 36, and p. 85, ans. 42 and 43); Nutt (p. 69, ans. 
14, 15, and 16). ‘These parties testified to the effect that the need 
for these improvements existed, and had they known of these de- 
vices they would unquestionably have used them. 

The high probability of this prediction is certainly evidenced 
by the fact that up to the time of the beginning of this suit half a 
million dashes had been made by Mr. Peters, as shown by the evi- 
dence, and that, as I am personally informed by him, his own manu- 
facture of dashes has subsequently run into the millions, and that 
hundreds of thousands have been made by unauthorized manu- 
facturers. 

Notwithstanding the statement which is so much harped upon 
by the defendants, that a slot is an old and well-known means of 
adjustment, and that therefore its application to a dash does not 
involve invention, it must be remembered that this slot is but one 
feature of the invention and that a negative feature. Slots are 
always like the valleys between the hills, the mere results of posi- 
tive structure. 

It has not been attempted by the defendants to show that the 
positive structure referred to in the Peters device is the same as the 
positive structure to which the slot is secondary in the other appa- 
ratus. 

In the Peters device we find that this bearing place within the 
dash frame has not always been a part of the metallic dash frame. 
(See Eberhart’s testimony, Record, p. 63, X Ans. 43.) 

That it is a feature introduced by Mr. Peters as one of the 
steps in the development of this invention. 

In this position it plays the part of a strengthening device to 
the dash itself of a mass of metal sufficiently extensive to permit the 
drilling through it of holes or slots, which was not possible in the 
narrow frames previously used, and also of affording a surface suffi- 
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ciently extensive to serve as a bearing against which the separable 
foot may be clamped with a sufficient degree of rigidity. 

This mass of metal in the corner of the dash frame is a positive 
element of Peters’ invention. 

With regard to it we find that it was not originally a part of a 
dash frame; that it is itself the creature of Mr. Peters’ invention. 

Furthermore, we find that his invention did not require abso- 
lutely and did not always possess a slot in this positive feature as a 
means of convenient adjustment and attachment, so that therefore 
the slot is secondary to the positive feature in structure. 

Mr. Peters is a pioneer in the improvement of dashes and in 
the art of their manufacture. By his efforts and inventive genius 
he has created a new and useful industry. He has rendered possi- 
ble the manufacture of dashes as a specialty in large numbers of fine 
quality and at low prices. His dashes have been furnished as an 
article of commerce in the millions for the supply of the carriage- 
makers throughout our country; and this manufacture and supply 
has grown into one of the well-recognized industries which contrib- 
ute to the wealth, comfort, and well-being of the people... 

Peters’ patent, 213,529, sued upon, is a pioneer patent. 


Pioneer patents should be liberally construed. 


Webster Loom Co. v. Higgins (105 U. S., 580). 


A new combination of known devices producing a new and 
useful result (as that of greatly increasing the effectiveness of a 
machine) is evidence of invention, and may be the subject of a 
patent. Webster’s improvement in looms for weaving pile fabrics, 
which consisted in such a new combination of known devices as to 
give to a loom the capacity of weaving fifty yards of carpet a day, 
when before it could only weave forty, held to be patentable, and 
his patent for the same, dated August 27, 1872, sustained. 

fammerschlag v. Scamont, 7 Fed., 585 (593), where Blatch- 
ford, J., held that the article had created a new branch of indus- 
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try, and the patent securing said invention is entitled to a liberal 
construction. 
American Bell Telephone Co. v. Spencer (20 O. G., 300), Low- 
en, f. 
Standard Measuring Machine Co. v. Teague e¢ al. (15 Fed. 
Rep., 392), Gray and Lowell, JJ. 
Kimball et al. v. Hess et al. (15 Fed. Rep., 393), Wallace, J. 
Winans v. Denmead (15 Howard, 330), Curtis, J. 
The language of the Supreme Court in Parks v. Booth (102 


U. S., 96) is pertinent in this case. 


The Court says (p. 103): ‘‘Attempt is scarcely made in argu- 
ment to show that any one of these exhibits embodies the entire 
invention of the complainant, but it is insisted that every feature 
of the patented improvement is found in some one or more of those 
publications. Suppose that is so, still it is clear that such a conces- 
sion, if made, could not benefit the respondents, unless they can be 
allowed to extend the same comparison to two or more exhibits, as 
they do not contend that the entire invention 1s superseded by any 
one of their exhibits. 

‘“Where the thing patented is an entirety, consisting of a sepa- 
rate device or of a single combination of old elements incapable of 
division or separate use, the respondent cannot make good the de- 
fense in question by proving that a part of the entire invention is 
found in one prior patent, printed publication, or machine, and 
another part in another, and so on indefinitely, and from the whole 
or any given number expect the court to determine the issue of 
novelty adversely to the complainant. (Saves v. Coe, 98 U.S., 
31.) 

‘¢Common justice forbids such a defense, as it would work a 
virtual repeal of so much of the patent act as gives to inventors the 
right to a patent consisting of old elements, where the combination 


itself is new and produces a new and useful result. New elements 
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RECAPITULATION OF POINTS OF INVENTION. 


The defendants have failed to produce a positive structure 
like or similar to complainants’. They have based their 
right to a judgment upon the fact that a hole is old, but 
they have failed to show a single device where the positive 
structure contains the hole and is anywise similar to that of 
complainants’ in construction or in function. 

Not only was Mr. Peters the first to conceive of making 
the dash,so to speak, adjustable to vehicles of different widths, 
but he was the first to provide a definite construction to 
carry his conception into effect. We challenge the defend- 
ants to produce a dash having such construction. They 
have not shown one. They cannot show one. 

In carrying into effect his conception, Mr. Peters provided » 
the vertical broad bearing, connected to the lower bar, for the 
purpose of a bearing. 

This provision was new. 

Combined with this was the idea of a separable foot, whose 
vertical face should he against the vertical surface of the 
leather of the dash, and thus against the vertical face of the 
bearing beneath, and be capable of being moved back and 
forth laterally in the vertical plane of the dash. 


This provision was novel. 

In this iron bearing of the dash he provides the slot, and 
then covers the dash with leather, thereby covering the slot 
and concealing it wholly from view, with the object of ena- 
bling the leather to be punctured for the bolt connecting the 
foot to the dash, and no where else, thus allowing the bolt 


to pass through the leather at the punctured point therein, 
and also through the slot, and at the same time the foot end 
covers the puncture around the leather and nicely conceals 
the same from view. 

The combinations of the elements, viz: 


Ist. Lron dash frame. 


2d. Bearing connected to frame, the faces of the bearing 


being in the vertical plane of the dash. 


od. The slot or equivalent provision in the bearing, the slot 
being cut transversely to the vertical plane of the bearing. 


4th. This dash, as a completed article of manufacture con- 
taining the combination of elements one, two, and three, and the 
leather covering over all, making; as an entirety, anew and valu- 
able article of use and manufacture, having novel and useful 


functions. 


NOR IS THIS ALL. 


This combination, this novel entirety, being now in being, 
permitted a novel and useful improvement to be made 
thereon, viz.: Peters conceived of thinning the longitudinal 
center of the bearing, that the slot or equivalent provision 
might be made in the bar and the weight of bar be dimin- 
ished. 

Defendant says that channel iron is old. 

This statement is true, but it fails to reach Peters’ im- 
provement. 

The Peters bar has these broad vertical faces above and 
below the channel, and these faces are placed there by Peters 
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for a purpose, viz., for bearings against the vertical face of 


the foot. 


It is novel, first, to use the upper and lower faces of chan- 
nel iron as bearings, and, secondly, to use them as bearings 
to resist torsional twist or strain of the bar. 

So that whether we presume that a channel bar was ab- 
sent from Peters’ mind, and he conceived of thinning the 
center of the bearing already conceived of by him, or whether 
we presume that he took the channel iron and reconstructed 
it for his own purposes by changing the upper and lower 
portions for his improvement and for application to the 
combination already mentioned, he is in either case an in- 
ventor, and has produced a new article having a new and 
useful function and new in its application. | 


Finally. Therefore we reach the following: 
The completed and improved Peters dash, as a new and 
useful manufacture, contains— 


Ist. The won dash frame. 


2d. The bearing connected to frame, the faces of the bearing 
being in the vertical plane of the dash. 


od. The slot in the bearing and cut transversely through the 
bearing transversely to the vertical plane of the bearing. 


4th. The bearing provided with channel and having broad ver- 
tical bearing surfaces above and below the channel. 


4 


oth. This structure, including elements one, two, three, 
and four, in a novel combination and application, covered 
with leather, forming, as an entirety, a new and valuable 
article possessed of new and useful functions. 


Respectfully submitted, 
Wm. HupBeELt FISHER. 


in such a patent are not required, and if such a defense were al- 
lowed not one patent of the kind in a thousand of modern date 


could be held valid.’’ 


Respectfully submitted, 
We. HUBBELL FISHER, 


Attorney for Appellant. 


Robert Clarke & Co., Printers, Cincinnati.| [ October, 1888, 
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Robert Clarke & Co., Printers, Cincinnati. | | October, 1888, 


United States Supreme Court. 


OCTOBER TERM, 1888. 


George M. Peters, 


No. G6.) Us. 


Appeliant, 


Julius A. Hanson et al., 
Appellees. 


APPEAL FROM CIRCUIT COURT FOR THE DI5- 
TRICT OF INDIANA. 


BRIEF FOR APPELLEES. 


| 

This suit ,was brought on two patents for vehicle 
dashes, re-issue No. 9,891, and original patent No. 213,529, 
granted appellant. Both inventions were claimed to be 
infringed in a single form of dash. 

The defenses relied upon are invalidity of patents— 

1. For want of invention. 

2. For want of novelty. 

3. Invalidity of re-issue by reason of expansion as to 
all claims except the 3d, 10th, and 11th, which are found 
in the original, but which are invalid for both of the fore- 
going reasons. 

4, Non-infringement. 

Although the same dash sold by appellees was claimed 
to infringe both patents, for convenience we will consider 
the two patents separately. No. 213,529 has four claims 
sued on, as’ follows: 
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1. The combination of a dash and laterally adjustable 
attachments, whereby the same may be connected to ve- 
hicles of different widths, substantially as set forth. 

2. A dash or dash frame having slots or openings, 
whereby attachments may be made at different points, sub- 
stantinlly as and for the purpose set forth. 

3. A dash provided with bearings having slots or 
openings, substantially as and for the purpose specified. 

4, A dash frame provided with bearings, arranged to 
strengthen the frame in those parts whereby the dash is 
to be connected to the laterally adjustable feet or to the 
vehicle. 


adjusting the feet of a dash laterally. 
It may be proper to premise by saying that vehicle 


_ dashes are connected to the body by feet, which are usually 


made ‘*“ solid” with the frame. That is, the frame and 
feet are made at the same time, and welded together; and 
when the same manufacturer makes both the dash and the 
body, the feet of each dash are usually welded on the frame 
at such points as would fit the body for which they are de- 
signed. When the business grew and became, in the natu- 
ral course, divided into specialties, dashes were made in 
large quantities and sold to carriage manufacturers, who 
made or bought the bodies elsewhere. If, then, the dash 
feet were made solid, they might not fit the various forms 
and sizes of bodies; so the feet were made separate, and 
attached to the dash by bolts at points most convenient. 


As the dash is covered with patent leather, it is not 


convenient to bore through the iron frame after it is cov- 
ered and in the hands of the consumer or carriage maker ; 
hence, a hole was bored in the inner rail of the dash frame 
before it was covered, to receive the bolt for attaching the 
foot. 

The vehicles to which the dashes were to be attached 
varied in width and shape, requiring the feet to be placed 
sometimes nearer together, sometimes further apart; hence 
it was not possible always to locate the holes in the dash 
frame at the exact point where they would be most con- 


The first three of these claims refer to the means of 


3 


venient. Therefore two holes, or three, or four were 
made, so that if one did not come at the exact point re- 
quired, another would. Then, sometimes it might be 
necessary or more convenient to adjust the feet at a point 
very near one of the holes, yet not exactly at it, or be- 
tween two holes; so, to allow for such cases, or for more 
nice adjustment, a slot was made instead of two or more 
adjacent holes—a long hole instead of two or more short 
ones. This is the Peters “ invention ?” covered by the first 
three claims of No. 213,529. He claims it to be infringed 
whether the series of holes or slot is in the feet or the dash 
rail. 

His invention consists in putting two holes ora slot in 
the rail or feet of a dash, instead of one hole. It certainly 
requires neither evidence nor argument to show that such 
a mechanical expedient did not require invention. There 
is searcely the “shadow of a shade of au idea” for the 
claim to stand on. If this court found, in Vinton v. Ham- 
ilton, 104 U. 8. 491, that a patent fora new and very use- 
ful hole was lacking in invention, it is not necessary to 
argue that the addition of two holes, or one longer hole, 
for precisely the same purpose, did not require inventive 
genius. 

Atlantic Works v. Brady, 107 U.S. 000. 
Pearce v. Mulford, 102 U. 8. 112. 


That Peters’s two holes or slot did not require inven- 
tion is self evident. It is the commonest mechanical ex- 
pedient, resorted to every day in a thousand different de- 
vices. Mr. Wood testifies, p. 4, Addition to Record: 

“Q. 25. Name some of the familiar uses in mechanics 
of slots for the purpose of adjustment, and describe the 
manner of their use. | 

A. They are so generally used in the construction of 


every thing that is made of iron, or that iron is used in 


the construction of, that it would be almost. impossible to 
pick out any thing they were not used in for the purpose 


of adjustment.” 
But it was not new even in vehicle dashes. Rentfraw 
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testifies, p. 16, that between 1850 and 1856 he made dashes 
in this way: 

“Q. 7, State whether or not, during those years, you 
made any dashes having laterally adjustable feet or at- 


tachments, for the purpose of connecting them to vehicles 
of different width. [Objected to as leading by counsel for 
complainant. | 

A. Yes, sir; I did. 

@. 8. Please describe those dashes and attachments, or 
feet, and the manner of their connection to the vehicle. 

A. Well, I make my dash, the bottom rail, long square 
place on it for to receive one, two, or three holes, as it may 
be, and a foot turned up with a square corner, with a hole 
drilled through it—one or two, as it may be—and bolt it 
onto the dash. 

@. 9. Please state how you connected such dashes to 
vehicles of different widths. 

A. By turning up the foot to the right and one to the 

left, so as I could use them on either side of the dash. 

| (). 10. Please state what were the shape of these feet, 
which enabled them to be turned up, as you say, to the 
right or left. 

A. L-shaped, and turned up either to the right or left, 
then. 

@. 11. State whether or not these feet had more than 
one hole in them for connection to dashes of different . 
widths. 

A. Yes, sir. 

Y.15. You say, in your answer to question 12, ‘I 
made mine with the corners the same as this, with the ex- 
ception in this (referring to the drawing) of the long slot 
I had one, two, or three holes in, to suit the width.’ How 
did the one, two, or three holes referred to, serve to con- 
nect the dash to vehicles of different widths? 

A. If the body was wider than the dash, I would set 
my foot with the ends turned inward; if the body was 

‘narrower than the dash, I would set my feet with the ends. 
turned outward, and bolt it just as it would come there.” 


eR. aera PPT I x ee ne " — 
woe Siz. peer er: ey " PW ta i re - 
y Merete) 8%) a ; . . 
eee eee 


5 


Also A. C. Post, p. 31, between 1864 and 1868: 

“@, 5. State whether or not during those years that 
firm made any footless dashes, with separate feet for at- 
taching them to vehicles. 

A. They did. 

. 6. State whether or not they made any dashes dur- 
ing those years having provision for lateral adjustment for 
the purpose of attaching them to vehicles of different 
widths. | 

A. They did. 

. 7. Viease describe those dashes, and the means for 
connecting them to vehicles of different widths. 

A. The dash was fitted for the front of the body which 
they were attached to, and holes were drilled in the lower 
rod of the dash to attach the foot to them. 

Q. 8. How many holes were drilled in the lower bar 
of the dash, and at what part of the lower bar were the 
holes driiled ? 

A. They were drilled sufficient distance from the out 
end to attach the foot to them—lI think some two inches, 
or two and a half; from two to six holes.” 

Such evidence is really unnecessary, as multiplying 
the holes or making a slot is exactly what any mechanic 
of the most ordinary intelligence would do should. the oe- 
casion require it. 

The fourth claim is as follows : 

“A dash frame provided with bearings, arranged to 
strengthen the frame in those parts whereby the dash is to 
be connected to the laterally-adjustable feet or to the ve- 
hicle.” 

This is simply re-enforcing or strengthening the dash 
frame at the point where the feet are attached, to meet the 
additional strain. 

In the Peters patent a special construction is used. 
If his claim is limited to his special construction, it may 
be good; that we need not discuss. The appellees use 
no such construction. The lower rail is made broad: and 
of channeled iron. It is as strong in the middle as at the 
ends. 
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There is no infringement or identity between appel- 
lee’s dash and the Peters patent, unless the elaim is con- 
strued to be for a dash frame made stronger at the point 
where the feet are attached to it, to bear any extra strain. 
If so constructed, it is unquestionably invalid. He might 
as well claim a patent for strengthening or re-enforcing his 
garments at the points where they are most likely to wear 


out. 


, 


Reissue No. 9,891. 
The second patent sued on is a re-issue, in which three 


claims of the original are expanded into five. 


OricinaL No. 224,792. 


1. A dash provided with a rail 
having vertically-flat sides, one or 
both of said sides being exteri- 
orly channeled, substantially as 
and for the purpose specified. 

8. In eombination, a dash frame 
and a rail provided exteriorly 
with one or more channels and 
bolt holes or slots in the channel 
and through the rail, said holes 
being of smaller diameter or 
width than the width of the chan- 
nel, substantially as described. 

9. The foot channeled on either 
or both sides, substantially as and 
for the purpose specified. 


Re-tssve No. 9,891, 


1. A vehicle dash whose lower 
bar is provided exteriorly with a 
channel or recess, the metal on 
either side of the channel or re- 
cess affording a bearing for the 
dash foot or other portion of the 
vehicle to which the dash is con- 
nected, for the purpose specified. 

2. A dash whose lower rail is 
composed near or at the ends of . 
two thick portions, united by an 
easily-perforated web, for the pur- 
poses specified. 

3. A dash provided with a rail 
having vertically-flat sides, one or 
both of said sides being exteriorly 
channeled, substantially as and 
for the purposes specified. 

10. In combination, a dash 
frame and a rail provided exte- 
riorly with one or more channels 
and bolt holes or slots in the chan- 
nel and through the rail, said 
holes being of smaller diameter 
or width than the width of the 
channel, substantially as de- 
scribed. 

11. The foot channeled on either 
or both sides, substantially as for 
the purpose specified. 
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The Ist, 10th, and 11th claims of the re-issue are 
found in the original; the 2d and 3d are added claims. 

The charge of infringement is based upon the fact 
that appellees use channeled iron in the construction of 
certain parts of their dashes, to wit, the lower rail, to which. 
the feet are attached. 

The object is twofold: 

First. Channeled iron is the form which best combines 
lightness with strength. 

Second. Should it be necessary to make a new hole 
through the lower rail to move the foot, the web: of the 
channeled iron is easily punched, without weakening the 
frame. 

All of the claims of the patent alleged to be infringed 
are based on this use.of channeled iron ina dash. It is 
unnecessary to consider them separately. That channeled 
iron in a hundred forms is used for a hundred purposes 
scarcely needs proof, as the fact is familiar to any oue who 
has given any attention to mechanics, or is even ordinarily 
observing. 

Mr. Wood testifies, p. 2, addition to Record : 

“A. 3. Channeled iron, you might say, has been gen- 
erally used in many different kinds of work and ways ever 
since I have been in the business. I first used it about 
twenty years ago in putting up hand rails and stairs. 

@. 10. State whether or not you are familiar with the 
use of channeled iron for the purpose—feet for any pur- 
pose. 

A. 10. Yes; the feet of desks, stoves, machinery ot 
different kinds, vehicles. 

@. 12. Were or were not the forms of channeled iron 
shown there in common use as early as 1870? 

A. 12. Yes, sir; they were in general use at that time. 

Q. 15.. What is the object in using channeled iron in- 
stead of solid bars ? | 

A. 15. Well, it’s for the purpose of securing stiffness, 
lightness, and it is easy to work. It is easier to punch a 
hole through a light web than through a solid bar... It is 
economy to use it.” 
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Brackett, p. 10, addition to Reeord : 

“(). 4. State whether or not channeled iron is a com- 
mon form.for mechanical uses; and if so, some of the uses 
to which it is put. 

A. 4. It has been commonly used in all frame struct- 
ures where stiffness and lightness is desired. I have 
known of its use since 1862, when I first took an active 
part in manufacturing. We use it in bridges, roof trusses, 
machine frames, floor beams, joists, tramways—in fact, 
hardly a frame structure but what it is used, more or less. 
These other classes of manufactories use it in numerous 
places, such as fence pickets, bottom rail of fences, in stove 
manufacturing, furniture manufacturing, sewing manu- 
facturing, and in fact I hardly think there is any class of 
iron structures where lightness is required but that it could 
be used to advantage. 

@. 6. Should it be desirable to combine lightness and 
strength in the construction of vehicles, or any parts ot 
them, would it require any invention or would it be novel 
to apply channeled iron for that purpose 7? 

A. 6. No, sir; I think not, as channeled iron is in al- 
most as common use as bar iron, and hardly any framed 
work is made where stiffness and lightness is required but 
that it is used, because it is the stiffest form in which iron 
can be used in carrying a load between two points, either 
suspended or in the form of a , and wherever a com- 
pressible strain occurs or cross-strain or any other strain 
than a purely tension strain, it is the chiefest iron to use, 
and it is in common use under such circumstances. 

@. 7. What other advantages or advantage, if any, is 
obtained by the use of channeled iron which is also old 
and familiar ? 

A.7. Wherever two members running either at an 
angle or in the same direction, its great convenience is in 
the easy manner and strength with such attachments 


and connections can be made, on account of the thinness 
of its web, it being readily drilled or punched, requiring a 
great deal less labor and expense than flat bar iron, and on 
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this account it is in general use throughout the United 
States for the last fifteen to twenty years that I know of.” 
Even if Peters had been the first to use channeled 

iron for the purpose claimed, it would be simply the use 
of an old—very old, and very common—thing fora new 
purpose, which is not invention. 3 

Tucker v. Spaulding, 73 Wall. 453. 

Brown v. Piper, 91 U.S. 37. 

Roberts v. Ryer, 91 U.S. 157. 

Mosler Safe Co. v. Master, 127 U.S. 360. 


The 10th claim is for the channeled frame, with bolt 
holes or slots in the channel, of a diameter smaller than 
the width of the channel. That is, a channeled iron 
frame, with the bolt holes made in the web. <As it would 
never occur to any one to put the holes anywhere else, and 
as their size is in no way important, except that they be 
large enough to receive the bolt, we admit we are totally 
unable to see any thing even to hinge an argument upon, 
as to patentability. It is self evident. 

Respectfully submitted, 

ARTHUR STEM, 
Counsel for Appellees. 


7% 


Sit oe Bin 


re : Ls ete _— cnet, bs 
: oe ' PAA arena 0 mehr. 
Penenenicremenpeannsmi Tne - 
| : | ~-* Se taiieneietieaibe bien ocala tide treier kellie 


Cs ealietiaaeeien te dished tenement 


ee a » senator anally + pete 


3 & DT CRE APP beta ee oak neon al tng wes 
. wth PgR UIE ERs yaks Re Oe : 
: Came nents te new bre Annan s . 
iat pectinane tee renee . 


CONSIDERATION OF THE TESTIMONY OF RENTFROW 


AND POST AND OF THE REBUTTING TESTIMONY. 


Alleged Anticipation at La Porte. 


RENTFROW, in answer to question 5(page 16, Addition to Record), 
states that during the years 1849, ’50, ’51, ’52, and ’53 he was black- 
smithing at La Porte, Indiana. 

In question 7 he is asked: “State whether or not during those 
years you made any dashers having laterally adjustable feet or at- 
tachments for the purpose of connecting them to vehicles of different 
width.” Answer. “ Yes, sir; I did.” 

In cross-question No. 153, page 30, he is asked, “ What does the word 
lateral mean?” to which he replies: “ I suppose it means a change- 
able foot orsomething of that kind. I don’t know exactly.” And in 
cross-question 154, on being asked, “ What does the word vertical 
mean? he answers: “I presume that means changeable—something 
of that kind.” 

To resume. 

On being asked to descril ‘ese dashes and attachments or feet 
and their mode of connection to the vehicle he says: 

Answer. “ Well, | make my dash, the bottom rail, long, square 
place on it for to receive one, two, or three holes, as it may be, and 
a foot turned up with a square corner with a hole drilled through 
it—one or two, as it may be—and bolt it onto the dash.” 

Attention is called to the use by Rentfrow of the present tense in 
the foregoing answer; also to his twice-repeated expression, * as it 
may be.” 

Rentfrow says (Ans. 13, page 17) the dash foot was of an L shape, 
with holes in it to attach on the dash. If the body was wider than 
the dash he would set his foot with the ends turned inward and 
would set his body with the ends turned outward, but bolted just as 
it would come there. | 

Q. 16. By “bolted just as it would come there,” what do you mean? 
A. Wherever my holes are drilled in the foot the holes drilled in 
the dash will correspond and hold it on. 

It thus appears that if he had ever done this, which we will easily 
show is not true, that he had a different plan from that of plaintiff, 
and that, in the next place, he had never discovered the true idea 
of lateral adjustment, and he says he “ bolted this just as it would 
come there.” In other words, he would have to move his feet so 
that the hoies in the dash and feet would come opposite to each 
other; therefore he would have no certainty as to whether his feet 
would come out at the preper place on the vehicle body—namely, 
the corner posts. It appears that these feet were to be bolted, ac- 
cording to Rentfrow, not to buggies, but to vehicles. 
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In the matter of repairs he says that he repaired simply by drill- 
ing a hole through the bottom of the dash, turning up a new foot— 
square or any angle—and drilling a hole through and bolting it 
fast to the dash. (Ans. 18, page 17, Addition to the Record.) 

It will be observed that Rentfrow speaks of these modes of bolting 
dashes to feet as a regular and continuous rule or principle which 
he employed while at La Porte in the employ of Bagley and Rose. 
He states that the date when he made the dashes referred to, at La 
Porte, Indiana, was between the years 1850, 1855, 1856, as near as he 
can recollect. He says that the dashes he made at La Porte by 
drilling holes in the bottom roller for receiving the foot he did not 
put them on himself; a trimmer or binder put them on. 

In the matter of repairs, he says (Ans. 18) that he repaired sim- 
ply by drilling a hole through the bottom of the dash, turning up a 
new foot square or any angle, and drilling a hole through and 
bolting it fast to the dash. 

On cross-examination he says: “I did not mention anything of 
attaching a separate foot to a solid. dash (Ans. 36) only by way of re- 
pairing dashes that were broken with solid feet.” 

If he be correct in this, then he could not have gotten any lateral 
adjustment on the new jobs of which he testifies, because it 1s nec- 
essary that the foot be seperable in order that it may be adjusted by 
moving it along the dash. 

He says that he has made them with provision for lateral adjust- 
ment; that he has made them for different kinds of jobs; does not 
just recollect what kind of jobs. (Ans. 40.) 

Q. 4). Can you not state any of these kinds of jobs? A. Buggies 
of different kinds. 

Q. 42. Buggies of what kind’ <A. Well, I have made them for 
drop-front buggies, piano boxes, ete., and buck-boards. 

Q. 43. When and where did you make them for drop-tront bug- 

ies? A. I do not just recollect and I couid not say just where. 

Q. 44. Where did you make them for piano-box buggies? A. I 
could not say just where. 

Q. 45. If you can’t recollect where tell me when you made them 
for piano-box buggies? A. I could not just say that either. 

Q. 46. When and where did you make them for buck-boards ? 
A. I made some for buck-boards in Mishawaka,as nearas I can ree- 
ollect, between 1875 and 1878, along there. 

When asked where he first made a dash containing a provision 
for lateral adjustment, &c., he says: “1 made them in La Porte, be- 
tween 50 and ’55, 6, ’7, or thereabouts, at Bagley and Rose’s shop 
or Fisher Bros.’-—I cannot say exactly which—as near as I can ree- 
ollect” (Ans. 58). Is not this a very indefinite statement? He says 
that it was a carriage dash made out of five-eighths old iron. “I 
made two for a man that it happened to suit. He sawa dash I had 
made, and it happened to suit him, and he wanted me to make two 
dashes. I asked him the width of his body. He said he did not 
know the width of tnem; they were not built then. He wanted to 
take the dashes South with him. I went to work and built him two 
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dashes, and made him those with rigiit and left feet, so he could 
attach them to any width of body that he wished. He paid for 
them and took them, and I never saw him sinece.. The dash this 
man happened to see that [ had made and it happened to suit him— 
it was a turkey-wing dash, with a scroll running around it.” He 
saw this on the fair. erounds at La Porte, where the dash was on 
exhibition (Ans. 59-62) for himself. It appears (Ans. 65, 66) that 
he did not own this faney dash. It was a solid foot dash for a bugg 
owned by Fisher & Bros. or Bagley & Rose, he won’t be positive 
which. 

It will be apparent from a perusal of the testimony that Rentfrow 
stands solitary and alone in his assertions that he made these dashes 
and feet at La Porte, Ind. No other witness whatever corroborates 
him, but, as we shall see, he is amply rebutted by men who are un- 
doubtedly acquainted with all that tr anspired at said shops. Even 
if he were not rebutted, his testimony of itself, confused and contra- 
dictory as it is, would not be sufficient to overcome a plainly de- 
scribed invention, promptly secured by letters patent and intro- 
duced to the public. There is no evidence that Rentfrow, even if 
we assume what he says to be true, ever prosecuted this invention 
or introduced it to the public. On the contrary, it is clear that he 
abandoned the same, that he never appreciated its importance to 
the public, and that he is testifying in the hght of his present 
knowledge as to what he did in the days past. 


REBUTTAL. 


AND REFUTA heaie 


WITNESSES 


VK CONTRADICTION 
FOLLOWING 


IN POINT-BLAN 
OF RENTFROW ARE THE 


Ist. Mr. Asner F. Baariey, of the firm of Bagley & Rose, at La 
Porte, Indiana, which began business November 7, 1853, and quit 
May 12, 1876, Mr. Bagley then buying out Rose and continuing in 
the business. (See page 70 of Record, Ans. 1-4.) 

Mr. Bagley says that he is acquainted with William Rentfrow. 
He says he commenced working for the firm in 1854 and quit in 
1857. Mr. Bagley superintended the making of carriages. He was 
familiar with all the work done by Bagley & Rose. He lived right 
adjoining the shop, across the alley, and was always on hand; 
opened the shop himself and carried ‘the key. He recollects the cir- 
cumstances where a fancy dash with a solid foot, “ turkey-winged,” 
with a seroll around, was exhibited at the fair orounds, at La Porte, 
Indiana; that it was madein the shop of Bagley & Rose, and Rent- 
frow helped to make it; that Rentfrow was a very slow man, and 
he would not make such a dash in less than two or three days. 
(Ans. 5-10.) 

Mr. Bagley, being asked (in Q. 11, page 71) to state whether or not 
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he remembered the following circumstances occurring while Rentfrow 
worked for Bagley & Rose, where he madea dash or two dashes (viz., 
“Tt wasa carriage dash, five-eighths-oval iron. Imadetwo fora man 
they happened to suit. He saw a dash I had made, and they hap- 
pened to suit him, and he wanted me to make him two dashes. He 
said he did not know the width of his bodies. They were not built 
yet, and he wanted totake the dashes South with him. I went to 
work and built him two dashes, and made them right and left feet, 
so that he could attach it to any width body that he wished. He 
paid me for them and took them ”), and whether it occurred while 
Rentfrow worked for your firm, he answered, “ No, sir; he never did, 
nor any other man. 

Mr. Bagley further says that Rentfrow did no repairing ; that his 
work was entirely on new work. 


Avucustus G. KIMBERLY (page 74 of Record) is a earriage black- 
smith. He worked for the firm of Bagley & Rose continuously from 
1854 to 1858, first as an apprentice and afterwards as journeyman. 
Mr. Kimberly first became acquainted with Rentfrow when he com- 
menced working for Bagley & Rose. He remembers the circum- 
stance of the “faney dash” exhibited at the fair grounds at La Porte. 
He says Rentfrow made it, and he thinks it was made in Mr. Bagley’s 
shop. He thinks it belonged to Mr. Bagley; it was put onto a 
buggy and sold with the buggy. He thinks it was in 1855 or 1856 
that the dash was on exhibition. 

Being asked (in question 7) “ Did Mr. Rentfrow ever, to your knowl- 
edge, make a carriage dash or two dashes out of five-eighths oval 
iron for separate feet, with two or three holes drilled in the lower 
bar of the dash and two or three holes drilled in the upper end of 
each foot?” he answered “ No.” 

On being asked (in question 8) whether or not Mr. Rentfrow, while 
working for Bagley & Rose, made a dash or two dashes for a stranger 
who wanted to take them himself, and whether Rentfrow built him 
two dashes without feet, so that he could attach them to any width 
body, and whether the stranger paid Rentfrow for the dashes and 
took them away, or any like or similar circumstance, he says: “I 
have no recollection of anything of the kind.” Hesays that he has 
no knowledge that Rentfrow ever built such dashes or made them 
right or left feet. 

Mr. Kimberly further says that he does not know of any such 
circumstance where Bagley & Rose made a dash or dashes having 
laterally adjustable feet or attach ments for the purpose of connecting 
them to vehicles of different widths (Ans. 10, page 75); and that not 
to his knowledge did Rentfrow during the time he worked for Bag- 
ley & Rose make a dash or dashes as follows: “ The bottom rail had 
a long square place on it to receive one, two, or three holes, as it may 
be, and a foot turned up with a square corner with a hole drilled 
through it, one or two, as it may be, and bolted it onto the dash ” 
(Ans. 11, page 75); and he says, in answer to interrogatory 15, page 
76, that if Rentfrow had made a dash or dashes like that shown in 
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the drawing of patent No. 213,529, and had repaired a dash or 
dashes like that described in question 15, while he was working for 
Bagley & Rose, he would have known the fact. 


Mr. Wiizi1AM C. PITNER (page 80 of Record), being duly sworn, says 
he is a carriage-maker,and that he began to work for Bagley & Rose 
in 1858, and worked for them nearly seven years. He was ac- 
quainted with Rentfrow, and says he (Rentfrow) went to work for 
Baglev & Rose in the spring of 1854. He recollects of a faney dash 
with a solia foot, “ turkey-winged,” being exhibited at the fair 
grounds at La Porte. It was made by William Rentfrow in Bagley 
& Rose’s shops; it belonged to the company; it was put on a buggy 
and sold. It was unusual to exhibit dashes separate from the vehi- 
cles at fairs at this time. 

Being asked whether he remembered of Rentfrow’s making two 
carriage dashes, five-eighths oval iron, fora man who wanted to take 
them South and who did not know the width of his vehicles, as they 
were not built vet; whether he (Pitner) recollects whether Rentfrow 
made right and left feet for these dashes so that the man going South 
could attach them to any width of body that he wished, Pitner re- 
plies: “ J remember nothing of the kind occurring in the shop while 
I worked for Bagley & Rose. (See Ques. and Ans. 10, page 81.) 

He says he does not think Rentfrow made a dash or dashes hav- 
ing laterally adjustable feet or attachments for the purpose of con- 
necting them to vehicles of different widths. (Ans. 11.) 

Pitner says that he does not think while he worked for Bagley & 

tose that Rentfrow made any dash or dashes like that described in 
the drawing of the patent No. 213,529, that had one, two, or three 
holes to suit the width, instead of the slots. 

He is satisfied that while Rentfrow worked for Bagley & Rose he 
(Rentfrow) did not repair a dash where the foot had been broken off, 
turning up a foot, drilling a hole through it and through the dash, 
and bolting it back on the job again. (Ans. 12, page 82.) 

Mr. Pitner worked very steadily, scarcely ever lost any time from 
sickness, and in every case he was never absent more than one day ata 
time during the time that Mr. Rentfrow worked for Bagley & Rose 
(X Ans. 28 and 29). He thinks there were never any dashes made 
in Bagley & Rose’s shop that he did not see (X Ans. 50). He fur- 
ther states that never to his knowledge did Mr. Rentfrow ever make 
any dashes of any kind and sel] them to a man that took them 
South (X Ans. 35); and had Rentfrow done so he(Pitner) thinks he 
would have known it, from the fact that in those days dashes were 
never made and sold, as now, separate by themselves, and he adds: 
“Tt would be almost an impossibility fora workman to make two 
dashes and ship to one party without my knowing of the cireum- 
stances.” (X Ans. 36). 


Alleged Anticipation at Mishawaka. 


Rentfrow says that in 1867-’68, he thinks, he was living in Misha- 
waka, Ind., as near as he can recollect. While there he made a dash 
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having a number of holes in the lower bar for the purpose of con- 
necting it to vehicles of different widths. He made one for Doctor 
Grimes, he thinks, as near as he can tell, and one for Mr. Shank. 
He cannot give any of the circumstances connected with the dash 
made for Mr. Shank. 

It will be observed that in the answers of Rentfrow from 40 to 45, 
inclusive, he cannot say he made any dashes for drop-front buggies 
or piano-boxes, but in answer 46 he says: “I made some of tnese 
dashes for buck-boards in Mishawaka, as near as I ean recollect, be- 
tween 1875 and 1878.” It will be observed that in his direct exam- 
ination he said that he manufactured them at Mishawaka between 
1867 and 1878, but now he says between 1875 and 1878. He says 
that after the time he made these two dashes for this man, who 
paid him and took them away from La Porte, as near as he can 
recollect, the next time he made a dash with feet making provision 
for lateral adjustment was between 1865, ’67, ’68—along there some 
time—for Wood, Eberhart & Nutt, Mishawaka, Ind. He does not 
know of any particular circumstances. He was ordered to make a 
couple of dashes and he made them. When asked to describe these 
dashes he says: “I think they were made for a couple of buck- 
boards, as near as I can recollect. [ made the two dashes having 
separable feet.” When asked why he made them with separable 
feet he answered (Ans. 81): “ Because J think the bottom of the buck- 
boards wasn’t made yet, and through some cause or other the trim- 
mer was going away;” that if he had the dashes he could trim 
them right up, and they could be used at any time afterwards. The 
lower part of each dash was made with a square, flat space on it to 
receive a separable foot, the same as shown in the drawing shown 
him to-day. (Note—lIs not this a strange coincidence”) The 
lower bar of the dash was drilled with one, twe, and three 
holes in it. When asked how many holes he bored at each end 
of the dash in the lower bar he answers: “ One, two, and three. 
Sometimes I would vary.” On being pressed for a more definite 
answer he replies: “As near as I can recollect; [ won’t say positive 
which, two or three.” When asked as to the number of holes he 
bored in the upper end of each of the feet made for these two buck- 
boards at Mishawaka the answer is, “I cannot recollect just how 
many holes; two or three, though ;” and the upper end of each foot 
was bent in the form of an L or F (Ans. 87) as near as he ean recol- 
lect. He presumes these dashes were put on buck-boards and — 
after they were made(Ans. 88.) He says these dashes for these buck- 
boards were made one size, and, as he said before, two or three holes 
in, as near as he can recollect. He says the part of the dash which 
contained the slot for the adjustment of the foot was from an inch to 
an inch and an eighth by one-fourth to five-sixteenths thick, the bal- 
ance being five-eighths old iron. Between the years 1864, 1865, and 
1868—along there—(Ans. 100) he worked for Wood, Eberhart & Nutt. 
Being asked when he worked there at Mishawaka (Q. 102) he re- 
plies: “I worked there between the years 1874, ’5, ’7, ’8—along 
there.” It will be observed that a few moments before he said he 
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worked there in 1864-1868. If this were the only error he had 
made in dates it might have been charged to a slip of the tongue ; 
but, as itis evident, he testifies to many gross variances of times. In 
answer—he had testified to 1865 to 1868—still later, after a portion 
of evidence rebutting his had been taken and he became conscious 
of his position in this case, through counsel, he came in and re- 
quested to be allowed to change the statement of the time he was at 
Mishawaka from 1864 and 1869 to 1854 and 1859. Permission was 
refused. (Note——It will be observed that in bis answer 58 he states 
he made it (dash) “in La Porte between 750 and ’55, ’56, and ’57— 
thereabout.) So if he had been allowed to change his dates as to 
Mishawaka from ’65-’69 to ’54-’59 he would have trenched three 
years on the time he lived at Mishawaka. Eberhart, of the firm of 
Wood, Eberhart & Nutt, having conclusively shown this firm began 
and ended in the fifties, Rentfrow was evidently anxious to move 
his dates thereto. “ Wood, Eberhart & Nutt ran two furnaces part of 
the time, and part of the time three.” Could not just state when he 
made these buck-board dashes; says, “I am not keeping dates. I 
could not tell exactly when.” 


ALBERT C. Post was a witness on behalf of defendants. He says 
that in the years 1864 and 1868 he was at Mishawaka, St. Joseph 
county, Indiana, in the occupation of carriage-trimming. (Note.— 
It will be observed Post also puts his dates ten years too late.) He 
was then and there employed by Wood, Eberhart & Nutt, and he 
covered the dashes made by them and put these dashes onto vehicles 
that they made. He was familiar with the construction of the 
dashes made by them. He says that during these years that firm 
made some footless dashes, with separate feet for attaching them to 
vehicles, and that these dashes had provision for lateral adjustment 
for the purpose of attaching them to vehicles of different widths. 
He says that these dashes, having lateral adjustment feet or attach- 
ments, were made, one for Dr. Grimes, one for a repair job ‘belonging 
toa Dunkard—he could not give the Dunkard’s name; that he 
made one for a phaeton for Shank. He made other jobs for the 
trade; cannot tell anything about them. The vehicle to which the 
dash having lateral adjustment feet or attachments was made for 
Dr. Grimes was a buck-board. The kind of vehicle made for the 
Dunkard was a family carriage—standing top and a foot-board on 
the front. Wood, Eberhart & Nutt did not make this family car- 
riage of the Dunkard’s. It had a wooden dash on it, which got 
broken off. The Dunkard had a leather dash, as we term it, made 
and put on with an apron in. It had two holes in the lower bar of 
the dash at one end and three holes in the lower bar of the dash at 
the other end. ‘The way they came to do that was they had to move 
the left-hand foot to the left in order to miss the bolts that held the 
foot-board on. (See his Ans. 23, page 33,and Ans. 58, page 37.) In 
other words, a mistake was made in the point of attaching the feet 
and they had to rectify it. There was no conception of lateral ad- 
justment. The vehicle to which the dash made for Shank was 


attached was a phaeton, he thinks, new buggy all through, made by 
Wood, Eberhart & Nutt. At thesame timea dash was made. The 
body was made first. On Mr. Shank’s phaeton was a double foot. 
The foot on the under side of the body sill came up and attached to 
the lower rod of the dash, and then made a turn there on the out- 
side and formed the brace, and it attached to the other side of the 
upright bar, a little over half the distance, forming a brace on the 
outside of the dash. 

Q. 52. How did you happen to recollect it was in the left end of 
the dash at the extra fifth hole he bored? A. Because I had the 
right-hand foot all bolted on, and went to bolt the left-hand foot, 
and could not on account of the bolts running through the foot- 
boards. (Note——This change was a mere make-shift.) 

Did you then and there bore the fifth hole? (Q. 74.) A. Iafter- 
wards took the dash to a blacksmith’s shop and had the fifth hole 
drilled in. 

Q. 75. To whom did you take the dash to have the fifth hole 
drilled in it, and who drilled said hole? <A. I think I told Mr. 
Rentfrow, and I think his laborer drilled the hole. 

It is evident from this testimony that the idea of lateral adjust- 
ment was not present, and that on account of a failure to fit the 
dashes, as they should have done, they were compelled to take the 
dash off again and redriil a hole so as to make the feet come right 
on the body. Evidently there is no conception here of the prin- 
ciple of the previous invention. It will also be observed that Post 
contradicts Rentfrow in regard to the number of holes drilled in 
the foot for the dash of the Dunkard vehicle. Post says there 
was one, while Rentfrow says there were two or three. 

In question 52 Post is asked: “ Was there more than one hole 
drilled in the upper part of the dash foot?” The answer is: “ But 
one in the upper part, three holes in each foot.” 

Post not only places the time when these alleged events took place 
at Mishawaka ten years too late, but he contradicts Rentfrow. 


REBUTTAL. 


AND NOW LET US CONSIDER THE EVIDENCE IN REBUT- 
TAL, WHICH OVERTHROWS THE TESTIMONY OF RENT- 
FROW AND POST. 


JAMES IF. GRIMEs (page 51 of Record), being duly sworn, says he 
is 58 vears of age; a surgeon and physician; lives in Mishawaka; 
has been continuously engaged in the practice of his profession at 
Mishawaka for thirty-one years; says he is the only Dr. Grimes he 
knows of in St. Joseph county or ever has been since he came there, 
excepting his son, and he thinks that he would have known it had 
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there been one. The son is thirty years old and has been practic- 
ing with him, Dr. Grimes, for the last five years, more or less. 

This settles the question as to there being more than one Dr. 
Grimes in the county at the time the depositions of Post and Rent- 
frow were taken. 

Mr. Grimes is asked whether he ever purchased a buck-board from 
Wood, Eberhart & Nutt. He says, “ No; not to my knowledge.” 
When attending his patients he generally went on horseback in the 
country and in the village on foot. The first vehicle he owned 
after coming to Mishawaka was a sulky (Ans. 10). He bought it 
of Messrs. Chapin & Graham. He used it several years—proba- 
bly five—but cannot say just how long. He thinks he purchased 
this sulky probably in 1854-55. He also (Ans. 12) bought a buck- 
board of the same parties or at the same shop about a year after he 
bought the sulky. He used this buek-board probably three, four, or 
five years—wore it out pretty nearly. He then purchased another 
bueck-board of Studebaker Bros.,of South Bend, and the next vehicle 
of Coguillard, of South Bend, eight or nine years ago. 

He states that the dash of the buck-board he bought of Chapin & 
Graham was a common, cheap dash with a leather cover and with 
feet solid with the frame of the dash. Dr. Grimes states that he saw 
the dash with the leather covering removed. He had this dash re- 
covered at the shop of Henry Grabam. He says that during the 
time (Ans. 57) he owned the buck-board the dash was never broken 
off, so that he never had to have a new dash put on or the old one 
put back and connected in a different manner from that in which 
he has described it as being connected when he bought it from Cha- 
pin & Graham, and that when he sold the buck-board to Mr. Long 
the dash was attached to the body in the same manner and by the 
same means as when he got it, substantially so. The feet were the 
same. 

Query. Why had not the defendants produced Mr. Long and the 
dash if they had any doubt as to the correctness of Dr. Grimes’ tes- 
timony ? 


As to the Reputation of Mr. Post for Truth and Veracity. 


On cross-examination by the defendants Dr. GRIMEs is asked, page 
54 of Record: 

“X Q. 37. What is the reputation of Albert C. Post for honesty, 
truthfulness, and integrity in this community ?” 


To which he replies : 


“A. Mr. Post and I never had any truoble personally. I don’t 
want te answer that question if it can be avoided.” 


JOHN H. EseruHart(page 59 of Record), being duly sworn, says that 
he is fifty years of age and a member of the firm of Wood, Eberhart 
& Nutt. The firm manufactures wagons and carriages. His con- 
nection with the firm began in the fall of 1855, when the firm began 
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business. It continued until the 1st of February, 1858, when it sold 
cut. He was generally superintendent of the firm during that entire 
time. He knew Albert C. Post, who worked for the firm from March, 
1856, and continued there until the firm quit business; also ac- 
quainted with Rentfrow, who worked for the firm as a blacksmith 
from in November, 1856, until the firm quit business. Mr. Eber- 
hart says (Ans. 6, page 60 of Record): “ Being superintendent of 
the work, it was my business to look after all the different branches 
of work done by the firm, and I was familiar with the construction 
of the dashes that said firm made.” He also says that the firm of 
Wood, Eberhart & Company never made any dashes having pro- 
vision for lateral adjustment for the purpose of attaching them to 
vehicles of different widths. They never made dashes or dash- 
feet for the front end of the body which they were attached to, and 
with holes drilled in the lower rod of the dash to attach the foot to 
them (Ans. Sand 14). Healso says that the firm never made sucha 
dash as is described in interrogatories 7 and 8,and did notsell the same 
to Dr. Grimes, nor applied the same to a buck-board which they 
sold. He says the firm never sold a buck-board to Dr. Grimes. 
(Ans. 15, page 61.) 


JAMES Nut? (page 68 of Record), being duly sworn, says he is 


fifty-two years of age, and is a carriage-maker; was a member of 


the firm of Wood, Eberhart & Nutt. The firm began in 1855 and 
continued until February, 1858. During all the time the firm was 
in business Mr. Nutt was the principal wood-worker, and was 
familiar with all the branches of the work done at the factory of 
said firm. He frequently assisted at the blacksmith and trimming 
shops (Ans. 1). He says that he was also familiar with the kinds and 
construction of vehicle dashes made by Wood, Eberhart & Company 
during the time that they were in business. He further says that 
they did not manufacture any adjustable foot. When asked as to 
whether or not said firm sold a buck-board to Dr. Grimes he an- 
swers: “My best recollection is that we did not.” (Ans. 9.) 


And now as to the vehicle which Rentfrow and Post testify that John 
Shank bought of Wood, Eberhart & Nutt, and which, as they allege, had 
several holes in the lower bar of the dash at each end. 


Dr. GRIMES says he knows of a man by the name of John Shank 
living 43 miles southwest of Mishawaka. He (Grimes) has known 
him ever since he (Grimes) came to Mishawaka. He says he recalls 
also another John Shank, who lived in South Bend five or ten years 
ago, but is now dead, but at that time a young man about 21 or 22 
years old. He died some four years ago. While living at South 
Bend he was deputy treasurer of the county. (Ans. 38 and 39.) 


JOHN SHANK (page 57 of Record), being duly sworn, says he is 79 


years of age; lives in Portage township, St. Joseph county, Ind.. 
? 
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occupation is that of farming; has*lived in the vicinity about 37 
vears. He says there were old residents of the name of John Shank 
who lived there. He had some young nephews who are named after 
him. His father’s name was John, but he died in 1860. Shank 
says that he purchased a buggy, but he does not know from whom. 
He thinks the Eberharts were concerned in it. He sold this buggy 

to his brother, Samuel Shank, who lived in Indianapolis. His 
brother took this buggy home with him to Indianapolis. Shank 
says he cannot describe the kind of dash that was on this buggy. It 
was a long time ago he bought this buggy, viz., when running a 
brick-yard (Ans. 10). He was running a brick-yard ten years ago, 
and he made brick several years after he bought this buggv. He 
says he sold brick to Wood and Eberbart, and that this buggy was 
taken as part payment for the brick. (X Q.17 and 18.) 


John Shank’s brother, SAMUEL SHANK, being duly sworn (page 66 
of Record), says that he is sixty-eight years of age; lives in Indian- 
apolis, Ind; purchased a buggy from his brother, John Shank, 
about 1854. This was called a rockaway buggy. ‘To the best of his 
recollection it had a wooden dash on it (Ans. 3). He says he owned 
this wooden rockaway for six years; believes that his old bay mare 
kicked it all to pieces, which must have occurred in 1865 (Ans. 6 
and 7). During the time that Mr. Shank owned this rockaway he 
does not think that he ev er had it repaired. (Ans. 9.) 


Mr. EperHArT, above referred to, says that he is quite sure the 
firm sold a rockaway to Mr. John Shank with a standing top (Ans, 
16, page 61, Record). This rockaway had on a wooden dash (Ans. 
17). He s says that this John Shank is still living about four miles 
southwest of this place (Ans. 17 and 18). (This is the John Shank 
whose testimony is referred to.) He (Eberhart) was acquainted with 
another John Shank, who was deputy treasurer six or eight years 
ago, but the firm never sold him a buggy. He says that this rock- 
away with the wooden dash which Mr: Shank owned was sold to 
him on May 24, 1856; that at the time that Shank got the vehicle 
the firm got brick from John Shank to build their shops with in 
1855 (X Ans. 50-52). He says the firm never made a new dash 
without solid feet 


James Nurr(of Wood, Eberhart & Co., before mentioned) testifies 
that they sold John Shank (this John Shank who lived in St. Joseph 
county, ‘southwest from Mishawaka; he thinks southeast from South 
Bend) a light rockaway that had a child’s seat in front. (Aus. 10 
and 11, page 69 of Record.) 


Mr. Eperuart says that his firm did not make any dashes with the 
hole drilled in the lower bar asufficient distance from the outer end 
to attach a foot to them, and from two to six holes in them or any 
holes in them. He adds that had they done so he (Eberhart) would 
have known it. (Ans. 10, page 60 of Record.) 
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On being asked (in question 11) whether he remembers an _ in- 
cident of a dash of the description such as Rentfrow says was made 
for a Dunkard, he says: “I do not remember such a circumstance 
Had it occurred I would have been likely to have remembered it, 
unless perhaps it had occurred in my absence. I was absent two or 
three different times long enough for perhaps a short job of that 
kind to have been done.” 

He says that Wood, Eberhart & Company never made a dash or 
dashes—“ the bottom rail, long, square place on it to receive one, two, 
or three holes, as it may be, and a foot turned up with a square 
corner for a hole drilled through it, one or two, as it may be, and 
bolted to the dash by turning up the foot to the right and one to 
the left.” (Ans. 12.) 

Mr. Eberhart says that be inspected all the work on any _ job 
that was turned out of any branch of the shop (X Ans. 27, page 
62). He attended the sales generally (X Ans. 36). With ott ex- 
ception of one time when he was absent from the shop about two 
weeks, he thinks he was never absent for more than one or two 
days at a time (X Ans. 30). He kept the books of the firm at the 
shop, attended to the sales, and personally inspected and oversaw all 
the work that was done in each branch of the shop. Their book- 
keeping and sales were small and required but little time (X Ans. 
39). He says he saw every new job that was turned out of the shop. 
(X Ans. 40.) 

Being asked (in X question 45 by the defendants) “Did the firm 
of Wood, Eberhart & Company ever repair a broken dash or dashes 
that had been broken off of vehicles and re-attach them by turning 
up the front end of the feet that remained attached to the body, and 
drilling holes through their upper end, and also through the lower 
bar of the dash, to correspond with the hole in the feet, and then 
bolted or riveted them together?” he answered : 

~“ We repaired dashes, but never bolted the feet onto the dashes, to 
my knowledge. I never saw the lower bar of an old dash heav y 
enough to drill a hole through and put a bolt through it. Such a 
thing might have been done upon a repair job, but I never saw it.” 

When asked (question 46), “ Would it not strengthen the dash to 
have it bolted or riveted to the feet instead of welding the feet to it 
or repairing one that had been broken off?” he answers,“ No, sir; it 
would not.” 

Eberhart’s testimony accords with the fact that in the leather-covy- 
ered iron-frame dashes made prior to Peters’ laterally adjustable 
dash the iron bars of the frame were only nine-sixteenths to three- 
quarters of an inch wide and were far too narrow to permit of a bolt 
hole being drilled through them. 


Prrner testifies that the lower bar of the dashes made in the days 
of Bagley & Rose was five-eighths or three-quarters oval iron, and it 
would materially affect the strength of such iron by drilling or punch- 
ing holes or making a slot to receive the bolt or bolts large enough 
to properly secure the dash to the vehicle. (See Ques. and Ans. 19, 


page 82.) 
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EBERHART says the firm never “nade a new dash without solid 
feet; that if there ever was a repair job made by said firm having 
several holes in each end of the lower bar and attached to separate 
feet by means of bolts or rivets he never saw it. 


Mr. Nutr being asked (in question 6, page 68 of Record), whether 
or not a dash such as is described by Rentfrow was repaired for a 
Dunkard (see said question 6 for full description of said dash) he 
answers: “I have no recollection of any occurrence of that kind.” 

In answer 7 (page 68 of Record) he says that to the best of his 
knowledge the firm of Wood, Eberhart & Company never madea dash 
or dashes having a slot orseries of holes in the lower bar for the pur- 
pose of bolting the dash foot to the dash; that if they had done so 
he would have remembered it, and that if the said firm had ever 
made any dash or dashes like the dashes described in questions 4, 5, 
6, and 7, being associated with the firm, he thinks that he would have 
known of anything of the kind if it had been made. 

He further states, upon examination, that his attention was never 
called to a dash or dashes having separable feet that had the feet 
secured to the dash by means of bolts and nuts until within the 
last five or six years. When I first saw such dashes I considered 
them a new improvement in that line. The way in which I con- 
sidered them an improvement was that I could use them on a wide 
or narrow body, according te the width of the bedy sills; they were 
more easily adjusted for repairs. 

To sum up the instances at Mishawaka, it appears that the testi- 
mony of Rentfrow is confused and contradictory and is unworthy in 
itself to clearly describe the patented invention given to the publie. 
Furthermore, as to these instances, the testimony of Post does not 
agree with that of Rentfrow. In the next place, the vehicle sold to 
Dr. Grimes is conclusively shown to have no provision for lateral 
adjustment. | 

Rentfrow and Post state that the Grimes vehicle was bought of 
Wood, Eberhart &€ Company. On the other hand, Dr. Grimes him- 
self and Mr. Eberhart, as well as Mr. Nutt (both the latter of the 
firm of Wood, Eberhart & Company), distinctly testify that Grimes 
never bought a buggy of that firm. 

As to the inéident of the dash of the vehicle paid by John 
Shank to Wood, Eberhart & Company in part payment of brick, it 
appears that from the evidence of John and Samuel Shank the ve- 
hicle was a rockaway; that it had a dash or dashes; that it had a 
wooden dash, no iron frame, and had no provision for lateral adjust- 
ment: and this statement is fully corroborated by Eberhart and 
Nutt. 

As to the dash for the vehicle of the Dunkard, the testimony 
clearly shows that the dash thereof had no provision for lateral ad- 
justment. 

In relation to what is known as positive and negative evidence 
the following is respectfully submitted : 

In certain descriptions of testimony it is true that one positive 
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witness is worth more than two negative witnesses, but it is also true 
that in other descriptions of testimony one negative witness is worth 
two positive witnesses. This point is well illustrated by an example 
given by one of the judges of the district court of the United States, 
viz: If A should testify that during the day he had come into the 
clerk’s office for a few minutes and then have gone out and the court 
officials should deny that Mr. A had been there this testimony of 
the witness A would carry more weight with it than the negative 
testimony of the officials of the clerk’s office; but if witness A should 
testify that a regiment of soldiers had during the morning session 
in the clerk’s office, between 9 and 12 o’clock, come into said office and 
had marched and countermarched for fifteen minutes and then have 
left and this occurrence was absolutely and positively denied by the 
officials of the clerk’s office the evidence of the officials would be of 
more value and have more weignt than the evidence of A, because 
the presence of a regiment of soldiers in a elerk’s office marching 
and countermarching for fifteen minutes would be such an unusual 
event that it would, beyond the shadow of a doubt, be recollected 
by the officials of the office. 

This line of reasoning is applicable in the present case. 

Mr. Bagley is asked whether or not during the time Rentfrow 
worked for Bagley & Rose he made a dash or dashes having later- 
-ally adjustable feet or attachments for the purpose of connecting 
them to vehicles of different widths (Q. 18, page 71 of Record). He 
replies: “ No, sir; I never knew anything of the sort being done at 
that time. We would have been very much pleased had we known 
any such way. We had to forge our feet out of Swede’s iron. Poor 
iron they could not be made of; couldn’t stand the turning of the 
corners. It would be a convenience in shipping buggies in pack- 
ing them. It would have been a greater convenience in saving work 
than in any other; it would have saved half the work.” 

Mr. Bagley thinks that about six or seven years ago he first saw 
a dash having a separable foot or laterally adjustable feet or attach- 
ments for the purpose of connecting them to vehicles of different 
widths. (Ans. 16, page 72.) 

In answer to question 17 he says that he considered them when 
he first saw these dashes a new thing, and he adds: “I think the 
thing was simple and novel.” He is also asked, in question 17, to 
state whether or not such dashes are now and have been for a few 
years last past in common use, and answers: “As far as I have no- 
ticed they are.” 

In question 19 he is asked: What advantage, if any, would there 
be in using channel iron or iron made channel shape in the lower 
bar of an iron frame, leather-covered, adjustable, footless dash over 
that of any other form of iron? And in reply he says: 

A. There would be an advantage in that the holes could be more 
easily punched through the channel iron than if it was solid bar 
iron. It would be lighter and sufficiently strong. 

Mr. KimBerty says (Ans. 12, page 75): If Rentfrow had madea 
dash or dashes like the dashes described in questions 7,8, 9, 10, and 
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11 or as described in either of said questions he (Kimberly) is cer- 
tain he would have known it, because it would have been entirely 
different from anything he had ever seen at that time ; and, besides, 
there was more or less rivalry between journeymen about their work, 
and everything in the shop was noticed. 

Mr. Kimberly is asked (page 80 of Record): Q. 58. From your 
acquaintance with Rentfrow, and if he had made dashes like the 
fancy dash without feet (exhibited at the fair) prior to your coming 
into the shop, do you think you would have heard of it afterwards ? 
And give any reason you may have for the opinion you express. 

A. I think I should, as he was very fond of showing his work. 

Certainly this last-named fact was very strong additional reason 
why, if Rentfrow bad made any such adjustable device, his fellow- 
workmen and his employers would have known of it. 

Mr. Pirner is asked (page 82 of Record): Q. 13. “If Rentfrow 
had made a dash or dashes while working for Bagley & Rose like 
or similar to the dashes described in questions 10, 11, 12, or as de- 
scribed in either of said questions, or had repaired a dash in the 
manner described in question 12, would you have known such fact? 
And, if yes, give us some of your reasons why you think you would 
have known it;” and he answers: 

A. Iam satisfied I would have known it, from the fact of that 
being an unusual way to make and repair dashes at that time. 

He further says that Peters’ dash was the first dash he ever saw 
having separable feet or laterally adjustable feet or attachments for 
the purpose of connecting them to vehicles of different widths (Ans. 
14). He says he considered their mode of attachment new and 
novel and a useful invention, because the dashes were lighter and 
easier attached to different sized vehicles, and it was also a cheaper 
mode of constructing such dashes. (Ans. 16.) 

There was also an advantage in shipping such dashes, because 
they could take the feet off, and by taking the feet off they can pack 


the dashes closer and be less liable to injure the finish of the same 


(Ans. 17); that such dashes are now in common use (Ans. 18). He 
says that the advantage of using channel iron for the lower bar of an 
adjustable footless dash over that of any other form of iron is that 
by using channeled iron you could punch or drill your holes or 
make a slot to receive the bolt or bolts without detracting from the 
strength of the bar itself, as it would materially affect the strength 
of either 2 or ? oval iron by drilling or punching holes or making 
a slot to receive the bolt or bolts large enough to properly secure the 
dash to the body of the vehicle (see Ques. and Ans. 19, page 82.) 
He further states that if dashes had been repaired and he not have 
seen them that he would have known of it, if in the mode of repair- 
ing them they had departed from the general way of doing work at 
that time. If.it was something very different in principle we would 
have been ordered to adopt the principle in a general way. If the 
principle was not a good one we would not have been ordered to 
adopt it; but, whether good or bad, if there had been a departure 
from the general principles of work at that day, it would have cre- 
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ated a general talk among the workmen employed in the shop. 
(See Ques. and Ans. 32-54.) 

Pitner considers the making of dushes with adjustable feet or with 
laterally adjustable feet or attachments “ different in principle and 
a departure from the general way of deing work” (Ans. 42, page 
85). He adds that the making of such a dash would have created a 
general talk among the workmen employed in the shop of Bagley 
& Rose (Ans.43). He says that dashes are now extensively made 
and sold separate by themselves from the vehicle (Ans. 44). He 
does not remember of ever having seen the so-called channel iron in 
any place only on Peters’ dashes. (Ans. 41.) 


Respectfully submitted. 
Wm. Hvuspett FISHER. 


PETERS 
v. | so 66. 
HANSON. 


Additional citations submitted on behalf of Appellant. 


Fuller v. Yentzer, 94 U. S. Rep., 305. 

“Improvements in an apparatus of the kind may be valid 
if new, and if they accomplish a new and useful result, even 
though all the elements of the same are old, provided the com- 
bination or arrangement of the elements is new and of such a 
character that it involved invention to construct the combi- 
nation or arrangement. When a subsequent apparatus is sub- 
stantially the same as one which precedes it, the former is not 
the proper subject of a patent; but if it be substantially dif- 
ferent in construction and mode of operation, then it is as 
much the proper subject of a patent as if nothing of the kind 
had ever before been invented.” 


Strong v. Noble, 6 Blatch., 477. 

“There is scarcely a patent granted that does not involve 
the application of an old thing to a new use and that does not 
in one sense fail to involve anything more. But the merit 
consists in being the first to make the application and the first 
to show how it can be made, and the first to show that there 
is utility in making it.” 


Hoe v. Cottrell, 1 Fed. Rep., 602. 
“In the determination of the question whether there was in- 
vention in any particular combination, the important point is 
to ascertain whether novelty and utility existed. It is true 
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that these requisites may result from mere mechanical skill, 
and a new and useful combination may be formed by the mere 
mechanical addition of an old member to an old set of mem- 
bers. But when a device has a new mode of operation, which 
accomplishes beneficial results, ‘courts look with favor upon 
it.’ and are not exacting as to the degree of inventive skill 
which was required to produce the result. There must be 
some, but a little will suffice. Furbush +. Cook, 2 Fisher, 
668; Middletown Tool Company v. Judd, 3 Fisher, 144; 
Stipmson v. Woodman, 10 Wall, 117.” 


Collins, v. Coes, 3 Fed. Rep., 226. 

“Tt is ably argued for the defendants that the mere addition 
of a nut to the Coes wrench has not invention enough to be 
patentable. Considering however, that the change, simple as 
it seems, was not made for some 25 years after Coes’ wrench 
was patented and came into common use, and that there ap- 
pears to be a value in it which others have obtained by a dif- 
ferent way, it seems to me that the combination is new and use- 
ful in the sense of the Patent Law.” 


Dederick v. Cassell, 9 Fed. Rep., 308. 

One of the claims sued upon was: 

“The slots I, in combination with the bale-chamber C, pro- 
vided with shoulders.” 

The Court said : 

‘‘ That the plaintiff’s press (considered as an entire machine) 
is the result of a new plan and new combination; that inven- 
tion was necessary to produce it, and that great benefit has 
resulted from its production and use, we cannot doubt. * * * 
None of the several machines referred to, however, were like 
the plaintifl’s, either in plan or combination of parts, or 
capable of performing its functions. If it be true, as alleged 
by the defendant, that all the parts embraced in the plaintiff’s 
press, may be found in the various devices previously used to 
compress hay, cotton, peat and clay, the plaintiff’s right to the 
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new combination, which he constructed, would be none the less 
complete. It will not answer to say this required no invention, 
that any mechanic might have selected the parts and combined 
them. The same might be said with equal force in almost 
every instance in which a patent for combination is issued. 
The fact that no mechanic did select and combine the parts and 
produce such a press, notwithstanding the great need for it, is 
a sufficient answer to the suggestion.” 


Starrett v. Athol Machine Co., 14 Fed. Rep. 912. 

This was a suit on a patent for a Drafting Instrument. In 
describing the invention the patentee said : 

“In carrying out my said improvement, I construct or pro- 
vide the head with two arms, a, b, of equal lengths, rigidly con- 
nected, and arranged with their inner surfaces straight and at 
right angle with each other; and I form in the head and 
through one of the arms, midway between its opposite edges, 
a slot c, to receive the ruler or slide-bar ; such slot being ar- 
ranged so as to cause the upper edges of the ruler or slide-bar, 
when against the upper edges of the slot, to stand at an angle 
of 45 degrees with the inner face of the two arms.” 

Lowell J., said : 

“ The state of the art is that the earlier patent of the plaintiff 
contains the movable head, rule, and clamping devices precisely 
like those in this patent, but with only one arm; and that try- 
squares with two arms had been made before, but not provided 
with a slot through one of the arms. The question is whether 
the change is patentable. There seems to be no doubt that the 
plaintiff’s tool is more convenient, that it has a larger capacity, 
and perhaps a little more accuracy, from the arrangement of 
carrying the rule through a slot in one arm, than any which are 
proved to have preceded it. Its convenience is obvious on in- 
ey i spection. The plaintiff’s expert considers that there is invention 

in this; that is that a machanic would not, from mere knowl- 
edge and skill, construct a try-square in this way having the 
older forms before him. The defendant’s expert says that 
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nothing has been done but to duplicate the parts of older try- 
squares. He means, I suppose, that any mechanic would make 
this duplication in this way ; for it is not true that it is a mere 
duplicate; it is one plus a slot. Iam of opinion that this 
change involved invention.” 


Adams v. Howard, 19 Fed. Rep., 318. 

“The difference between the lantern of the second patent and 
that of the first consists only in a new location of the hinge and 
spring catch, and the employment of a horizontal guard to form 
the upper rim of the basket for the purpose of this new location. 
This change of location seems to have been a very simple thing 
after it was made. But simple as it may have been, it remedied 
a grave defect in the lantern of the first patent; and the ad- 
vantages which it introduced were immediately recognized by 


the public. ” 


WM. HUBBELL FISHER, 
Counsel for Appellant. 
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CITY NATIONAL BANK OF FORT.WORTH VS. R. D. HUNTER. 1 


1 Caption. 


Monpay, May 18th, 1885. 


Be it remembered that there was opened and begun, to be holden, 
a regular term of the United States circuit court for the fifth circuit 
and northern district of Texas, at the city of Dallas, in Dallas 
county and said circuit and district, on the 18th day of May, A. D. 
1885, it being the third Monday in said month in said year, and the 
day fixed by law for commencing a‘regular term of said court at 
said place—present, Honorable Andrew P. McCormick, United 
States district judge for the northern district of Texas, presiding ; 
J. C. Bigger, United States attorney for said district; J. A. McKee, 
United States marshal for said district, and A. J. Houston, clerk of 
said court—when and where the following proceedings were had, 
to wit: 


Transcript of Record from the District Court of Montague County to 
U.S. Circuit Court, N. D. of Texas, at Dallas. 


THE STATE OF Texas, County of Montague: 
District Court. June Term & June 21, 1880. 
Opening Order of the Court. 


Be it remembered that on the 20th Monday after the Ist Monday 
in Feb’y, 1880, the same being the 21st day of June, 1880, there 

2 was begun and holden a regular term of the hon. district 
court within and for Montague county, at the court-house 
thereof, in the town of Montague—present and presiding, Hon. J. 
A. Carroll, judge of the 10th judicial district of the State of Texas, 
and B. E. Green, county attorney of Montague county; R. E. Brown, 
clerk district court, and Levi Perryman, sheriff of Montague 
county—when and where the following proceedings were had, te wit: 


Continuance. 
District Court. June Term & June 25, 1880. 
Hunter, Evans & Co. 
US. No. 5388. 
JOHN A. ONEAL & JOHN DAWSON. 


Continued to perfect service. 
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Original Petition. Filed May 81st, 1880. R. E. Brown, Dist. Clerk. 
STATE OF Texas, County of Montague: 
In the District —, Montague County. 


To the hon. judge of said court: 


The petition of R. D. Hunter, A. G. Evans, and M. P. Buil, part- 
ners doing business as such in the city of E. St. Lovis, under the 
firm name and style of Hunter, Evans & Co., residents of the city 
of St. Louis, in the State of Missouri, against Jno. A. Oneal, who 

resides in Van Zandt county, in the State of Texas, & Jno. 
3 Dawson, who resides in Tarrant county, Texas, respectfully 
shows: 

That for a valuable consideration the said defendant, Jno. A. 
Oneal, did, on, to wit, Aug. 22, 1879, make, execute, and deliver unto 
your petitioners his two certain promissory notes, each for the sum 
of eleven thousand dollars, payable to the order of plaintiffs in their 
said firm name, at their office, with ten per centum interest after 
maturity per annum, due, respectively, at forty & sixty days from 
their date aforesaid; that said two netes were actually made on the 
20 day of August, 1879, and on the date of their actual execution to 
secure payment of the same the said defendant, John A. Oneal, made 
and delivered to plaintiffs his certain bill of sale to all his interest, 
right, & title to his home stock of cattle, consisting of beeves, three- 
year-olds, two-year-olds, cows, bulls, yearlings, & calves, marked and 
branded as follows: Branded “ON” on hip and side & marked 
with swallow fork in each ear and various other marks; that con- 
temporaneously with the execution of said bill of sale your peti- 
tioners made and delivered to the said defendant a defeasance in 

writing, to take effect upon the payment of the two promissory 
4 notes hereinbefore described and another which has since 

been paid; that said original defeasance is now in the pos- 
session of said defendant, and he is hereby notified to produce the 
same upon the trial of this cause; that by said two instruments your 
petitioners were given a lien upon said stock of cattle to secure the 
payment of said two notes; that there is now due upon said two 
notes a balance of sixteen thousand nine hundred & nineteen ;3°; 
dollars due and unpaid, which the said defendants on demand refuse 
to pay; that of the cattle so mortgaged as aforesaid three hundred 
& ninety-six (396) yearlings, four hundred & twenty-four (424) two- 
year-olds, two hundred & twenty (220) three-year-olds, one hundred 
& eighty-two (182) four-year-olds, two hundred & forty-six dry cows, 
& ten bulls, of the aggregate value of fifteen thousand six hundred 
& fourteen dollars, are now in the possession of the said defendant, 
John Dawson, in the county of Montague aforesaid; that your peti- 
tioners fear that the said defendant will make use of his possession 
to waste said property, and that he will remove the same out of the 
said county of Montague during the pending of this suit. 


R. D. HUNTER ET AL., &¢. o 


The premises considered, your petitioners pray for citation 

5 for the issue of a writ of sequestration for judgment for the 

principal and interest due upon said two notes aforesaid, for 

a foreclosure of their mortgage aforesaid, for all costs and general 
relief. 


WATTS & COWART, 
EBLEN & ROBER’ (SON, 
Attorneys for the Plaintiffs. 


Affidavit of J. B. F. Sampel. Filed May 31,1880. R. E. Brown, 
Clerk Dist. Court. 


Hunter, Evans & Co. 
vs. No. 538. 
JoHN A. ONEAL & JOHN DAWSON. 


Suit pending in the district court of Montague county. 


Before the undersigned authority this day personally appeared J. 
B. F. Sampel, who, being duly sworn, states under oath that he is 
an agent of Hunter, Evans & Co., plaintiffs i in the above cause; that 
he fears and the plaintiffs fear that Jno. Dawson and Jno. A. Oneal, 
defendants in said cause, will waste and remove out of the county 
during the pending of said suit the property upon which the plain- 
tiffs are seeking to foreclose their mortgage lien described as follows, 
to wit, fourteen hundred & seventy-eight head of cattle, more par- 
ticularly described as follows: Three hundred & ninety-six (396) 

yearlings, of the value of seven dollars each; four hundred 
6 & twenty-four (424) two-year-olds, of the value of nine 55 
dollars each ; two hundred & twenty (220) three-year-olds, of 
the value of thirteen dollars—; one hundred & eighty-two (182) four- 
year-olds, of the value of eighteen dollars each ; two hundred & 
forty-six (246) dry cows, of the value of ten °°; dollars each; ten 
bulls, of the value — nine ;°,°, dollars each, all of the aggregate value 
of fifteen thousand six hundred & fourteen dollars and all road 
branded “2” on the side, and nearly all branded thus, “O N,” now 
in one heard in the possession of the said John Dawson, in the 
county of Montague, Texas. Affiant further states that a lien does 
exist upon said property in favor of plaintiffs, and that said lien is 
just and unsatisfied, and that the amount of the sum still unsatis- 
fied is sixteen thousand nine hundred & nineteen ;°°, dollars, and 
became due at forty & sixty days after August 22nd, 1879. 
Affiant further states that the averments contained in the original 


petition in said cause are true. 
J. B. F. SAMPSEL. 


Subscribed & sworn to before me this the 3lst day of May, 1880. 
[SEAL. ] R. E. BROWN, 
Clerk Dist. Court, Montague Co., Texas. 
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7 Bond for Writ of Sequestration. Filed & Approved May 31st, 
1880. Rk. E. Brown, Clerk Dist. Court. 


Hunter, Evans & Co. 
Us. No. 538. 
JOHN A. ONEAL eé al. 


Suit in district court of Montague county. 


Know all men by these presents that we, R. D. Hunter, A. G. 
Evans, and M. P. Buil (composing the firm of Hunter, Evans & Co.), 
as principal-, and C. C. Slaughter and J. B. F. Sampsel and Louis 
Evans and A. F. Hardie, as sureties, do hereby acknowledge ourselves 
bound to pay John A. Oneal and John Dawson the sum of thirty- 
one thousand two hundred and twenty-eight dollars, condition- that 
said R. D. Hunter, A. G. Evans, and M. P. Buil (composing said 
firm of Hunter, Evans & Co.), plaintiffs in the above-entitled suit, 
who has applied for a writ of sequestration in said suit, will pay to 
said John Oneal and John Dawson, defendants, all such damages as 
may be awarded against them, and all costs, in case it shall be de- 
cided that said sequestration was wrongfully issued. 

Witness ovr hands this 51 day of May, A. D. 1880. 

R. D. HUNTER, 

A. G. EVANS, 

M. P. BUEL, 
Principals. 

C. C. SLAUGHTER, 

ie: ae SAMPEL, 

LOUIS W. EVANS, 

A. F. HARDIE, 

; Sureties. 

8 STATE OF Texas, County of Dallas: 


I, W. A. Harwood, clerk of the district court of Dallas Co., 
‘Texas, do hereby certify that I believe the sureties upon the above 
bond amply sufficient for the penalty therein named and that if pre- 
sented to me for approval I would approve the same. 

Witness my hand & seal May 27, 1880. 

[SEAL. | W. A. HARWOOD, 
| CVk D.C. D. Co., Tex. 


Citation. Issued 31st Day of May, 1880. R. E. Brown, Clerk District 
Court. 


The State of Texas to the sheriff or any constable of Montague 
county, Greeting: | 
You are hereby commanded to sumnion John Dawson to appear 

before the district court of Montague county, to be held at the court- 

house in the town of Montague on the 21st day of June, A. D. 1880, 

then and there to answer the petition of Hunter, Evans & Co. (to 


R. D. HUNTER ET AL., &C. 5 


wit, R. D. Hunter, A. G. Evans, and M.-P. Buel), filed in said court 
on the 31st day of May, 1880, against the said John A. Oneal and 
John Dawson for suit, said suit being numbered 588, the nature of 
which is as follows, to wit: Suit on two promissory “notes given by 
defendant, John A. Oneal, to Hunter, Evans & Co., both dated Aug. 
22d, 1879, each for eleven thousand dollars, first due and 
9 payable to the order of Hunter, Evans & Co. forty days after 
date, the other due and payable to the order of Hunter, 

Evans & Co. sixty days after date; also to foreclose a lien upon cer- 
tuin cattle given to secure said notes and for writ of sequestration 
to seize said cattle, which are alleged to be in the possession of said 
John Dawson, and vou will deliver to the said John Dawson the ac- 
companying certified copy of plaintiffs’ original petition — a true 
copy of this citation. 

Witness R. E. Brown, clerk of the district court of Montague 
county. 

Given under my hand and seal of office, at Montague, this the 
dlst day of May, A. D. 1880. 

[ SEAL. ] R. E. BROWN, 
Clerk District Court, Montague Co., Texas. 


Came to hand this the 5lst day of May, 1880, at oneo’clock p. m., 
and executed the 2nd day of June, 1880, by delivering to John Daw- 
son in person, the within-named defendant, a true copy of this writ, 
together with a certified copy of plaintiffs’ petition. 

LEVI PERRYMAN 
Sheriff Montague Co., Texas. 


Writ of Sequestration. Issued May 31st, 1880. R. FE. Brown, Dist. 
Clerk. 
The State of Texas to the sheriff or any constable of Montague 
county, Greeting : 
You are hereby commanded that you take into possession, 
10 if to be found in your county, the following-described prop- 
erty, to wit, fourteen hundred and sev enty- eight head of cat- 
tle, more particularly described as follows: Three hundred and 
ninety-six yearlings, of the value of seven dollars ach ; four hun- 
dred and twenty-four two-year-olds, of the value of nine ;3,°, dollars 
each ; two hundred and twenty three-year-olds, of the value of thir- 
teen dollars each; one hundred and eighty-two four-year-olds, of 
the value of eighteen dollars each; two hundred and forty-six dry 
cows, of the value of.ten & 35° dollars each, and ten bulls, of the 
ralue of nine & ;° dollars each, of the ageregate ralue of fifteen 
thousand six hundred and fourteen dollars, and all road branded 
“a” on the side, and nearly all branded thus, O N, now in one 
herd, and hold the same subject to the future order of our district 
court in and for the county of Montague, in a certain cause therein 
pending wherein R. D. Hunter, A. G. Evans, and M. P. Buel, com- 
prising the firm of Hunter, Evans & Co., are plaintiffs and John A. 
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Oneal and John Dawson are defendants; unless said defendants or 
persons from whose possession such property is taken shall replevy 
the samé according to law. Herein fail not, but have you this 
11 writ, with your return thereon showing you have executed 
the same, before our district court in and for the county of 
Montague, to be holden at the court-house thereof, in the town of 
Montague, on the 21st day of June, A. D. 1880. 
Witness R. E. Brown, clerk of the district court, Montague county. 
Given under my hand and the seal of said court, at office, in the 
town of Montague, this the 3lst day of May, A. D. 1880. 
(SEAL. | R. E. BROWN, 
Clerk Dist. Court, Montague County, Texas. 


Came to hand May the 31st, 1880, at 1 o’clock p. m., and executed 
on the 2 day of June, A. D. 1880, by taking into possession the 
property described in this writ, found in the possession of John 
Dawson, to wit, fourteen hundred and seventy-eight head of cattle, 
more particularly described as follows: Three hundred and ninety- 
six yearlings, of the value of seven dollars each; four hundred and 
twenty-four two-year-olds, of the value of nine & ;5;°5 doilars each ; 
two hundred and twenty three-year-olds, of the value of thirteen 
dollars each; one hundred and eighty-two four-year-olds, of the 
value of eighteen dollars each; two hundred forty-six dry cows, of 
the value of ten & ;5°, dollars each, and 10 bulls, of the value of 
ten & 55,5 dollars each, all of the aggregate value of fifteen thou- 

sand six hundred and fourteen dollars and all road branded 
12 “a” on the side, and nearly all branded thus, O N, now in 


: one herd. 
LEVI PERRYMAN, 
Sheriff Montague County, Texas. 


And afterwards, viz.,on the 5 day of June, 1880, the defend- 
ant, John Dawson, filed with me a replevy bond and the above- 
described cattle were all turned back to him. 

LEVI PERRYMAN, 
Sheriff of Montague County, Texas, 
By W. A. MORRIS, Dep’ty. 


Citation. Issued 31st Day of May, 1880. R. E. Brown, Clerk District 


Court. 


The State of Texas to the sheriff or any constable of Van Zandt 
county, Greeting : 

You are hereby commanded to summon John A. Oneal to appear 
before the district court of Montague county, to be held at the court- 
house, in the town of Montague, on the 21st day of June, A. D. 1880, 
then and there to answer the petition of Hunter, Evans & Co. (to 
wit, R. D. Hunter, A. G. Evans, & M. P. Buel), filed in said court on 
the 3lst day of May, 1880, against the said John A. Oneal and Jobn 
Dawson for suit, said suit being numbered 538, the nature of which 


Ua 
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demand is as follows, to wit: Suit ofi #vo promissory notes given by 
defendant, John A. Oneal, to Hunter, Evans & Co., both dated 
August 22nd, 1879, each for eleven thousand dollars, first 
13 due and payable to order of Hunter, Evans & Co. forty days 
after date; the other due and payable to the order of Hun- 
ter, Evans & Co. sixty days after date; also to foreclose a lien upon 
certain cattle given to secure said notes and for writ of sequestration 
to seize said cattle, which are alledged to be in the possession of said 
John Dawson, and you will deliver to the said John A. Oneal the 
accompanying certified copy of plaintiffs’ petition — a true copy of 
this citation. Herein fail not, but have you then and there this 
writ, showing how you have executed the same. 
Witness R. E. Brown, clerk of the district court of Montague 
county. 
Given under my hand and seal of office, at Montague, this the 31st 
day of May, A. D. 1880. 
R. E. BROWN, [seat] 
Clerk District Court, Montague County, Texas. 


Sheriff’s Return. 


Came to hand this the 7th day of June, 1880, at 8 o’clock a. m., 
and executed the 17th day of June, 1880, by delivering to John A. 
Oneal, the within-named defendant, a true copy of this writ, together 
with a certified copy of plaintiffs’ accompanying original petition. 

J. T. HAM, 
Sheriff Van Zandt Co., Texas, 
‘By W. W. McLEAN, Deputy. 


Fees: 
Beryind Copy... i ccws $1 50 
ED ice inch nani 1 40 
Picks iii: nhtasimcen 12 


$3 02 


14 Defendants’ Replevy Bond. Approved June5,1880. Levi Perry- 
man, Sheriff of Montague County, Texas, by W. A. Morris, 
Dep’t. Filed June 5,1880. &. £. Brown, Clerk Dist. Court. 


STATE OF Texas, Montague County : 
Hunter, Evans & Co. 


vs. No. 588. 
JoHN Dawson & JOHN A. ONEAL. 


Suit pending in district court of Montague county, Texas. 


Whereas, by virtue of a writ of sequestration issued by R. E. 
Brown, clerk of the district court of Montague county, Texas, against 
John Dawson and John A. Oneal at the suit of R. D. Hunter, A. G. 


Fie NL ner a 
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Evans & M. P. Buel, partners doing business under the firm name 
& style of Hunter, Evans & Co., bearing date the 31st day of May, 
1880, Levi Perryman, sheriff of Montague county, Texas, has seized 
and taken possession of the following described cattle, to wit, 
three hundred & ninety-six yearlings, four hundred & twenty- 
four two-year-olds, two hundred & twenty three-year-olds, one 
hundred & eighty-two four-year-olds, two hundred & forty-six 
dry cows, and ten bulls, of the aggregate value of fifteen thousand 
six hundred and fourteen dollars, described in said writ, and the 

said John Dawson desiring to retain said property, now, 
15 therefore, we, John Dawson, as principal, and John Nichols 

& S. W. Lomax, as sureties, acknowledge ourselves bound to 
pay the said Hunter Evans & (Co. thirty-five thousand dollars, 
conditioned that the said John Dawson will not remove said property 
out of the limits of county of Montague during the pending of said 
suit, or that he will not make use of his possession to waste said 
property, and that he will have such property with the value of the 
fruits, heirs, and revenues whereof forthcoming to abide the decision 
of the court, or that he will pay the value thereof and of the fruits, 
heirs, and revenues of the same in case he shall be condemned so to 
do. 

Witness our hands the 2 day of June, 1880. 

J. M. DAWSON. 
JOHN NICHOLS. 
F. W. LOMAX. 
W. J. BOAZ. 
J. F. ELLIS. 
W. SCOFT. 

To the sheriff of Montague county : 

This is to certify that we are well acquainted with the above- 
named sureties to said replevy bond and that they are above all ex- 
emptions and indebtedness or worth the sum of thirty-four thousand 
dollars, & we would accept & approve said bond. 

In testimony whereof I hereunto set my hand and official seal, in 
Fort Worth, on this 4th day of June, A. D. 1880. 

[ SEAL. ] J. P. WOODS, 
County Clerk Tarrant Co., Tex. 


16 Mr. PerryMAN: The men who have signed this bond are 
the richest men in our county, and no better bond could be 


made in the State of Texas. 


J. M. HENDERSON, 


Sheriff Tarrant County, Texas. 
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Affidavit for Supplemental Writ of Sequestration. Filed June 21, 1880. 
R. E. Brown, Dist. Clerk. 


Hunter, Evans & Co. ) 
vs. + No. 538. 
JoHn OneAt and Joun Dawson. J 


Suit pending in the district court of Montague county. 


Before the undersigned authority this day personally appeared 
J. B. F. Sampsel, who, being duly sworn, states under oath that he is 
an agent of the plaintiffs in the above-entitled cause; that the de- 
fendant in said cause, John Oneal, is indebted to the said plaintiffs 
in the sum of sixteen thousand nine hundred and nineteen ;3,°; dol- 
lars, which said sum became due at forty & sixty days after the 22 
day of August, 1879; that to secure the payment of the said indebt- 
edness the said John Oneal, on the 20 day of August, 1879, made 
and delivered to plaintiffs aforesaid a bill of sale of all his right, 
title, and interest in his home stock of cattle, consisting of beeves, 

three-year-olds, two-year-olds, cows, bulls, yearlings, and calves 
17 marked and branded as follows: branded O N on the hip 
| and side and marked swallow fork in each ear and various 
other marks, and on the same day plaintiffs made and delivered to 
the said defendants their defeasance of said bill of sale, to take effect 
upon payment of the indebtedness aforesaid ; that to secure said in- 
debtedness the said plaintiffs have and hold upon said stock of 
cattle a lien, which is just and unsatisfied and in full force, to the 
amount of said indebtedness; that of said cattle, not including those 
allready seized under writ of sequestration directed to the sheriff of 
Montague county, upon which the said plaintiffs havea lien as afore- 
sald, the following are in the possession of the defendant, John 
Oneal, not claimed by his codefendant, John Dawson, and now in 
Van Zandt county, Texas, to wit: Fifty beeves, of the value of elgh- 
teen dollars each ; 100 beeves, of the value of fifteen dollars each ; one 
hundred two-vear-olds, of the value of eleven dollars each; one hun- 
dred cows, of the value of ten dollars each, and one hundred yearlings, 
of the value of seven 7y dollars each, aggregating in value the sum 
of (5,250) five thousand two hundred: and fifty dollars. The said 

atfiant further states that he fears and said plaintiffs fear 
18 that the said defendant, John Oneal, will remove the said 

above-described property out of the said county of Van Zandt 
during the pending of this said suit. 

Wherefore the said plaintiffs pray for the issuance of a supple- 
mental writ of sequestration in said cause to be directed to the 
sheriff of Van Zandt county, Texas, Xc., Xe. 


J. B. F. SAMPSEL. 


Subscribed & sworn to before me this 21 day of June, 1880. 
R. E. BROWN, 
Dist. Clerk. 
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Bond for Supplemental Writ of Sequestration. Filed and Approved 
June 21st, 1880. R. £. Brown, Clerk Dist. Court. 


Hunter, Evans & Co. ) | 
vs. > No. 538. 


JoHN A. OnEar et al. J 


Suit in district court, Montague county, Texas. 


Know all men by these presents that we, R. D. Hunter, A. G. 
Evans, & M. P. Buel, composing the firm of Hunter, Evans & Co., 
as principal-, and C. C. Slaughter and A. IF. Hardie, as sureues, 
do hereby acknowledge ourselves bound to pay to John A. Oneal 
the sum of ten thousand five hundred dollars, condition- that the 
said Hunter, Evans & Co., plaintiffs in the above-entitled suit, who 
have applied for a supplemental writ of sequestration to be directed 

to the sheriff or any constable of Van Zandt county, ‘Texas, 
1y in said suit will pay to the said defendant, John A. Oneal, all 

such damages as may be awarded against them and all costs 
in case it should be decided that such sequestration was wrongfully 
issued. 

Witness our hands this 24th day of June, 1880. 

ROBERT D. HUNTER, 
ALBERT G. EVANS, 
MUNSON P. BUEL, 

sy J. B. F. SAMPSEL, Agent. 
C. C. SLAUGHTER. 
A. F. HARDIE. 


Original Answer of Defendant, John Dawson. Filed June 24,1880.  R. 
EE. Brown, Dist. Clerk. 


Hunter, Evans & Co. 
vs. No. 538 
JOHN A. ONEAL & JoHN DaAwson. 


Suit pending in district court of Montague county, Texas, June 
term, A. D. 1880. 


Now comes the defendant, John Dawson, and denies each and 
everv alligation contained in plaintiffs’ petition, and calls for strict 
proof of the same and puts himself on the country. 

JOHN DAWSON, 
By his attorneys, STEPHENS & MATLOCK. 
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Affidavit of J. B. F. Sampesel. Filed Fune 22, 1881. RR. E. Brown, 
Dist. Clerk. 


In the District Court of Montague County. 


Hunter, Evans & Co. ) 
Ss. r No. 538. 
JNO. ONEAL & JNO. DAwson. j 


20 Before me, the undersigned authority, this day personally 
appeared J. B. F. Sampsel, who, being duly sworn, states on 
oath that on Saturday, the 12 day of June, 1880, the defendant, 
Jno. Oneal, was at Will’s Point, Van Zandt county, his place of resi- 
dence, and there seen by affiant of the evening of said day; and affi- 
ant further states that he has reason to believe & does believe that 
said Oneal was in and about Will’s Point from said Saturday until 
the night of Tuesday, the 15 day of June, 1880. 
J. B. F. SAMPSEL. 


Subscribed & sworn to before me this the 22 day of June, 1880. 
k. E. BROWN, 
Mist. Clerk Montague Co. 


Replevy Bond. Filed Sept. 18th, 1880. R. E. Brown, CVk Dist. Court. 


THe STATE OF Texas, County of Montague: 


Know all men by these presents that I, Jno. A. Oneal, as principal, 
and , as sureties, are held and firmly bound unto R. D. 
Hunter, A. G. Evans, and M. P. Buel, constituting the firm of Hun- 
ter, Evans & Co., in the sum of two hundred ana twenty dollars; for 

the payment of which, well and truly to be made, we hereby 
21 bind ourselves, our heirs, executors, administrators, and as- 

signs, jointly and severally, firmly by these presents forever. 
Now, the condition- of the above obligation are such that whereas J. 
T. Hamm, sheriff of Van Zandt county, Texas, did, on the 20 day. 
of June, 1880, seize and levy upon the following-described cattle, the 
property of the said Jno. A. Oneal, to wit, eleven head of milk 
cows and calves, running around the premises of the said Jno. A. 
Oneal, all marked with swallow fork in each ear except three, which 
are marked as follows: one swallow fork and under slope in each 
each ; one swallow fork and under bit in the right and under slope 
in the left; one cross and split in the right and under slope in the 
left ; the first mentioned of these three branded X on right side, O N 
on hip and side; the second branded I Con hip and side and 
O N on hip and side; the third branded X on the left hip, O N on 
hip and side, the said property levied upon by.virtue of a writ of 
sequestration issued out of the district court of Montague county in 
favor of the said Hunter, Evans & Co. and against the said John A. 
Dawson and directed and delivered to the said sheriff of Van Zandt 
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county, now, if the said Jno. A. Oneal shall not remove the said 
“eleven head of cattle out of the said county of Van Zandt 
22 and shall not waste, ill-treat, injure, destroy, sell, or dispose of 
the same, and that he will pay the value thereof and the 
fruits, heirs, or revenue of the same in case he shall be condemned 
so to do, then this obligation to be null & void ; otherwise to remain 
in full force and effect. 
In testimony of all of which we hereunto set our hands this the 


15 day of July, 1880. | 
JNO. A. ONEAL. 


W. G. CRISWELL. 
T. J. BRIDGES. 
| F. C. WILLS. 
Taken and approved July 17, 1880. 
J. T. HAMM, 
Sheriff Van Zandt County, Texas. 


Supplemental Writ of Seques-tion. Issued June 21st, 1880. R. E. 
Brown, Dist. Clerk. 


The State of Texas to the sheriff or any constable of Van Zandt 
county, Texas, Greeting: 


You are hereby cornmanded that vou take into possession, if to be 
found in your county, the following-described property, to wit: Fifty 
beeves, of the value of eighteen dollars each ; one hundred beeves, of 
the value of fifteen dollars each; one hundred two-year-olds, of the 
value of eleven dollars each ; one hundred cows, of the value of ten 
dollars each, and one hundred yearlings, of the value of seven and 
75 dollars each, aggregating in value the sum of five thousand 

two hundred « fifty dollars. Said above cattle are branded 
23 ON on hip & side and marked with swallow fork 

in each ear and various other marks, and hold the 
same subject to the future order of our district court in and 
for the county of Montague in a certain cause therein pending, 
wherein R. D. Hunter, A.G. Evans, and M. P. Buel, comprising 
the firm of Hunter, Evans & Co., are plaintiffs and John A. Oneal 
and John Dawson are defendants, unless said defendants or persons 
from whose possession such property is taken shall replevy the same 
according to law. Herein fail not, but have you this writ, with 
your return thereon showing how you haveexecuted the same, be- 
fore our district court in and for the county of Montague, to be 
holden at the court-house thereof, in the town of Montague, on the 
20th day of Ee A. D. 1880. 

Witness R. E. Brown, clerk of the district court of Montague 
county. 

Given under my hand and the seal of said court, at office, in the 
town of Montague, this the 21 day of June, A. D. 1880. 

[SEAL. | R. E. BROWN, 
CUk Dist. Court, Montague County, Texas. 
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SHERIFF’s OFFICE, VAN ZANDT Co., TEXAS. 
Came to hand the 26 day of June, 1880, & executed on the 28 
day of June, 1880, by levying s said writ of sequestration on 
24 450) head of cattle running in the range of the *O N” brand. 
After making said levy then, at the instance of the plaintiffs, 
I proceeded to cather such of said cattle as could be found in the 
range, numbering twq hundred & forty-seven (247) head, of the fol- 
lowing description & value: 42 head steer, 4 years old & upward, 
valued — 18 dollars per head ; 64 cows, at 10 dollars per head ; 26 
three-year-old-, at 15 dollars per head ; 51 two-year-olds, at 11 dol- 
lars per head; 22 one-year-olds, $7.50 per head; 41 calves, all 
branded “O N,” except 3 cow s,on which said brand was inverted, 
making “ N O.” Said brand was on the hip of some, on the side of 
some, & some on the hips and side both. Some of said cattle had 
other brands besides the “ON” brand & marked with various 
marks. After gathering the said 247 head of cattle, being all that 
could be found in the range, the said writ of sequestration was re- 
levied on the said 247 head of cattle then under heard in the pres- 
ence of J. M. Ferguson & Jeff. Brages, the one general levy being 
made in the presence of J. M. & W. EE Pate. On the 17 July, 1880, 
the def't, Jno. A. Oneil, replevied 11 cows & 10 calves, valued at 110 
dollars. By the concent of Sampsel, agent for pl’ffs, the said 
25 def’t executed a good & sufficient bond for the sum of 220 
dollars. On the 20th day of July, 1880, the remainder of said 
cattle were replevied by the plaintiffs, & the said cattle de- 
livered to their agent, Sampsel. The said replevy bonds are herewith 
returned. The expenseof gathering, herding, & keeping said cattle, 
amounted to $279.02, was paid by the said plaintiffs, Hunter, Evans 
& Co. 
~ Witness my hand July 20, 1880. 
J. T. HAMM, 
Sheriff Van Zandt County, Texas. 


Precept. Issued Oct. 19th, 1880. R. E. Brown, Cl’k. 
Tne Strate or Texas, Montague County: 


To the sheriff or any constable of Tarrant county, Greeting: 
Whereas in the case of Hunter, Evans & Co. vs. John A. Oneal & 
John Dawson, No. 538, a suit pending in the district court of Mon- 
tague county, Texas, the pl’fis, Hunter, Evans & Co., have filed in 
my. office certain interrogatories to take the depositions of J. B. F. 
Sampsel, F. W. Flato, Jr., Lewis Evans, M. P. Buel, A. G. Evans, & 
R. D. Hunter, witnesses who reside in the county of St. Louis and 
State of Missouri: Now, therefore, you are hereby commanded to 
serve John Dawson or Messrs. Ball & McCart, att’ys of record, 
26 by handing them the accompanying certified copy of inter- 
rogatoriesand notice filed in the above-entitled cause. Herein 
fail not, but of this precept make due return within five days after 
service aforesaid. 
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Test R. E. Brown, clerk of the district court of Montague county, 
and seal of same, at my office, in Montague, this 19th day of Octo- 


ber, A. D. 1880. ? 
R. E. BROWN, Clk. 


Came to hand Oct. 23, 1880, and executed Oct. 25, 1880, by deliv- 
ering to Robert McCart, one of the att’ys of record of John Dawson, 
in person a true copy of this writ, with the accompanying certified 


copy of interrogatories. 
J. M. HENDERSON, 
Sheriff T: C., T.., 
By G. W. WIAS, Dep’ty. 
Fees, $1.00. 


Precept. Issued Oct. 19th, 1880. R. E. Brown, CUR. 


THe State or Texas, Montague County : 


To the sheriff or any constable of Van Zandt county, Greeting: 


Whereas in the case of Hunter, Evans & Co. vs. John A. Oneal 
& John Dawson, No. 538, a suit pending in the district court of 
Montague county, Texas, the pl’ff-, Hunter, Evans & Co., have filed 
in my office certain interrogatories to take the depositions of J. B. 
F. Sampsel, F. W. Flato, Jr., Lewis Evans, M. P. Buel, A. G. Evans, 

& R. D. Hunter, witnesses who reside in the county of St. 
27 Louis and State of Missouri: Now, therefore, you are hereby 

commanded to serve John A. Oneal by handing him the 
accompanying certified copy of interrogatories and notice filed in 
the above-entitled cause. Herein fail not, but of this precept make 
due return within five days after service as aforesaid. 

Test R. E. Brown, clerk of the district court of Montague county, 
and seal of same, at my office, in Montague, this 19th day of Oct., 


A. D. 1880. 
R. E. BROWN, Clert. 


Came to hand Oct. the 27th, 1880; executed November 2d by de- 
livering a true copy of the within precept to John A. Oneal this 


November the 4th, 1880. 
J. T. HAMM, 
Sheriff Van Zandt County, Tez. 


Replevy Bond. Filed Sept. 18,1880. R. EF. Brown, Clerk Dist. Court. 
In District Court of Montague County. 
Hunter, Evans & Co. vs. JooN ONEAL & JoHN Dawson. 
Whereas, by virtue of a writ of sequestration issued out of the 


district court of Montague county, Texas, at the suit of Hunter, 
Evans & Co. vs. John Oneal and John Dawson, and bearing date the 
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— day of June, A. D. 1880, J. T. Ham, sheriff of the county 
28 of Van Zandt, has seized and’ txken the following property 
into es possession, viz: 40 4-year-old beeves, valued at 
$18.00 each; 28 3-y’rs-old beeves, valued at $15.00 each; 52 2-y’r- 
old beeves, valued at $11.00 each ; 41 cows and calves, valued at 
$10.00 each ; 16 bar-en cows, valued at $10.C0 each; 19 yearlings, 
valued at $7.50 each, all branded O N on hip and side, and which 
‘have, by the sheriff, been valued in the aggregate at twenty-four 
hundred and twenty-four ;5,°,; dollars; and whereas the said John 
Oneal and John Dawson, the defendants, have failed to replevy the 
same within the time prescribed by law, said property has been de- 
livered to Robert D. Hunter, Albert G. Evans, and Menson P. Buel, 
composing the firm of Hunter, Evans & Co., plaintiffs in said cause, 
by the said R. Ham, sheriff as aferesaid : Now, therefore, we, Hunter, 
Evans & Co., as principals, and and ,as sureties, 
acknowledge ourselves bound to pay to the said John Oneal the 
said sum of five thousand dollars, condition- that the said Hunter, 
Evans & Co. will have forthcoming such property, together with 
the fruits, hire, revenue, and rents “of the same to abide the de- 
cision of the court. 
29 W itness our hands this 13 day of July, A. D. 1880. 
ROBT D. HUNTER, 
ALBERT G. EVANS 
MENSON. P. BUEL, 
Per J. B. F. SAMPSEL, Ag’t. 
W. HUNTER. 
JOSEPH H. BROWN 
W. F. LAKE. 


THE STATE OF TEXAs, County of Montague: 


I, J. M. Hartzfield, clerk of the district court within and for the 
county of Tarrant, do hereby certify that the above and foregoing 
bond to be good & sufficient for the amount therein specified, and 
that if the same was presented to me for approval for double the 
amount I would approve the same. 

Given under my hand and the seal of said court, affixed at 
office, in the city of Fort Worth, this the 13th day of July, A. D. 1880. 

J. M. HARTSFIELD, [seat] 
CV’k Dist. Court, T. C., T. 


Taken & approved July the 20th, 1880. 
J. T. HAMM, 
Sheriff Van Zandi County, Texas. 
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Opening Order of Court. 


Tux Strate or Texas, County of Montague: 
District Court. Deec’r Term & Dec’r 20th, 1880. 


Be it remembered that on the 20th Monday after the 1st Monday 

in August, 1880, the same being the 20th day of December, 1880, 

“there was begun and holden a regular term of the hon. dist. 

30) court within and for Montague “county, at the court-house 

thereof, in the town of Montague—present and presiding, Hon. 

J. A. Carroll, judge of the 10th judicial district of the State of Texas, 

and W.S. Jameson, county attorney; R. E. Brown, clerk of the dis- 

trict court, and G. W. Campbell, sheriff of Montague county—when 
and where the following proceedings were had, to wit: 


Judgment. 
District Court. Dec’r Term & Dec’r 28th, 1880. 


Hunter, Evans & Co. 
vs. No. 588. 
JOHN A. ONEAL & JOHN Dawson. 


In the district court of Montague county on this dav came on to 
be heard the petition of plaintiffs for the removal of said cause to the 
zireuit eourt of the United States for the northern district —, at 
Dallas, and, it appearing to the court that said application is in due 
form and the surety required by law tendered, it is considered by 
the court and so ordered and adjudged that said surety be accepted 
and that the said application be granted, and the clerk of this court 
is hereby ordered to make a full ‘and correct transcript of the entire 
record and file in said cause and deliver the same to the plaintiffs 

herein, to be filed in the circuit court of the United States 
ol for the northern district of Texas, at Dallas, to which the said 
cause is hereby removed; to which order defendant excepted. 


Defendant's Original Answer. Filed Dec’r 28,1880. R. E. Brown, 
Clerk Dist. Court. 


In District Court, Montague County. 
Hunter, Evans & Co. vs. JNo. A. ONEAL ef ald. 


Texas, Jan’y 7, 1880. 
Now comes the def’t, Jno. A. Oneal, by his attorney, and, demur- 
ring to the petition of plaintiffs herein filed, says the same is insuf- 
ficient in law to require of this defendant further answer, and of 
this he prays the judgment of the court and for costs. 
J. C. KEARBY anp 
R. H. ALLEN, 
Att’ys for Def’t, J. A. Oneal. 
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And for answer herein defendant Oneal denies all and singular 
the allegations in plaintiffs’ — made antecalls for strict proof of the 
same. Thesaid def’t, further answering, says that if he ever executed 
the promissory notes in pl’ffs’ petition nentioned that the same were 
with the full understanding of the said def’t and the plaintiffs that 
said notes should not represent the true indebtedness of the said 
def’t to the said pl’ffs. The def’t further says that at the time said 

promissory notes are alleged to have been made, executed, 
o2 and delivered by this def’t to the said pl’ffs the indebtedness, 
if any there was due from this def’t to said plaintiffs, was 


wholly una-certained and unbalanced; that the same has never 


been settled as between these said parties. The said defendant, fur- 
ther answering in this behalf, says that if ever any notes were exe- 
cuted by this def’t to the plaintiffs, as in their petition is alleged, 
that the same were so executed for the purpose of securing a margin 
of credit from the said plaintiffs to this def’t ; that there was no con- 
sideration passed from the said plaintiffs to this def’t for the execu- 
tion of said notes; and def’t, further answering, says that at the time 
of the execution of said notes and long prior thereto the plaintiffs 
herein were engaged as commission merchants for the sale of stock 
in the city of East St. Louis and State of Illinois; that as said 
commission merchants they received from this def’t large num- 
bers of cattle during the year 1879, to wit, about ten thou- 
sand head; that said cattle were shipped by this def’t to the 
said plaintiffs, as said commission merchants, for the purpose of 
being sold by them, the said pl’ffs, in due course of trade. As 
said commission merchants, the said plaintiffs, on, to wit, the 11 

day of Sept., 1879, received from the Iron Mountain Railway 
OO Company, in the said city of East St. Louis, by regular ship- 

ment, for the account of this def’t, a large number of cattle, 
to wit, 122 head, which said cattle were then and there converted 
and appropriated by the said plaintiffs to their own use and benefit, 
and that the same were never accounted for by this said pl’ffs to this 
deft; that said cattle were the property of this def’t and were of 


“a. 


the reasonable value of $31.20 per head, amounting, in the aggregate, 


‘to the sum of two thousand eight hundred and sixty and ;4°5 dollars; 


that — the said amount nor any part thereof have ever been paid 
to this def’t nor has he ever received any credit for the same or any 
part thereof,and the said def’t here pleads the said amount in offset 
to the claim of pl’ffs; that the said plaintiffs, as a part of the pre- 
tended consideration of the promissory notes aforesaid, have charged 
to the account of this defendant the sum of ($665.99) six hundred 
and sixty-five and -~,°; dollars as pretended lossage on cattle shipped, 
to wit, on the 26th day of Dee’r, 1879; that said items of lossage is 
wholly false and incorrect; that this def’t never in any way author- 
ized or requested the shipment of said cattle to the East for 
ot the purpose of being marketed or for any other purpose; 
that if said cattle were so shipped to the East by them, said 
plaintiffs, that the same was done without the knowledge or cousent 
of this def’t, and that said lossage is in no way charg-able to him, 
and he here pleads said amount in offset to the said claim of pl’fis. 
» 
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Def’t, further answering, says that as a part of the pretended con- 
sideration of the promissory notes aforesaid, and for which plaintiffs 
are seeking to foreclose their pretended lien, the said plaintiffs have 
charged this def’t with the following items of interest, to wit: On 
the 30th day of Sept., 1879, the sum of $50.46; on the 24 day of 
Oct., 1879, the sum of $196.08; on the 25 day of Nov., 1879, the 
sum of $278.41; on the 31st day of Dec., 1879, the sum of $192.20 
on the 3lst day of Jan’y, 1880, the sum of $158.96; on the Ist day 
of Deec., 1880, the sum of $1,288.93; making a total, $2,164.69 ; 
which said items are here specifically denied. Def’t avers that each 
and every of said items of interest are wholly unjust and incorrect ; 
that he never agreed or promised to pay any interest whatever to 
these plaintiffs on accounts outstanding between this def’t and 
these plaintiffs, and by him pleads said amount in offset to the 
said pretended claim of plaintiffs. Defendant further avers that 
the following items charged by plaintiffs against this def’t as 
OO a part of the pretended consideration of the promissory notes 
aforesaid are wholly untrue, incorrect, and unjust, same 
being a part and parcel of the indebtedness claimed by plaintiffs, 
and for which they seek to foreclose their pretended mortgage lien, 
to wit, the sum of ($2,500.00) twenty-five hundred dollars, charged 
as draft drawn by W. Hunter on said plaintiffs the 24 day of June, 
1879; also the sum of eighteen thousand eight hundred and ninety- 
eight and ;?,3, dollars, charged in the said account of the plaintiffs 
against this defendant as drafts drawn by W. Hunter on the said 
pl’fis on the § day of Aug., 1879, and pretended to have been paid 
by said plaintiffs; also another item of six hundred and fifty-two 
and 555 dollars, charged against this def’t or drafts drawn on said 
plaintifis by W. Hunter on the 5th day of Dec., 1879, and the said 
draft pretended to have been paid by the said plaintiffs for the ac- 
count of this def’t. Def’t further alleges and so charges that he did 
not authorize nor empower the said W. Hunter to draw said drafts 
nor any of them for his account or for the account of any one else, 
nor did he in any way ratify or confirm the drafts so drawn nor 
authorize the payment of the same by the said plaintiffs or 
36 any person whatsoever. Def’t avers that at and during the 
time the said drafts are charged to have been drawn and paid 
the said W. Hunter was the agent of the said plaintiffs at Fort Worth, 
Texas, and transacted for and in their behalf all business carried on 
for them in that portion of the country, and def’t further charges 
that said drafts were drawn and paid by the said W. Hunter and 
the said pl’ffs without the knowledge or consent of him, the said 
defendant, and that def’t has never in any manner ratified or con- 
firmed the drawing or the payment of the same or any part thereof, 
and def’t here pleads the amounts of said drafts as aforesaid in offseté 
to the said claim of pl’ffs. Def’t further charges and avers that as 
a part and parcel of the pretended consideration of the promissory 
notes aforesaid and of the indebtedness claimed by plaintiffs against 
this defendant the said pl’ffs have charged this def’t with the sum 
of one hundred and eleven and #5 dollars of date July 8th, 1879. 
Def’t avers that the sum of one hundred dollars of said amount 
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is wholly incorrect and unjust and Improperly charged against 
this def’t; that said amount is charged as ballance of account 
& from Oneal to Dawson, and that the amount of the same 
is properly eleven and 5 dollars, and the said def’t here 
o7 pleads the said one hundred dollars in offset of the pl’ffs’ said 
claim. Def’t further says that, as a part of the claim of pl’ffs 
against def’t is the sum of one hundred & two & 45°, dollars claimed 
to have been paid by pl’ffs to shippers & charged to the account of 
def ’t, commencing with May the dth, 1879, & closing on December 
3d, 1879, asshown by statement attached to the int’y & depositions 
of pl’ffs filed herein, def’t says that pl’ffs were not authorized to 
make said payments for his account or any one of them, but def’t 
says that he paid each of said shippers the amount of their said 
charge without any knowledge of such payment; that this def’t 
never authorized said shippers to draw money from said pl’ffs for 
said amount or any part thereof, which amount def’t here pleads as 
a credit upon whatever demand pl’ffis may establish anion st him. 
Def’t further avers that he is charged as an item composing his in- 
debtedness & for which pl’ffs seek to foreclose their lien, as shown 
per said statement, is dr’ft by W. Hunter, due Aug. 28th, 1879, bills 
payable actpt., 6,724,4)5. Def’t says that said Hunter was never 
authorized by him to draw said draft, nor these pl’ffs author- 
38 ized to pay said draft, nor has this def’t ever in any manner 
ratified said payment or the drawing of said draft, whieh 
amount def’t here pleads in offset. Def’t says that he is entitled to 
a credit of four hundred dollars, paid to John G. Moore for four 
months’ service, commencing May the Ist, 1879, and extending up 
to the last day of August; one-half of said amount said nl’ffs agreed 
& undertook to pay one-half thereof; that this def’t, at the special 
instance & request of said pl’ffs, paid said amount, & here pleads in 
offset & discount of any demand pl’ffs may establish against him 
one-half of said four hundred dollars, fo wit, the sum of two hun- 
dred dollars. Def’t further says that on the 22d day of May, 1880, 
he paid & delivered to the said pl’ffs the sum of nine thousand three 
hundred & seventeen dollars, by delivering — to their agent at Will’s 
Point, for which these pl’ fis took the notes of John Dawson, & by 
their agent, Lewis Evans, & their att’v, A. Y. Watts, was received & 
entered as a credit upon the indebtedness of this def’t to said pl ffs, 
which amount he here pleads in offset & discount. 
Def’t, further answering in this behalf, says that the said pl’ffs 
ought not to have and maintain their said action in manner 
of and form as laid in their said petition, because he says that 
on, to wit, the 22d day of May, 1880, this def’t sold and de- 
livered to John M. Dawson, with the full knowledge and consent of 
the said pl’ffs, 1,748 head of cattle, for the purpose of liquidating 
and settling off the said claim of plaintiffs; that a large portion of 
said cattle were those mentioned in the said petition, and upon which 
said mortgage is alledged to have been given; that it was fully 
agreed and understood by and between the said def’t and the said 
pl’ffs that said def’t should sell and deliver to the said John M. 
Dawson said cattle, and that the proceeds of said cattle should be 
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prorated between the pl’ffs and the City National Bank of Fort 
Worth, Texas, according to their respective debts against def’t, as 
admitted by him; that, in accordance with said terms of sale, the 
said John M. Dawson took full control and possession of said cattle, 
and the same, by agreement of the said pl’ffs and the said national 
bank, were to be disposed of by the said Dawson and the proceeds 
of the same turned over to some man to be nominated and choses 
for the said pl’ffs and the said banks, in accordance with said agree- 

ment and in proportion to their respective debts. Def’t fur- 
40 ther avers and charges that said cattle were so delivered to 

the said Dawson, and that Henry E. McCullough was chosen 
by the said bank and the said plaintiffs to accompany the said Daw- 
son and receive the proceeds of said cattle; that at the time of said 
sale the proceeds of the same, to wit, the sum of nineteen thousand 
and thirty-three dollars ($19,033.00) was credited on the notes held 
by plaintiffs against this def’t and a receipt given by the said 
City National Bank; that the amount so credited on the said notes 
was $9,317.22 and the amount receipted for by the said City 
National Bank was $9,715.78; that, after said cattle have been so 
delivered to said Dawson as aforesaid, on, to wit, the said 22d day of 
May,1880,and before the said cattle have been driven from Van Zandt 
county, where the same were then situated, the said Jno. M. Dawson 
sold, to wit, 263 head of said cattle, for the sum of $3,419.00, which said 
sum was by the said Dawson, in accordance with the stipulations of 
the aforesaid agreement, paid over to the said McCullough (who was 
then and there the mutual agent of the said pl’ffs and the said City 
National Bank), and by the said McCullough duly paid over to 

the said pl'ffs and the said City National Bank, in proportion 
4] to their respective claims aforesaid, to wit, to the said pl’ffs 

$1,668.50 and to the said City National Bank the sum of 
$1,750.50, the said payments being duly credited by the said Me- 
Cullough on the notes aforesaid & for the amounts aforesaid, all of 
which said acts of the said Dawson and the said McCullough then 
and there done were duly ratified and confirmed by the said pl’ffs. 
Def’t avers that pl’ffs received their portion of the proceeds of said 
sale and appropriated the same to their own use and benefit; and, 
for further answer, def’t says that on, to wit, the 26th day of May, 
1880, the said Jno. M. Dawson sold certain other eattle out of said 
herd, to wit, 100 beeves and 4 cows, for the sum of $2,060.00, out of 
which said sum he, the said Dawson, in accordance with the agree- 
ment aforesaid, paid to said McCullough, as mutual agent of the 
parties as aforesaid, the sum of $1,842.00, and the said’: McCullough 
thereupon transmitted to the said pl’ffs at St. Louis a draft for the 
said sum of $1,842.00, the amount so paid over to him, the said Mc- 
Cullough; that said amount was duly credited on the notes afore- 

said in accordance with said agreement, all of which said acts 
42 of the said Dawson and the said McCullough were duly rati- 

fied and confirmed by the said pl’ffs; whereupon def’t says 
that the said pl’ffs are estopped from denying and cancelling said 
sale and setting up their said pretended mortgage lien and asking 
jts enforcement as against this def’t upon the cattle in the possession 
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of the said Dawson and their said agent, McCullough ; and of tiis 
he prays the judgment of the court @hd for costs of suit. Def’t 
further charges and avers that after the execution of the promissory 
notes by this def’t upon which the said plaintiffs predicated their 
pretended claims that this def’t shipped to the said pl’ffs a large 
number of cattle, to wit, 7,868 head, of the reasonable value of $30.00 
per head, aggregating the total sum of $23,644.00, that then pl’ffs 
have failed and refuses to credit said notes with the proceeds of said 
cattle or to account to this def’t therefor; that the said cattle were 
received by the said pl’ffs and appropriated by them; wherefore 
def’t prays that before the said pl’ffs are permitted to re- 
cover judgment for any sum of money against this def’t that 
they be required to account for the proceeds of said cattle, 

and, upon their failing so to do, that this def’t have 
43 judgment against them, the said pl’ffs, for the full value 

of said cattle. Def’t further avers and charges that, after the 
time of the execution of the promissory notes, as alleged in pl’ffs’ pe- 
tition, the said def’t shipped and delivered cattle to the said plain- 
tiffs as heretofore mentioned ; that said cattle were so shipped and 
delivered to the said pl’ffs by the def’t for the purpose and with the 
understanding that the same was to be sold by the said pl’ffs, as 
commission merchants, in the due course of trade and for the high- 
est market price; that said plaintiffs, without the knowledge or con- 
sent of this def’t, and wholly disregarding the rights of this def’t, 
and with the intent and purpose of cheating, defrauding, and swind- 
ling this def’t, sold a large number of def’t’s cattle, to wit, about 
three thousand head, to the Beef Canning Company of St. Louis, in 
which said company the said pl’ffs owned large interest, to $ of the 
stock of said company; that said cattle were sold to said company 
for less than their real value and for less than they could have been 
sold for in the St. Louis market; that by said acts the said pl’fis 

have perpetrated a fraud upon this def’t, to his great injury, 
ae: to wit, five thousand dollars, and for which he prays judg- 

ment. Def’t prays for judgment fur the several sums in this 
answer set up, & specifically pleads and for an abatement of the claims 
of pl’ffs for so much as the several matters of set-offs aggregate and 
for general and special relief; and in duty bound will ever pray. 

J.C. KEARBY & 
R. H. ALLEN, 
Attys for Oneal. 


Defendant’s, Oneal’s, Demurrer to Jurisdiction. Filed Dee’r 28th, 1880. 
R. E. Brown, Clerk Dist. Court. 


Hunter, Evans & Co. 
_ vs. No. 5388. 
JOHN A. ONEAL et al. 


Now comes the defendant, John A. Oneal, herein and demurs to 
plaintiffs’ petition herein, and says that said petition shows on its 
face that this court has no jurisdiction of the cause of action therein 
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set forth, for that the same shows that neither this defendant nor 
his codefendant Dawson reside in the county of Montague, and the 
same fails to show that the property upon which pl’ffs seek to en- 
force their lien or any portion thereof is situated in said county of 
Montague, and said petition further fails to show that the object of 
suid suit is to foreclose a mortgage or other lien upon said 
45 property ; therefore this def’t prays that he be dismissed. 
J.C. KEARBY, 
R. H. ALLEN, 
Att’ys for Def’t Oneal. | 


In District Court, Montague County, Texas. 
Hunter, Evans & Co. vs. Joon A. ONEAL & JOHN Dawson. 


Now, at this time, comes the def’t, John A. Oneal, &, pleading in 
abatement to the jurisdiction of this court, says that at the time of 
the filing of this suit, for a long time prior thereto, & ever since 
the filing of the same this def’t'was & is a resident & citizen of the 
county of Van Zandt & State of Texas. Def’t says that he is not now 
nor was he ever at any time a citizen of the county of Montague; 
that the said John Dawson atthe time of the institution of this suit, 
long prior thereto, & ever since the filing of the same is & was a citi- 
zen of ‘Tarrant county, Texas. 

Def’t further says that he never at any time promised or agreed 
or undertook, in writing or otherwise, to perform, pay, or discharge 
anv debt or obligation to said plaintiffsin the said county of Monta- 
gue. Def’t says that if he ever promised or became liable to suit by 
pl’ffis for any amount that he undertook to discharge, pay, or per- 

form the same in the county of Van Zandt, Texas, or at the 
46 office of pl’ffs, in East St. Louis, [linois, that the district court 

of Van Zandt county or the courts of East St. Louis, Illinois, 
place of the office of pl’ffs, have jurisdiction of the subject-matter of 
this suit, so far as this def’t is concerned. 

Def’t further says neither the cattle upon which pl’ffs pretend to 
have & ask for the enforcement of lien upon nor any part of said 
cattle were at the time of the institution of this suit nor prior thereto 
situated in the said county of Montague, but the same was en route 
& in transit for market with the consent of said pl’ffs; that said 
cattle nor any part thereof were never at any time situated in Mon- 
tague county, either before or at the time of the bringing of this 
suit. Def’t says that said cattle were being driven through said 
Montague county with consent of pl’ffts € under the permission of 

l’ffs’ duly authorized agent, H. E. McCullough, who was present 
with said cattle as the agent or representative of pl’ffs & the city 
National Bank of Fort Worth. 

Def’t further says that he has not nor did he have at the 
institution of this suit any interest in or right to the said 
cattle levied on in said county of Montague or any portion 
thereof, & he here disclaims any right or interest in said 
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cattle; but def’t says that Jong before the institution of 
47 this suit & before said cattle were levied upon & before they 

were removed from Van Zandt county, the place where they 
were situated, the def’t, with the consent of these pl’ffs, sold & deliv- 
ered said cattle to the said John Dawson & received payment in full 
therefor, so far as def’t was concerned, & that def’t then & there de- 
livered to the authorized agent of said pl’ffts the full amount of the 
proceeds of said sale, which was then and there accepted by said 
agent & afterwards accepted by these pl’ffts; wherefore def’t says 
that he had no interest in the said cattle levied upon in said Mon- 
tague county in the possession of said John Dawson by the sheriff 
of Montague county, as shown by his return on said writ. 


JNO. A. ONEAL. 
THe Strate or Texas, Montague Co. : 
Personally appeared before me, the undersigned authority, John 


Oneal, who, after being duly sworn, says the matters & things set 
forth in the foregoing plea zs true in fact & substance. 


Sworn to & subscribed before me this 28th day of December, 1880. 
[SEAL.] R. E. BROWN, 
Clerk Dist. Court 


Def’t Dawson’s Amended Original Answer. Filed Dec’r 24th, 1880. 
R. bE. Brown, Clerk Dist. Court. 


48 Hunter, Evans & Co. 
vs. No. 5388. 
JOHN A. ONEAL. J 


Suit pending in the district court of Montague county. 


Now, at this time, comes the defendant, J. M. Dawson, and beg 
leave of the court amends his original answer filed herein, and says: 
Ist. This defendant demurs to the plaintiffs’ petition herein, and 
says that the cause is wholly insufficient in law and shows no cause 
of action against this defendant. 
2nd. This defendant denies all and singular the allegations in 
plaintiffs’ petition contained, and calls for strict proof of same. 
3rd. This defendant says he is not guilty of the wrongs, tresspasses, 
&e., laid to his charge by pl’ffs in his said petition- or any of them, 
and of this he puts himself on the country. 
BALL & McCART, 
Attys for s’d Def’t. 


Ath. This defendant, further answering, says that it is not true 
that plaintiffs have a lien on the cattle descrited in their said peti- 
tion as being in the county of Montague in the possession of this 
def’t by virtue of the instrument of writing described therein or on 
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any part of said cattle, for def’t avers that on, to wit, the 22nd day 
of May, 1880, at and near the town of Will’s Point, in the county of 

Van Zandt, in the State of Texas, this defendant did, fora 
49 ‘raluable consideration by him, this def ’t, paid, purchased said 

cattle from his codef’t, Jolin A. Oneal, and the said Oneal 
then and there delivered said cattle to this defendant; that at the 
time of said purchase and delivery of said cattle from said Oneal 
said Oneal had the actual possession of said cattle and the full, 
legal title thereto, and atthe time of said delivery executed and de- 
livered to this def’t a bill of sale to the same, duly authenticated 
and recorded as required by law, and that at the time of said pur- 
chase and delivery of said cattle this defendant bad no notice, either 
actual or constructive, of the existence of the instrument of writing 
by virtue of which plaintiffs now assert a lien upon the said cattle. 

BALL & McCART, 
Att’ys for all Def’t-. 


- 5th. Further answering herein, this defendant says that he is the 
sole, legal, and equitable owner of said cattle, and that plaintiffs 
have no lien upon or right to the cattle described in plaintiffs’ peti- 
tion as being in Montague county in the possession of this def’t by 
reason of the pretended instrument of writing or mortgage de- 
scribed in plaintiffs’ petition, for that this defendant pur- 
50 chased said cattle from said Oneal as aforesaid, and pl’ffs’ 
said pretended lien or mortgage thereon is and was absolutely 
null and void in this, that, firstly, the instrument of defeasance set 
up and described in pl’ffs’ petition was made secretly, and the same 
was in no manner authenticated or recorded as required by law; 
secondly, the execution of said instrument was neither accom panied 
by an immediate delivery or any delivery at any time of said cattle 
from said Oneal to pl’ff-, followed by an actual and continued change 
of possession of said cattle; nor was said instruments or either of 
them or true copy of them deposited with and filed in the office of 
the county clerk of the county of Van Zandt, of which said county 
said Oneal was a resident at the time of the pretended execution 
thereof, and, thirdly, said instruments nor either of them were in 
any way authenticated for record or recorded as required by law; 
wherefore this def’t says that the said pretended lien of pl’ffs on his 
said cattle purchased by him as aforesaid should not be enforced. 
BALL & McCART, 
Att’ys for s’'d Def't. 


6th. Further answering herein, this def’t says that of the cattle 
purchased by him from his codef’t Oneal as aforesaid and 

ol séized under the writ of sequestration issued herein in the 
county of Montague only, to wit, the number of four hun- 

dred head were branded in the O N brand and mark described in 
pl’ffs’ petition, and belonged to the O N or home stock of cattle of 
said Oneal attempted to be conveyed to pl’ffs by the instrument of 
writing set up in their said petition, and that the remainder of said 
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cattle (to wit, 134 head) were never in-any manner conveyed or at- 
tempted to be conveyed to pl’ffs by said Oneal. 
BALL & McCART, 
Att’ys for sd Def'’t. 


7th. Further answering herein, this defendant says that he pur- 
chased said cattle from his codef’t Oneal, as hereinbefore set forth, 
subject to all legal or valid liens which pl’ffs might have thereon, 
but that pl’ffs’ said pretended lien is neither a legal or valid lien on 
said cattle for the reasons hereinbefore stated. 


BALL & McCART, Att’ys. 


8th. Further answering herein, this def’t says that the plaintiffs 
ought not to be admitted to say that they have any kind of a lien 
or claim upon said cattle, or that, by reason of the matters stated in 
their said petition, they have a lien upon said cattle or any part 
thereof, because this defendant avers that at and before the 
52 time this def’t purchased said cattle from his codef’t Oneal 
as aforesaid, and at and before tne time of the delivery of said 
cattle to him by said Oneal as aforesaid, the pl’ffs were then and 
there present and did then and there declare to this defendant that 
they, pl’ffs, did waive all claims and lien that they, pl’ffs, had to or 
on said cattle by reason of the instrument of writing set up and 
sued on in their petition, and then and there waived all their right 
to and all their lien upon said cattle by virtue of said instrument of 
writing, and they then and there consented to the delivery of said 
cattle to this def’t by said Oneal as aforesaid, and then and there 
agreed to take no proceedings to enforce said lien, and then and there 
abandoned and declared that they had abandoned their said lien, 
and then and there consented that this defendant might take pos- 
session of said cattle and drive the same to the Indian nation to 
market, and then and there consented that this def’t might take 
and drive said cattle from said county of Van Zandt to said 
county of Montague; wherefore this def’t purchased and received 
said cattle from said Oneal as aforesaid, and, at great expense, 
to wit, the sum of $1,000.00, hired hands to assist in 
a5) driving said cattle, and with great labor and trouble to him- 
self of the further value of $1,000.00 had driven said cattle 
into said the county of Montague, being then and there on the road 
to market in the Indian Nation with said cattle when the pl’ffs 
brought his action herein, all of his actions in purchasing, receiv- 
ing, and driving said cattle being included by the said acts and dec- 
larations of plaintiffs as aforesaid made to him and in his presence 
at and before the time of his said purehase from said Oneal as afore- 
said, and at and before he had proceeded to drive said cattle to 
market as aforesaid, and at and before he had left the county of 
Van Zandt as aforesaid with said cattle; and def’t avers that, rely- 
ing upon the good faith of plaintiffs, he incurred the trouble, labor, 
and expense as aforesaid, and drove said cattle from said Van Zandt 
to said Montague county as aforesaid, and purchased and received 
said eattle from said Oneal aforesaid. Wherefore he prays judgment 
4—387 | 
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if the pl’ffs ought to be admitted, against their own acts and declara- 
tions done and made as aforesaid, to set up and say they have a lien 
upon said cattle by reason of the instrument of writing set up and 
sued on in their said petition. 
54 BALL & McCART, 
Att’ys for s’'d Def’t. 


9th. Further answering herein, this def’t avers that at the time of 
his said purchase of said cattle from his codef’t Oneal as aforesaid 
the plaintiffs, in addition to the acts and declarations by them done 
and made to and in the presence of this def’t as aforesaid, made, 
executed, and delivered to said Oneal their, pl’ffs’, receipt for the 
sum of, to wit, $9,317.22, which pl’ffs then and there declared, and 
by their action gave this defendant to understand, was to be consid- 
ered as a written release from said pl’ffs of all their claim to and 
lien upon said cattle by virtue of the instrument of writing set up 
and declared on in their petition; and the def’t avers that, relying 
upon the good faith of pl’ffs in executing and delivering said receipt 
to said Oneal, he purchased, received, and paid for said cattle and 
incurred the trouble, labor, and expense in recovering and driving 
said cattle as aforesaid. Wherefore he prays Judgment if said plain- 
tiffs ought, against their own written receipt and release, be heard 
to say that the defendant Oneal still owes them the sum of money 
claimed by them in their petition, and that they have a len upon 
said cattle to secure the same. 

BALL & McCART, 
Att’ys for s’'d Def’t. 


50 10th. Further answering herein, this def’t avers that at the 

time of this def’t’s said purchase from said Oneal of said cat- 
tle the plaintiffs were present, and then and there contracted and 
agreed to and with this def’t and said Oneal that if the defendant 
would pay to them the sum of $9,317.22 that they, pl’ffs, would re- 
ceipt — the said Oneal for said sum, and would give him credit there- 
for on their notes against him, said Oneal, and would release all 
their claim to or lien upon said cattle so sold and delivered to the 
defendant by reason of the instrument of writing set out and sued 
on in their petition. 

Wherefore thts defendant paid and caused to be paid to them, 
pl’fis, said sum of $9,517.22, and pl’ffs,in pursuance of their said 
contract, executed and delivered said. receipt as aforesaid and re- 
leased their lien upon said cattle aforesaid. 

BALL & McCART, 
Att’ys for s’'d Deft. 


lith. Further answering herein, this def’t avers that before and 
at the time of his said purchase of said cattle from said Oneal 
as aforesaid the pl’ffs, being then and there present, contracted and 
agreed with this defendant and said Oneal that this defendant 
should execute and deliver to them, pl’ffs, and to the City National 
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Bank of Fort Worth his certéin negotiable promissory note 
56 for the sum of $19,033.00, and that in consideration thereof 

pl’ffs would release all their claim to and lien upon said eattle 
which they might have by virtue of the instrument of writing set 
up and sued upon in their petition; wherefore this defendant did 
then and there execute and deliver to said pl’ffs and to said City 
National Bank of Fort Worth his certain negotiable promissory 
note for said amount, which was received and accepted by pl’ffs in 
full discharge and satisfaction of their said lien. 

BALL & McCART, 
Attys for s'd Deft. 


12. Further answering, this def’t avers that he purchased said 
cattle from said Oneal, as aforesaid, by and with the consent of pl’ffs, 
as aforesaid, and executed his negotiable promissory note, as afore- 
said, payable to pl’ffs and said City National Bank, as aforesaid, in 
the sum of $19,053.00, as aforesaid; that plaintiffs received, accepted, 
and took possession of said promissory note, as aforesaid, and re- 
leased all their lien on said cattle, as aforesaid, by virtue of the 
instruments sued on, as aforesaid; that after the exeeution of 
said note and before the filing of plaintiffs’ petition this defend- 
ait paid on said note to plaintiffs and to said City National 

Bank the sum of $5,261.00, as will more fully appear by the 
57 credits indorsed on said note; that plaintiffs are now and 

have been ever since the execution thereof in possession of 
this def’t’s said promissory notes. 

That.this def’t is ready and willing and has always been ready 
and willing to pay off the balance of said promissory note whenever 
the same is presented to him for payment, and he here demands the 
surrender of said promissory note to him, this defendant, and now 
tenders to pl’ffs the amount due said pl’ffs on said note if, upon proof, 
it should appear that pl’ff is entitled to such sum under the facts as 


hereinafter more fully are set forth. 
BALL & McCART, 
Att’ys for sd Def’t. 


13th. Further answering herein, the defendant avers that on, to 
wit, the 20th day of March, 1880, this defendant. and his codef’t, 
John A. Oneal, entered into a written contract to and with each 
other in the city of Fort Worth and State of Texas, whereby it was 
agreed that the def’t Oneal should seli and this defendant should 
purchase the cattle described in pl’ffs’ petition as being in the pos- 
session of this defendant in the county of Montague. 
That after the execution of said contract and upon the same day, 
to wit, 20 March, 1880, this defendant entered into a certain 
58 other contract in writing concerning said cattle with the 
plaintiffs and with the “ City National Bank of Fort Worth,” 
au banking corporation doing business in the city of Fort Worth, 
Texas; that by the terms of said contract 1t was agreed between the 
def?t and pl’ffs and said City National Bank as follows: 
Ist. That said Oneal should deliver all the cattle he should gather 
by the 10th day of May, 1880, to this def’t at the time and place and 


eae raw et TUT TOIT TESTE ccna 


28 THE CITY NATIONAL BANK OF FORT WORTH ET AL. VS. 


for the price agreed on between said Oneal and this def’t in the 
written contract of that date. 

2. That the plaintiffs and said City National Bank having lens 
upon all of said Oneal’s cattle, this def’t should assume the payment 
of said Oneal’sindebtedness to said pl’ffs and s’d City National Bank to 
the extent of the contract price of said cattle so to be delivered, pro- 
rating said money between pl’ffs and said City National Bank ac- 
cording to their respective claims against said Oneal. 

3. That this def’t should have the full legal possession and con- 
trol of said cattle, but, having contracted to buy them on credit, 
should hold them as the mutual trustee of pl’ffs and said City Na- 
tional Bank until he should pay off his note to be given for said 

eattle, and that plaintiffs and said City National Bank should 
59 select a mutual agent to accompany said cattle (it having 

been before understood and agreed between all parties that 
said cattle were to be driven by this def’t out of the State to market), 
and who should have possession of this def’t’s note for the said pur- 
chase-money of said cattle and should receive payment from this 
def’t on said notes as fast as this defendant should sell said cattle. 

For more particularity this def’t refers to said contract, a copy of 
which he attaches hereto and marks the same a part hereof (marked 
Exhibit “A”); that after the making, signing, and delivering said 
contract and agreement, on, to wit, the 22d day of May, 1880, this 
def’t and pl’ffs and said City National Bank and said def’t, John 
A. Oneal, met together at the town of Will’s Point, in Van Zandt 
county, Texas, at or near which place said cattle were to be deliv- 
ered to this def’t by said Oneal, for the purpose of consum-ating said 
contract and delivering said cattle to this def’t; that said Oneal, by 
and with the consent and approbation of pl’ffs and said City Na- 
tional Bank, proceeded to deliver and did deliver then and there to 
this def’t, to wit, 1,741 head of cattle, of the value and at the price 

of nineteen thousand and thirty-three dollars ($19,033.00) ; 
60 that said cattle consisted of steers of different ages, cows, & 

bulls, and were gathered from and composed of cattle in all 
the different stocks and brands that belong to said Oneal, a portion 
of said cattle being in other different brands than the ON brand 
upon which pl’ffs claim their lien, to wit, 400 head thereof, and are 
the same cattle levied on under the writ of sequestration issued 
herein to Montague county, except those which were heretofore sold 
and disposed of as hereinafter set forth. 

That in pursuance to said contract this defendant then and there 
made, executed, and delivered to pl’ffs and said City National Bank 
his certain negotiable promissory note for the said sum of $19,033.00, 
payable to the order of pl’ffs and said City National Bank one day 
after date, and bearing interest from date, and further providing 
therein that said note should be paid in accordance with the contract 
and Exhibit “A,” hereinbefore referred to. And thereupon this def ’t 
took possession of said cattle, the said Oneal having then and there 
executed and delivered to this def’t a bill of sale therefor, and nro- 
ceeded to drive the same out of the State of Texas to market, with the 
full approbation and consent of plaintiffs and said City National Bank 
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l and his codef’t Oneal; that it was then and there agreed 

61 between pl’ffs and said City National Bank and this def’t and 
def’t Oneal that said pl’ffs were entitled to and should receive 

from this def’t and of the proceeds of said note the sum of $9,317.22, 
and that said City National Bank should in like manner receive 
from this def’t the sum of $9,715.78, the remainder of said note, and 
it was then and there fully understood and agreed between all par- 
ties (said note being made payable jointly to said pl’ffs and said City 
National Bank as aforesaid) that said note and'the proceeds thereof 
was to be prorated between the pl’ffs and the City National Bank 
upon said basis; that thereupon and then and there the pl’ffs re- 
ceived and accepted this def’t’s note as aforesaid in lieu of the said 
sum of $9,217.22 of their indebtedness against said Oneal, and the 
City National Bank in like manner then and there received and ac- 
cepted def ’t’s said note in lieu of the sum of $9,715.78 of its indebted- 
ness against said Oneal, this defendant assuming the payment thereof 
in accordance with the terms of said contract, and the pl’ffs and said 
City National Bank then and there executed and delivered to said 
Oneal their respective receipts for said amounts and then and there 
release- all and waived all their liens and claims against said 

62 cattle except the joint claims and‘lien they had on the same 
by reason of the unpaid purchase-money due from this def’t 

under the contract made with him, this def ’t, as aforesaid ; that pl’ffs 
and said City National Bank, in pursuance of the stipulations of the 
contract made with this defendant as aforesaid, agreed upon and 
selected Gen. H. E. McCullough as their mutual agent to take pos- 
session of this def’t’s said note and accompany this def’t to market 
with said cattle and receive payment from this def’t of said note and 
disburse the same to pl’ffs and said City National Bank in accord- 
ance with said agreement and contracts and according to the pro- 
portion agreed upon as aforesaid ; that said McCullough then and 
there agreed to act as mutual agent of pl’ffs and said City National 
Bank as aforesaid, and pl’ffs and said bank then and there delivered 
to him, as agent as af’s’d, this def’t’s said note for collection 
and disbursement as af’s’d, and the said McCullough, as agent of 
both of said parties as af’s’d, proceeded to accompany and did 
accompany this def’t on the drive to market, out of the State afore- 
said, with said cattle; that after this def’t had received said 


63 eattle and started with them to market as af’s’d, on, to wit, 
the same day, 22 May, 1880, and before the same had been 
¥ey 


driven out of the county of Van Zandt, this deft sold, to wit, 263 
head thereof for the sum of, to wit, $3,419.00, which said sum was 
by this def’t, in accordance with the stipulations of his s’d contract 
with said pl’ffs and said bank, paid over to the said McCullough, as 
their mutual agent as af’s’d, and was by him, the said McCullough, 
in the presence of this def’t, duly paid over to pl’ffs and said bank, 
in the proportion thereof agreed upon as af’s’d—that is to say, Mc- 
Cullough paid to pl’ffs $1,668.50 and to said City National Bank 
$1,750.50 of said amount, which said sums was by said McCullough 
duly credited on this def’t’s said note; al! of which acts of the said 
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McCullough were done in the presence of and duly ratified and con- 
firmed by the pl’ffs and said bank. 

That on the 26 day of May, 1880, this def’t sold certain other cat- 
tle out of said herd, and in accordance with the stipulation of said 
note and contract paid to said McCullough, as agent as af’s’d of pl’ffs 
and said bank, the sum of $1,842.00, which said sum was duly en- 

tered by said McCullough as a credit on this def’t’s said note, 
64 but said McCullough, as this def’t is informed and believes 

and charges, paid the whole of said sum of $1,842 to plaintiffs 
and none of the same to said bank; wherefore there ‘is a balance 
due to pl’ffs on said note of $5,806.72 and to said City National Bank 
a balance of $7,965.28, according to the proportion and pro rata agreed 
upon between the parties as aforesaid. 

This deft avers that he, in company with said McCullough, as 
mutual agent of the parties as aforesaid, was proceeding to drive 
and was driving said cattle to market for the purpose of selling the 
same and paying off and discharging his said note to pl’ffs and said 
bank given as aforesaid, and had gotten into said county of Montague 
with the herd of cattle, when the plaintiffs brought-their action and 
caused to be issued the writ of sequestration herein and caused.all 
of said cattle to be seized thereunder without notice or warning of 
any kind to this defendant. 

This def’t avers pl’ffs in the City National Bank as aforesaid still 
holds this defendant’s said note for said cattle, and that pl’ffs have in 
no manner attemptea to return the same to this defendant or cancel 

the same, and that the same is still an outstanding obligation 
65 and chose in action against this defendant. 

This defendant avers that he is and always has been ready 
and willing to carry out his contract made with pl’ffs and said City 
National Bank as aforesaid for the payment: for said cattle as afore- 
said, and that at the time of the seizure of s’d cattle under the writ 
of sequestration herein as af’s’d he was proceeding in good faith to 
carry out hissaid contract. Wherefore, the premises considered, he 
prays judgment of the court if pl’ffs can be heard to set up and seek | 
to enforce their said pretended lien upon said cattle and whether the 
same bé not merged in the subsequent contract made with this def’t 


as at’s’d. 
° BALL & McCART, 
Alt’ys for s’d Deft. 


And now this defendant avers that the plaintiffs wrongfully, op- 
pressively, maliciously, and without just or probable cause sued out 
the writ of sequestration issued herein against this def’t, and caused 
the same to be levied on the cattle hereinbefore described in the pos- 
session of this defendant in said Montague county; and this def’t 
avers that said plaintiffs had no valid lien on said cattle by reason 

of the instrument of writing set up and sued on in their said 
66 petition, and well knowing that they had deliberately waived 
their said lien, if any they had, on said cattle, and were es- 
topped at law and in equity from setting up and enforcing the same 
against the cattle purchased by this defendant as aforesaid, and well 
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knowing that they were bound by their.acts and declarations herein- 
before related, deliberately, wrongfully, oppressively, maliciously, 
and without any just or probable cause caused said cattle to be levied 
upon and seized and taken away from this defendant under said 
writ of sequestration as aforesaid; and this def’t avers that the 
statements made in the plaintiffs’ affidavit, made herein for the pur- 
pose of obtaining the issuance of said writ, were false and fraudulent, 
for said plaintiffs and their said agent who made oath to said affi- 
davit knew that there was no just reason for believing that this de- 
fendant would waste said cattle, nor did they or either of them be- 
lieve the same to be true, nor was the same true in any particular; 
and said aftidavit was fraudulent and essentially false, in this, that 
it states that the affiant fears that this defendant would remove said 
eattle out of Montague county, when pl’ffs and said affiant, their 
agent, well knew that said cattle were being driven through 
67 Montague county and had started from Van Zandt county and 
were only temporarily in said Montague county, as herein- 
before related, and well knew that neither of said defendants resided 
in said Montague county, and that said cattle were being driven 
through said county to market with the express approbation and 
consent of pl’ffs and under the contracts as hereinbefore related. 
This defendant avers that, by reason of the premises and by reason 
of the wrongful and malicious suing out of said writ of sequestra- 
tion by pl’ffs as aforesaid and the seizure from def’t of his said cattle 
thereunder as af’s’d, this def’t has suffered actual damages in the sum 
of $5,000.00, for this def’t avers that, relying upon the acts, con- 
tracts, and declarations of pl’ffs hereinbefore set forth, def’t employed 
hands to drive said cattle and assist in driving and herding said 
cattle to market in the Indian nation as aforesaid at an expense to 
this def’t up to the time of their seizure wnder said writ of, to wit, 
$1,000.00; and this def’t incurred further expense and was himself 
at great trouble and labor in driving and causing to be driven cattle 
from said Van Zandt to said Montague Co., when they were seized 
under said writ, of, to wit, of the value of $1,000.00; and this 
68 def’t avers that at the time of the seizure of said cattle be had 
said cattle under contract to be sold at a profit of, to wit, 
$3,009.00, and at that advance over and above the price he had pur- 


chased said eattle from said Oneal as aforesaid; and defendant avers — 


that by reason of the malicious suing out of said sequestration and 
levy of the same as aforesaid he has been damaged in, to wit, the 
sum of ten thousand dollars, which last sum he claims as punitory 
and exemplary damages; wherefore he pleads said sum of fifteen 
thousand dollars damages sustained by this def’t from pl’ffs as 
af’s’d in reconvention against said pl’ffs and pray- judgment against 
them therefor. 
BALL & McCART, 
Alt’ys for s'd Def’'t. 


And, further pleading in reconvention against pl’ffs, this def’t 
avers that said pl’ffs and their said agents, well knowing the prem- 
ises as aforesaid, made said false and fraudulent affidavit as afore- 
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said and wrongfully, oppressively, and maliciously and without just 
or probable cause as aforesaid sued out said writ of sequestration as 
aforesaid and caused the seizure of this def’t’s cattle thereunder as 
aforesaid,and this defendant was actually damaged thereby in the sum 
of $ , for said cattle were taken from the possession of this def’t by 
the sheriff of Montague county and the same was kept out of 
69 this def’t’s possession for the time and period of, to wit, 8 

days; that during said time this def’t was compelled to pay 
out for hire and feed of hands who had already been hired by him, 
he being compelled under his contract with said hands to retain 
them in his service, the sum of, to wit, $150.00; that this def’t was 
compelled to leave said cattle, being a stranger in said county of 
Montague, and travel to Tarrant county to procure sureties on his 
replevin bond herein, at great trouble and labor and expense and 
loss of time of, to wit, the sum of $200.00; that at the time said 
cattle were seized, and on the — dav of , 1880,this defendant had 


contracted to be present and receive from one Ll. L. Shields certain 


other cattle which he, this defendant, had purchased from him, the 
said Shield, in the county of Coleman, Texas, and this defendant 
had put up as forfeit money and liquidated damages the sum of 
$700, which was to be paid to the said Shield in case this def’t 
should fail to receive said cattle; that on account of the delay of 
eight days caused to this def’t, as aforesaid, by his being compelled 
to travel to Tarrant county to obtain sureties on his said replevin 

bond as aforesaid, def’t was unable and could not receive the 
70 cattle of the said Shields, and was therefore compelled to pay 

to the said Shields the said sum of $700.00 forfeit money and 
liquidated damages as aforesaid; that on account of the said de- 
lay of eight days caused to this def’t as aforesaid with his said 
cattle he suffered further actual damages, as follows: that, to wit, 
300 head of the cattle so levied on and seized under said writ of 
sequestration, together with, to wit, 840 head of other cattle owned 
by this def’t, had been by def’t contracted to bedelivered to one T. J. 
Allen, at the Ponca agency, in the Indian Territory, on the 20th day 
of June, 1880; that said contract was made, to wit, on the — day of 
and long before the seizure of said cattle under said writ as afore- 
said; that this def’t at the time of said seizure had said 1,140 head 
of cattle already contracted for af’s’d, together with the remainder 
of said purchase from said O’Neal & pl’ffs & the bank as af’s’d, and 
certain other cattle, to wit, — head, amounting in the aggregate to, 
to wit, 2,050 head altogether, in one and the same herd, and all 
being driven, as aforesaid, to the Indian Territory, part under con- 
tract as aforesaid and the remainder this defendant was driving 
to general market and for the purpose of sale generally ; that 

of the cattle not under contract, to wit, 586 head were beeves 
71 and 3-year-old steers; that this def’t had all of said cattle 

under one herd, driving the same to market as af’s’d and to 
fill s’d contract as af’s’d, and that he had gotten to the s’d county of 
Montague on his way to market as aforesaid, in which said county 
def’t avers he was a stranger; that it was impossible, as def’t will 
be able to verify, and by reason of the premises, for this defandant 
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to separate his cattle in said herd that were not under contract from 
those which were under contract, being» unable te procure hands to 
drive a second herd and being unable to dispose of his said cattle not 
under contract without great loss and without the total loss thereof, 
and that he was consequently compelled to continue on his road to 
said Ponea agency with his whole herd of cattle in the same manner 
in which he was driving them at the time of the levy of said writ; 
that if he should have failed to deliver the cattle to said Allen as 
per his said contract, he, this def’t, would have been liable to and 
bound to pay to said Allen a large sum of money, to wit, the sum of 
$5,000.00; that by reason of the delay of 8 days, caused as afore- 
said by the seizure of the said cattle as aforesaid, this def’t was com- 

pelled to drive his whole herd of said cattle at a very bard 
72 and rapid pace in order to fill his contract with said Allen as 

aforesaid and reach the Ponca agency by the said 20th day of 
June as aforesaid ; that if his said cattle had been unmolested and 
not seized as aforesaid he would have been able to have reached 
said Ponea agency by said 20th June by easy drives, and could have 
taken the whole of said cattle there in good order; but having been 
compelled to drive them ata hard and rapid pace as aforesaid it 
thereby greatly injured and damaged and deteriorated in quality 
his said beeves and three-year-old steers, and caused this defendant 
actual & special damage to the amount of, to wit, $2,315.75, as fol- 
lows: Damage on 210 head of beeves, $6.00 per head; damage on 
183 head of 3-y’r-olds, $4 per head, and on 193 head of other 3-y’r- 
olds, $3.75_per head. . 

And this def’t further avers that by the said malicious, wrongful, 
and oppressive acts of pl’ffs in suing out and causing to be levied 
said writ of sequestration as af’s’d he has been damaged in the fur- 
ther sum of ten thousand dollars, which last sum he claims as 
punitory and exemplary damages. 

Wherefore this def’t pleads said sum in reconvention against 


plaintiffs. | 
BALL & McCART, 
For sd Deft. 
7 The premises considered, this defendant prays judgment for 
his said damages against pl’ffs, and that plaintiffs’ petition, as 
to this defendant, be dismissed, and that this defendant have judg- 
ment for his costs and for such other and further reliefs, general and 
special, to which he may be found entitled on a final hearing, as in 


duty bound, «e. 
BALL & McCART, 
Att’ys for sd Def’t. 
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Motion to Quash Affidavit & Bond. Filed Dec’r 28,1880. R. E Brown, 
Clerk Dist. Court. 


Hunter, Evans & Co. vs. JOHN ONEAL ef al. 
Suit pending in dist. c’t of Montague Co. 


Now comes the defendant, John Dawson, and moves the court to 
quash the affidavit and bond for writ of sequestration filed herein 
on 31st day of May, 1880, and said sequestration proceedings, for 
the following reasons: 

ist. Because said affidavit fails sufficiently to state the fact of the 
existence of the mortgage lien which pl’ffs asks to enforce and fore- 
close. 

2. Because it is evident from and contradictory on its face of 
pl’ffs’ petition, in that while the truth of the matters contained 

74 in said petition are averred in said affidavit, and which by 
their said petition plaintiffs claim & ask to foreclose a mort- 

gage lien on certain cattle therein described, viz, certain cattle 
branded “ON” on hip and side and marked swallow fork in each 
ear, and various other marks, said pl’ffs in their said affidavit 
describe and seek to sequester other and different cattle, viz., certain 
eattle road-branded “2” on the side and nearly all branded O N. 

3. Because said affidavit fails to describe the property to be seques- 
trated with sufficient certainty, in that the words “ nearly all” were 
to- indefinite, and in that it fails to state how many of said cattle to 
be sequestered are branded “ON,” and in that it fails to state the 
marks of said cattle or of any of them or on which portion of the 
body of the animals said brand of “O N” is on. 

BALL & McCART, 
STEPHENS & MATLOCK, 
Attys for s’d Def’t. 


4. Because the said bond is and was not accompanied by a suf- 
ficient affidavit at the time of its execution. 
BALL & McCART, 
STEPHENS & MATLOCK, 
Att’ys for s'd Def’t. 


Motion to Quash Writ of Sequestration & Sh’ff’s Return. Filed Dee. 28, 
1880. &. E. Brown, Clerk Dist. Court. : 


~J 
t 


Hunter, Evans & Co. 
vs. No. 588. 
JOHN A. ONEAL ef ald. 


Suit pending in the district court, Montague county. 


And now comes the defendant, John Dawson, in the above-entitled 
cause, and moves the court to quash the writ of sequestration and 
sheriff's return thereon (said writ being issued May 81st, 1880). 


‘Ss. 


EF Brown, 
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1st. Said writ is and was issued upen an illegal and insufficient 


affidavit. 


2nd. Said writ fails to describe the property to be seized with suf- 


er certainty. 


The sheriff’s return thereon fails to describe the cattle seized 


pave she said writ with sufficient certainty, in that it described certain 


cattle as being nearly all branded thus, “ON,” but fails to state how 


many of said “cattle were branded “ O N,” as aforesaid. 


STEPHENS & MATLOCK. 


BALL & McCART, 
Attys for sd Def?t. 


‘Filed Dec. 21,1880. R. E. Brown, Clerk Dist. Court M. Co. 
. Hunter, Evans & Co. vs. Dawson & ONEAL. 


In district court of Montague Co., Texas. 


Datuas, Tex., Dec’r 17, 1880. 
It is hereby agreed by and between the partion to the above 


76 cause that the same shall be set for trial on Tuesday, Dee’r 


28th, 1880, and it is agreed that either party may then de- 


mand a jury in the same manner & with the same effect as if on 


first day of term; no pleadings required to be filed or is any action 
to be taken in the case until the said 28th. 

COWART & EBLIN & ROBERTSON, 

Att’ys for Plaintiffs. 
BALL & McCART, 
Alty’s for Def’t Dawson. 
J.C. KERBY, 
Atty for O' Neal. 
Plea of Jurisdiction. Filed Dec’r 28th, 1880. R. EB. Brown, Clerk Dist. 
Court. 


Hunter, Evans & Co. 
US. No. 538. 
Jno. ONEAL & JNO. Dawson. } 


In the district court of Montague county. 


Now comes the-plaintiffs in the above cause, R. D. Hunter, A. G. 
Evans, & M. P. Buel, and respectfully show that thev are citizens 
of the State of Missouri and were citizens of said State at the date 
of the institution of this suit; that the defendants, Jno. Oneal and 
Jno. Dawson, are citizens of the State of Texas, and were at the date 
of the institution of this suit; that said cause has never been tried, 
and the term now being held of this hon. court is the first term at 

which said cause could be tried; wherefore your petitioners 
77 pray the court for an order of removal of said cause to the 
circuit court of the United States for the northern district of 
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Texas, at Dallas, to be commenced at Dallas on the first Monday in 
June next, and we herewith tender good & sufficient security, con- 
ditioned as requested by law, &c., &c. 
HUNTER, EVANS & CO, PUffs, 
By A. G. EVANS, One of the PUffs. 


Sworn to and subscribed before me by A. G. Evans this Dec. 28th, 


1880. 
[SEAL. ] R. E. BROWN, 


CVk D. C. Montgomery County. 


Bond. Filed Dec. 28th, 1880. R. E. Brown, Clerk Dist. Court. 


Hunter, Evans & Co. 
vs. No. 538. 
JNO. ONEAL & JNO. DAWSON. 


Suit pending in the district court of Montague county. 


Know all men by these presents that we, Hunter, Evans & Co. 
as principals, and F. M. Kinsey and G. W. Barefoot, as sureties, are 
held and firmly bound unto Jno. Oneal and Jno. Dawson in the full 
sum of five hundred dollars; for the payment of which, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators—witness our hands this Dee’r 28th, 1S80O—conditioned 
that if the said Hunter, Evans & Co. shall enter in the circuit court 

of the United States for the northern district of Texas, at Dal- 
78 las, on the first day of its next session, to be commenced and 

holden in the city of Dallas, on the first Monday in June, 
1880, a copy of the record in the above-entitled cause and that they 
will pay all costs that may be awarded by said circuit court if said 
court shall hold that said suit was wrongfully or improperly re- 
moved thereto and that they will appear in said cause, then the 
above obligation to bé void ; otherwise to remain in full force and 


effect. 
HUNTER, EVANS & CO. 
KF. M. KINSEY. 
G. M. BAREFOOT. 


Exceptions to Plea of Defendant Oneal to Jurisdiction. 
In U.S. Circuit Court, at Dallas. In Chancery. 


Hunter, Evans & Co. 
vs. No. —. 
Jno. Dawson & JNO. ONEAL. 


Now come the complainants in the above-entitled cause and ex- 
cept to the plea to the jurisdiction of Montague county district 
court, for that— 

ist. The said plea depends for its determination upon matters in- 
volved in the merits of the controversy between the parties hereto, 
to wit, whether upon all the facts the agreements between the par- 
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ties hereto referred to as having been: made in Fort Worth, Texas, 
were binding upon the complainants after a breach thereot 
79 by the other parties & whether or not there was such breach. 
2d. The said plea to the jurisdiction presents a defence to 
the merits of the complainants’ suit and not an objection to the 
jurisdiction. 
3d. The said plea to the jurisdiction has been waived by the ap- 
pearance & pleas of the defendant Oneal’s codefendant, Jno. Dawson. 
4th. The said plea presents no valid exception to the jurisdiction 
of this court. 
5th. The said plea is not supported by the certificate of counsel, 
as required by the rules of this court. 
Wherefore complainants move the court to quash said plea, & so, 


&e. 
: WATTS & COWART & 
EBLEN & ROBERTSON, 
Soltor- for Complainant-. 


And, in the event said motion is refused, then complainants pray 
the court for leave to take issue with said defendant upon the alle- 
gations of said plea that the truth thereof may be adjudged. 

WATTS & COWART & 
EBLEN & ROBERTSON, 
Solicitors for Complainants. 
(Endorsed:) No. 21. Ch’y. Hunter, Evans & Co. vs. Jno. Dawson 


& Jno. Oneal. Exceptions to plea of defendant Oneal to jurisdic- 
A. J. Houston, clerk. 


tion. Filed June 6, 1581. 
Motion to Strike Out Defendants’ Demurrers. 
In the Circuit Court of the United States in & for the North- 
80 ern District of Texas, at Dallas. In Chancery. 


Hunter, Evans & Co. 


VS. \ No. Te 
Jno. Dawson & JNO. ONEAL. ) | 
Removed from Montague county. 


Now come the complainants in the above-entitled cause and move 
the court tg strike out the general & special demurrers filed by de- 
fendants severally to the complainants’ pleadings herein on the 
ground that the same are not supported by the certificate of counsel 
or supported by the oath of the party demurring, as required by the 


rules of this court, & so, Ke. 
WATTS & COWART & 
EBLEN & ROBERTSON, 
Solicitors for Complainants. 
(Endorsed:) No. 21. Ch’y. Hunter, Evans & Co. vs. Jno. Daw- 


son & Jno. Oneal. Motion to strike out defendants’ demurrers. 
Filed June 6,1881. A.J. Houston, clerk. 
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Pl ffs’ Exception to Answers. 
In the U.S. Circuit Court, at Dallas. In Chancery. 


Hunter, Evans & Co. 
vs. No. —. 
Jno. Dawson & JNO. ONEAL. 


Now come the complainants in the above-entitled cause and e 
cept to the answer of the defendants, Jno. Oneal & Jno. Dawso 
herein filed, for that 

ist. The answer of the said Jno. Oneal does not reply specifical 
to the allegations of complainants’ bill, as required by the rules 

this court. 
81 2d. The said answer, in the portions thereof referring 
the account attached to the deposition of one of complal 
ants’ witnesses, is unintelligible without such reference and sa 
reference is unauthorized. 

3d. The said answer presents no account between the complai 
ants and the said Oneal and does not show the state of said a 
counts. 

4th. The said answer sets up claims in set-off, unliquidated 
stated in round numbers, without furnishing therein the basis upo 
which this court could adjust or ascertain the matters charged. 

5th. The answer of the said Jno. Dawson, in the first three subd 
visions thereof, presents no defence to the complainants’ suit and r 
response to their charges in their original bill herein. 

6th. The fourth and seventh paragraphs of said answer are co! 
tradictory, the one denying & the other admitting notice of con 
plainants’ lien upon the property sequestered. 

7th. The charge in the 5th paragraph of said answer that con 
plainants’ mortgage is met by the admission of notice contained 1 
the 7th paragraph aforesaid and does not specify the manner 1 
which the said mortgage was recorded. 

Sth. The 15 paragraph of said answer is by the tern 

82 thereof made to depend upon an exhibit thereto alleged | 

be attached, when no such exhibit is attached and when b 

the allegations of said paragraph the same is referred to for a parti 

ular statement of the facts upon which the defence attempted to | 
set up In said paragraph is made to depend. 

9th. And for that the remainder of said answer, in form a plea i 
reconvention for damages, is insufficient as such in law or equit: 
in that the matters of damage therein set up are not stated with suc 
certainty as will enable the court to proceed to decree thereon, an 
the said damages are remote consequential and not such as can | 
taken cognizance of by this court. 

10th. And for that in neither of said answers is there any specifi 
response to the allegations of complainants’ bill, nor are the matte! 
averred verified as required by the rules of this hon. court respec 
ing such answers. 


VS. 


ery. 


se and ex- 
0. Dawson, 


pecifically 
he rules of 


ferring to 
complain- 


and said 


complain- 
f said ac- 


lidated & 
asis upon 
reed, 

ree subdi- 
it and no 


are con- 
of ecom- 


hat com- 
ained in 
anner in 


1e terms 
leged to 
when by 
a partic- 
ed to be 


1 plea in 
* equity, 
ith such 
on, and 

can be 


specific 
matters 
respect- 


R. D. HUNTER ET AL., &C. 39 


For all which the said complainants pray the court that said de- 


fendants be required to answer over, «& sp, Xe. 
WATTS & COWART & 
EBLEN & ROBERTSON, 
Solicitors for Complainants. 


(Endorsed :) No. 21. Ch’y. Hunter, Evans & Co. vs. Jno. Oneal & 
Jno. Dawson. Exceptions to answers. Filed June 6,188]. A. J. 


Houston, clerk. 
83 | Motion to Remand. 


In U.S. Circuit Court at Dallas. In Chancery. 


Hunter, Evans & Co. ~ 
vs. No. 21. 
Jno. A. ONEAL & JNO. DAWSON. 


Now comes the def’t, Jno. A. Oneal, and shows to the court that 
the above-entitled cause was, by order of the hon. district et of 
Montague Co., Texas (the county in which this action was instituted 
by pl’tfs), made on the — day of December, 1880, removed to the 
hon. circuit court of the U.S. for the northern district of Texas, at 
Dallas; that at the time of the making of said order of removal by 
said hon. court there was pending before said court undetermined 
and unadjudicated a plea to the jurisdiction’ of said court of said 
cause filed by this def’t; that said court, without determining the 
merits of said plea and over the objection of this def’t, did order 
the removal of this said cause from said court to this hon. court. 
Wherefore this def’t moves the court to remand said cause to the 


dist. court of Montague county, Texas. 
J. C. KEARBY, 
One of the Attys for John Oneal. 


Sworn to and subscribed before me this June 20th, 1881. 
W. M. EDWARDS, J. P. 
~ (Endorsed :) No. 21. Chancery. Hunter, Evans & Co. vs. John A. 
Oneal & Jno. Dawson. Filed June 20, 1881. A.J. Houston, clerk. 


84 Appearance of City National Bank of Fort Worth. | 


In United States Circuit Court, Northern District Texas, at Dallas. 
In Chancery. 


Hunter, Evans & Co. 
vs. 
ONEAL, Dawson, & THE City Nationat Bank or Fr. WortuH. 


Rule day in November, 1881. 


And now comes the City National Bank of Ft. Worth, by its 
solicitors, and enters its appearance as a defendant in this case. 
WELLBORN, LEAKE & HENRY, 
Solicitors for said Defendant, The City 
| National Bank of Ft. Worth. 
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(Endorsed :) No. 21. Cir. e’t. Chancery. Hunter, Evans & Co. 
Oneal, Dawson, & The City National Bank of Ft. Worth. Appe 
ance of the defendant bank. Rule day in November, 1881. F1 
Nov. 7, 1881. A. J. Houston, clerk. 


Demurrer of Jno. A. Oneal. 


In the United States Circuit Court for the Northern District 
Texas, at Dallas. In Chancery. 


Hunter, Evans & Co. 
vs. 
JoHN A. ONEAL & JoHN Dawson & THE City NaTIONAL BANK 
Fr. WortTH. 


The demurrer of defendant, John A. Oneal, to plaintiffs’ original a 
amended bills of complaint filed against the above-named defet 
ants, he not waiving, but insisting upon his demurrer, exceptio 
and plea hereinbefore filed in the district court of Montague | 


89 This defendant, by protestation, not confessing any of t 
matters in and by said bills complained of to be true in m¢ 
ner and form as the same are set forth, says that he 1s advised tl 
there is no matter or-thing in said bills good and sufficient in 1] 
to call this defendant to account in this honorable court for the sar 
but that there is good cause of demurrer thereunto, and he d¢ 
demur accordingly, and for cause of demurrer says: 
ist. If said bills of complaint were true they contain no matter 
equity whereon this court can ground any decree or give compla! 
ant- any relief as against this defendant. | 
2d. It appears from the allegations of said bills that this cot 
has no jurisdiction over any of the defendants herein or of this su 
because plaintiffs’ original and amended bills show that neither o 
of said defendants resided in the county of Montague when sa 
original bill was filed in the district court of said county, and neith 
said bill or said amended bill alleges any other or different grow 
of jurisdiction in said court, and because said bills show that t 
property on which pl’fis claim to have a lien was situated in t 
county of Van Zandt and notin the county of Montague wh 
86 said original bill was filed,and thatthe district —. Wherefc 
and for divers other errorsin said billscontained and appeari 
on the face thereof this defendant does demur thereto and humb 
craves the judgment of this honorable court whether he is cor 
pellable to make any answer thereunto otherwise than as aforesai 
and he humbly prays to be hence dismissed, with his costs a1 
charges in this behalf most wrongfully sustained. 
We certify that in our opinion the foregoing demurrer is w 
founded in points of law. 
WORD & KEARBY & 
WELLBORN, LEAKE & HENRY, 
Solicitors for Dey’t. 
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I, John A. Oneal, defendant in abeve case, upon my oath say the 
foregoing demurrer is not interposed for delay. 


JOHN A. ONEAL. 


Subscribed and sworn to before me the 29th day of Nov., A. D. 


1881. 
Witness my hand and seal of office hereto attached. 
[SEAL. | ALFRED H. BENNERS, 
Notary Public, Dallas County, Texas. 


(Endorsed :) No. 21. Cir. court. Chancery. Hunter, Evans & 
Co. vs. John A. Oneal, John Dawson, & The City National Bank of 
Fort Worth. Demurrer of John A. Oneal. Filed Dec. 6,188]. A. 
J. Houston, clerk. 


Demurrer of Jno. Dawson & The City National Bank. 


In United States Circuit Court, Northern District Texas, at Dallas. 
In Chancery. 


87 Hunter, Evans & Co. 
vs. 


Joun A. OnEaL, Jonn Dawson, & THe Crty NationaL BANK OF 
Fort WorTH. : 


The joint and several demurrer of John Dawson and The City Na- 
tional Bank of Ft. Worth to the original and amended bill of 
complainant of Hunter, Evans & Co. 3 


These defendants, by protestation, not confessing any of the mat- 
ters in and by said bill complained of to be true in manner and 
form as the same are set forth, severally say they are advised that 
there is no matter or thing in said bill good and sufficient in law to 
call these defendants to account in this honorable court for the same, 
but that there is good cause of demurrer thereunto, and they do de- 
mur accordingly, and for causes of demurrer say: , 

Ist. If said bill were true it contains no matter of equity whereon 
this court can ground any decree or give complainant any relief as 
against these defendants. 

2. It appears from the allegations of said bill that this court has 
no jurisdiction over any of the defendants, because plaintiffs’ origi- 
nal and amended bill- show that neither one of the said defendants 
resided in the county of Montague when the original bill was filed 

in the district court of said county, and said bill nor the 
88 amended bill does not allege any other ground of jurisdiction 
in said court. 

Wherefore, and for divers other errors in said bill contained and 
appearing on the face thereof, these defendants do demur thereto 
and humbly crave the judgment of this honorable court whether 
they are compellable or ought to make any answer thereunto other- 
wise than as aforesaid; and these defendants humbly pray to be 

6—387 
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hence dismissed, with their costs and charges in this behalf most 
wrongfully sustained. 
We certify that, in our opinion, the foregoing demurrer is. well 

founded in point of law. 

BALL & McCART, 

WELLBORN, LEAKE & HENRY, 

Solicitors for Defendants. 


Tar STATE oF Texas, County of Tarrant: 


Before D. D. Wall, a notary public within and for the county of 
Tarrant, in the State of Texas, this day personally appeared S. W. 
Lomax, who, as agent and attorney-in-fact for the City National 
Bank of Ft. Worth, on oath says that the foregoing demurrer is not 


interposed for delay. 
S. W. LOMAX. 


Subscribed and sworn to before me the 29 day of November, A. D. 
i881. 

Witness my hand and official seal. 

[SEAL. | 


DENISON D. WALL, 
Notary Public, Tarrant County, Texas. 


89 (Endorsed :) No. 21. Cir.court. Chancery. Hunter, Evans 

& Co. vs. John A. Oneal, John Dawson, & The City National 
Bank of Ft. Worth. Demurrer of John Dawson & The City Na- 
tional Bank of Ft. Worth. Filed Dec. 6, 1881. Filed Dec. 6. 1881. 
A. J. Houston, clerk. 


Amended Bill. 


Hunter, Evans & Co., Complainants, 
vs. 
JoHN A. ONEAL & JoHN Dawson, Defendants. 


Suit pending in the circuit court of the United States in and for the 
northern district of Texas, at Dallas, in chancery. 


Hunter, Evans & Co., a firm composed of R. D. Hunter, A. G. 
Evans, & M. P. Buel, doing business as such in the city of East Saint 
Louis, State of Illinois, and each of them resident citizens of the 
city of St. Louis, State of Missouri, complainants in the above suit, 
by leave of the court amend their original bill filed herein, and 
thereupon your orators respectfully show: 


I. 


That on, to wit, the 20th day of August, 1879, the defendant, 
John A. Oneal, with whom for a long time, to wit, from the 15th 
day of February, A. D. 1879, your orators, as commission merchants 

& dealers in live stock in the city of East St. Louis, had been 
90 dealing, was largely indebted to your orators and was desir- 
ous of further advancements from them. 


R. D. HUNTER ET AL., &C. 43 


;. 
ialf most Whereupon your orators show that the said defendant made and 
delivered to your orators his two certain promissory notes described 
or is. well in the original bill herein, and at the stme time made & delivered 
to your orators a bill of sale of all of his home stock of cattle, con- 
sisting, as described in said bill of sale, of beeves, three-year-olds, 
Pe two-year-olds, cows, bulls, yearlings, and calves. branded O N on 
ndants. the hip and side and marked with swallow fork in each ear and 
various other marks; that said bill of sale was thereafter duly au- 
thenticated for record and duly recorded in the office of the clerk of 
ounty of the county court in and for Van Zandt county, Texas, in which said 
ed S. W. county the said John Oneal then & still resides, and in which said 
National county the said cattle were then principally upon the range, all of 
-r is not which will more fully appear by reference to the said bill of sale, 
hereto attached as part hereof, marked “ Exhibit A.” 
MAX. That said bill of sale, although absolute in form, was intend- by 
all the parties thereto as security for the said two notes (and a third 
wr, A. D. note involved in this controversy) and such other balances 
91 upon account as should be ascertained upon settlement to be 
owing by the said Oneal to your orators; that at the same 
time your orators made and delivered to said John Oneal a defea- 
Texas. sance of said bill of sale, by the terms of which the said bill of sale 
r was to become void upon the payment of said notes by said Oneal, 
, Evans and such other balances upon account as should be ascertained 
ational upon settlement. | 
ity Na- That a copy of said defeasance is hereto attached as part hereof, 
. 1881. marked “ Exhibit B;” that the original thereof is now in the pos- 


session of said Oneal, and he is hereby notified to produce the same 
upon the trial & hearing of this cause that it may be used as evi- 
dence. 3 
That, pursuant to the intent and purpose of the parties at the date 
aforesaid, the said Oneal continued to draw his drafts upon your 
orators and to ship them cattle for sale on commission as thereto- 
fore until about the 1st day of February, A. D. 1880; that at said 
| date the said Oneal was indebted to your orators in the sum of 
or the eighteen thousand six hundred & sixteen & 74;%5 ($18,616.49) dollars 
by account, which said sum represented & was the amount then due 
upon the said two notes aforesaid ; that the transactions by and be- 


aa tween your orators and the said Oneal in which his said in- 
ot then 92 debtedness accrued to them is fully shown by an itemized 
» suit, _ account, hereto attached as part of this bill, marked “ Exhibit 
and C;” and your orators show that each and all of the acceptances or 
drafts therein. mentioned were drawn by the said Oneal and by his 
authority upon your orators in favor of divers parties, and each and 
all of which were duly accepted & paid by your orators & the 
amounts thereof charged to the account of the said Oneal pursuant 
dant, to the intent of the parties, and that the said Oneal received the 
15th benefit of such acceptance & payment of the same by your orators ; 
lan ts that all items of money paid to hands & other parties, as shown by 
been said account, were paid out & disbursed by vour orators upon the au- 
esir- : thority and at the request of the said Oneal, and that he received the 


benefit thereof. Your orators would further show that all the items 
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& charges and credit shown by said account are true & correct, and 
truly and correctly shows the business transactions by and between 
said Oneal and your orators out of which said indebtedness accrued 
to your orators. 
Afterwards, to wit, the — day of February, 1880, your orators re- 
ceived and collected from the Texas & Pacific Railway Company for 
and on account of the said Oneal the sum of ($620.00) six 
93 hundred and twenty-five dollars, and applied the same as a 
credit upon the account of the said Oneal; that, to wit, the 
22nd day of May, 1880, your orators received from the sale of a 
small portion of the cattle included in the said bill of sale to your 
orators, through H. E. McCullough, the sum of one thousand six 
hundred & sixty-eight & ;3,8; ($1,668.58) dollars, which sum was 
also applied by your orators as a credit upon the account of said 
O’Neal, and that, to wit, Mav 31st, 1880, when this suit was insti- 
tuted, the said Oneal was then justly indebted to vour orators upon 
the two notes hereinbefore mentioned in the sum of sixteen thousand 
nine hundred & nineteen «& 5%"; ($16,919.58) dollars, which said sum 
had then long since become due and payable, and frequent demands 
for the payment thereof had been — upon the said Oneal, but he 
had failed & refused and still fails & refuses to pay the same or 
any part thereof; that your orators are now and have been since 
the execution thereof, & were at the time of the institution of this 
suit, the owners & holders of said two notes. 


IT. 


Your orators would further show that long after the execution of 
said bill of sale by said O’Neal to your orators, to wit, the — 
94 day of , A. D. 1879, he claimed to have become indebted to 
the City National Bank of Fort Worth in a large sum of 
money, to wit, about nine thousand dollars; that said bank was 
then & still is doing business as a national bank in the city of Fort 
Worth, Tarrant county, Texas, under and by virtue of the statutes 
of the United States as a national bank; that said Tarrant county 
is within the northern district of Texas & within the jurisdiction of 
this court. 

That John Nichols was then the president of said bank, and 
to secure the amount of said pretended indebtedness said Oneal ex- 
ecuted and delivered to said John Nichols certain deeds of trust, 
mortgage, or written liens upon the same eattle described in the 
said bill of sale given by the said Oneal to your orators, besides 
other cattle, some land, & other property; that said written liens 
were given by said Oneal to said John Nichols upon the said O N 
stock of cattle, subject to the bill of sale theretofore given to your 
orators, of the existence of which all of said parties had full notice, 
as will appear by the recitals in said written lien so as aforesaid 
given to the said Nichols by said O’Neal. The said original written 

liens are now in the possession & under the control of said 
95 City National Bank of Fort Worth and said O’Neal, and they 

are each hereby notified to produce the same upon the trial: 
hereof so that the same may be used as evidence. 
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Now, notwithstanding the said written Hens given by the said 
Oneal to the said Nichols as aforesaid_ were, by the express terms 
and stipulations therein contained, subj&ct to the lien of the bill of 
sale to your orators on said O N stock of cattle, yet, when in Feb- 
ruary, 1880, your orators were urging payment of their indebted- 
ness from said Oneal and threatening to sue upon the same, the said 
bank asserted and claimed that the said liens to the said Nichols on 
said O N stock of cattle was superior to that of your orators, and 
threatened immediate litigation with respect to the said liens. At 
that time said O N stock of cattle were running upon the range in 
Van Zandt and adjoining counties and could not then be gathered, 
except at ruinous expense & great trouble. Pending any litigation 
with respect thereto, while said cattle were running upon the range, 
your orators well knew that the same would become worthless by 
straying off and being stolen & sold by other parties. To avoid 

such litigation and expense and loss of the said cattle your 
96 orators entered into two certain contracts or agreements, dated 

March 20th, 1880, the two, in fact, being but part of one and 
the same agreement. The first of said agreements was duly signed 
by said Oneal, said City National Bank, and vour orators, and in 
effect agreeing to a sale of the cattle mentioned and described in 
said written liens to said Nichols & in the bill of sale to your orators 
by said Oneal to John Dawson (which sale had then already been 
agreed upon by Oneal & Dawson). It was therein in effect stipulated 
that the said Oneal, at the time he delivered said cattle to said Daw- 
son, he was to deliver to your orators and the said City National 
Bank the proceeds of the said sale, to wit, the paper of the said 
Dawson, together with the contract of sale between said Dawson 
& said Oneal. 

And your orators & said bank were to receive such proceeds in 
discharge, payment, and satisfaction of their said claim against said 
O'Neal, provided such proceeds amounted to a sum equal to the en- 
tire amount of their said debtsagainst him, and in the event such pro- 
ceeds did not amount to the sum of thesaid debts, then they were to re- 

ceive such proceedsand credit the same upon their debts, prorat- 
97 ing the same according to the amount of said debt, and if any 

portion of such debt were not paid in this way said Oneal 
was either to pay the same in money or to secure the same by lien 
upon property in Van Zandt county to the satisfaction of your 
orators and said bank, and in the event there should.arise any dif- 
ference or trouble about the amount of the indebtedness of said 
O’Neal to your orators or to said bank, then the amount agreed to by 
the parties was to be satisfied and discharged as aforesaid, and the 
amount in dispute should be secured by the said Oneal as hereinbe- 
fore provided. | 

And when the disputed amount should be fixed and determined 
by agreements, arbitrations, suit, or otherwise the same was to be 
paid out of the proceeds of said sale or from the security furnished 
by the said Oneal, and it was therein stipulated that in the event 
said agreement should for any cause fail to be carried out & con- 
sum-ated, then no statement or recital therein should be construed 
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as an abandonment of any right, lien, or security held by any of the 
parties thereto, and it was therein stipulated that the said security 
was to be furnished at the time said cattle were delivered to 
98 the said Dawson, a copy of the same is hereto attached, marked 
“ Exhibit C,” the original thereof is in the possession of said 
City National Bank, and it is notified hereby to produce the same 
upon the trial and hearing hereof that the same may be used as ev1- 
dence; that at the same time the other or rather second part of said 
agreement was entered into and signed by the said City National 
Bank, your orators, and the said defendant, John Dawson, to the 
effect that said Dawson purchased said cattle subject to the said ens 
of your orators and said bank, and he assumed therein the indebted- 
ness of said O’Neal tothe said bank & your orators to the amount of 
the value of the said cattle delivered to him by said Oneal. In pur- 
suance to a contract of sale between said Dawson and said Oneal, 
the said Dawson was to pay the amounts so assumed by the Ist day 
of October, 1880. Dawson was to hold the cattle in trust for said 
bank and your orators, and was to have the right to drive said cat- 
tle to market and make sales thereof, but that your orators and said 
bank were to select a man between them or each to select a man to 
accompany said cattle as their agent or agents, & to have the legal 
possession of said cattle,and to receive for your orators 
99 & said bank from the purchasers thereof the proceeds of said 
sale, a copy of which is hereto attached as part hereof, marked 
“Exhibit D,” the original of which is in the possession and under 
the control of the said bank, and notice is hereby given to produce 
the same upon the trial & hearing hereof that it may be used as evi- 
dence. 

That by the terms of the contract of sale between said O’Neal & 
Dawson, made & entered into by them at the same time, said cat- 
tle were to be delivered to said Dawson by said O’Neal at Will’s 
Point, in Van Zandt county, about the 20th day of May, 1880; said 
contract or agreement of sale is now in the possession & under the 
control of said O’Neal, Dawson, & said City National Bank, and they 
are hereby notified to produce the samé upon the trial or hearing 
hereof, that it may be used as evidence; that, pursuant to the un- 
derstanding of all the said parties, they met at said Will’s Point, to 
wit, May 22nd, 1880, when, without any notice to your orators & in 
their absence, said O’Neal delivered to the said Dawson, at a point 
some two or three miles south of said Will’s Point, seventeen hun- 
dred & forty-one head of cattle, all of them being the said O N 

stock included in your orators’ bill of sale, and of the value, 
100 ~=according to said contract of sale, of nineteen thousand and 

thirty-three dollars, of which said cattle the said Dawson 
sold at the place where they were delivered to him by the said 
O’Neal two hundred & sixty-three cows & calves for the sum of 
three thousand four hundred & nineteen dollars, and paid the said 
amount over to Henry E. McCullough, who had been selected by 
said bank & your orators to accompany said cattle, and of which 
said amount your orators received the sum of sixteen hundred & 
sixty-eight & 53,8; dollars, and said bank received the sum of eighteen 
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hundred & forty-two dollars; that so soon as the seid cattle were 
delivered by said O’Neal to said Dawson he, the said Dawson, drove 
said cattle out some six or seven miles {fom said Will’s Point in a 
northwest direction and returned to said Will’s Point for the ostensi- 
ble purpose then to sign & execute the various papers contemplated 
by said agreements in carrying out and consum-ating the same. 
That thereupon, for the first t time, said O’Neal disputed something 
over eight thousand seven hundred dollars of his said indebted- 
ness to your orators, thereby reducing your orators’ said claim, 
101 in prorating the proceeds of said cattle with said bank, 
to nine thousand three hundred & seventeen & ;3,%, dollars; 
that thereupon said O’Neal executed & delivered to said Dawson & 
bill of sale for said cattle as contemplated by said agreements, which 
is now in the possession and under the control of said O' Neal, Daw- 
son, & said bank, and they are hereby notified to produce the same 
upon the trial & hearing hereof that it may be used as evidence. 
Said Dawson thereupon executed his note to your orators & said bank 
for the said sum of $19,032.00, stipulating that it was to be paid ac- 
cording to the terms of the written contract by & between said bank, 
your orators, & said Dawson, dated March 20th, 1880, the same herein- 
before described,and your orators & the said bank thereupon executed 
o said O’Neil a receipt for the amount of the value of the cattle so 
as aforesaid turned over by him to said Dawson; that all of these 
papers were executed & delivered by acts done toward carrying out 
and consum-ating the said agreements hereinbefore described and 
hereto attached as Exhibits C & D; but your orators represent and 
show that the said O’Neal then failed & refused to in any way to 
secure the said disputed amount of your orators’ claim against him, 
to wit, said sum of $8,700.00, and failed and refused to 
102. scarry out & consum-ate said agreements, and thereupon the 
parties to said agreements were remitted to their original 
rights and liens, and the : said agreements thereby became abrog: ated 
& were thereafter of no force or » effect, for that said agreements were 
executed at the same time and formed parts & parcels of the same 
transaction, and each and every stipulation therein was dependent 
upon the carrying out & consum-ating each & every other stipula- 
tion contained in said agreement; and from and after the refusal of 
the said O’Neal to secure said disputed amount of your orators’ claim, 
as stipulated in said agreements, your orators have ever treated said 
agreements as abrogated, abandoned, & of no force or effect. 


II. 


Your orators would further represent and charge that at & prior 
to the making of said agreement dated March 20th, 1880, and hereto 
attached as Exhibit- C « D, the said John O’ Neal, John Dawson, 
& the said City National Bank combined and confederated together 
for the purpose and in order to cheat, wrong, and defraud your orators, 
for that at and prior to the execution of said agreement the said par- 

ties were at the city of Fort Worth consulting toga about 
103 said matterand had partly prepared said agreements when they 
sought Wm. Hunter, one of your orators’ agents, and préposed 
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to him to enter into saidagreement. Said agent immediately took the 
advice of your orators’ attorney, A. T. Watts, who advised against 
making said agreement, upon the ground that the lien of your ora- 
tors upon said ON stock was the prior lien, and that he was in- 
formed that there was enough cattle in said brand & included in 
said bill of sale to pay the claim of your orators; that upon this 
advice your orators refused to enter into said agreement and so 
stated to said O’Neal, Dawson, & said bank; whereupon said bank, 
Dawson, & O’Neal had a private conference & consultation, which 
was not heard by your orators, after which the said O’Neal, in the 
presence & hearing of the other parties, represented to your orators 
that he then owned a large number of cattle, then running in the 
range in Van Zandt county, which was included in the liens of the 
said bank, but were not included in the bill of sale to your orators— 
that is to say,a large number of cattle not in the O N mark or 
brand, but in the marks and brands described in the written liens of 
the said bank ; that such cattle were quite or very nearly suffi- 
104 ~—s cient in value to pay the said O’Neal’s indebtedness to the said 
bank, and that if your orators would enter into the said 
agreements the said cattle should be embraced therein and included 
in the delivery to the said Dawson; that these representations of the 
said O’Neal were then & there accepted & adopted by said bank 
and urged by it as a reason & an inducement for your orators enter- 
ing into fo said agreement; that your orators were not informed of 
the number, value, or condition of said cattle not in the O N mark 
& brand and which it was claimed were included in the said writ- 
ten lien of the said bank, and knew nothing of the facts with respect 
thereto, except as represented by said Oneal and said bank as afore- 
sald. 
That your orators, whol-y relying upon said representations and 
believing the same to be true, were thereby induced to and did then 
& there enter into said agreement with said O'Neal, Dawson, and 
said bank. Now, your orators represent that said representations 
of the said O’Neal and said bank made as aforesaid were en- 
tirely false, fraudulent, and untrue, and were known so to be 
by the said parties at the time the same were so made by them; 
that said false representations aforesaid were knowingly 
105 made by the said parties for the purpose & with the 
intent to induce your orators to enter into said agree- 
ments, to their great injury & loss, for that your orators rep- 
resent that, in truth and in fact, the said O’Neal did not then 
have a large number of cattle then running in the range in said 
Van Zandt county or elsewhere that was included in the said liens 
to the said bank other than said O N stock of cattle, which was in- 
eluded in said bill of sale to your orators, nor did he then own any 
such cattle, except a very few head, then not exceeding in value five 
hundred dollars, nor did he then own any cattle whatever other 
than said O N stock, save and except as above stated and some ten 
cows & calves, of little value & mostly exempt from execution. Said 
Oneal & said bank well knew such to be the facts at & before the 
time such false and fraudulent representations were made by them 
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to your orators as aforesaid. Your orators further show «& repre- 
sent that said O'Neal, the better to enable him to perpetuate his said 
fraud upon your orators & for the prrpose & with the intent to 
cheat, wrong, & defraud them, had, up to & at the time of entering 
into said agreement, had frequently stated and acknowledged to 

your orators that the sum of sixteen thousand three hundred 
106 dollars of their claim against him was correct, and that he owed 

that amount to your orators, as shown by his own books; and 
at & before the time of the making of the said agreement said O’Neal 
stated to your orator- that he was not satisfied with some of the 
items of their accounts going to make up the difference between 
seid sum of $16,300, admitted by him to be correct, & the amount 
claimed to be owing & correct by your orator-, and that he would, 
within a few days after said agreements were executed, meet your 
orators in the city of Dallas, and then they would examine all the 
items that he claimed were not correct, and that they would agree 


upon & fix the amount of said indebtedness; that said O’Neal 


failed & refused to meet your orators and make the said settle- 
ment, but that he postponed the matter from time to time until 
after the said cattle were delivered to the said Dawson as aforesaid ; 
then he for the first time after his acknowledgements & admissions 
as aforesaid disputed about $8,700 of your ‘orators’ claim against 
him, & thus by his deceit & fraud reduced your orators’ claim on 
prorating with said bank the proceeds of said cattle to about $9,300. 
Your orators further represent that said cattle were so as 
107 ~—_ aforesaid delivered by the said O'Neal to the said Dawson on 
Saturday, & were on said day driven by the said Dawson out 
some six or seven miles northwest from Will’s Point; that he then 
returned to said Will’s Point in the afternoon of that day, : and imme- 
diately upon his said return the said bank, Dawson, O’Neal, & your 
orators commenced upon the settlement & to prepare the papers con- 
templated by said agreement so that the same could be executed ; 
that then, for the first time, said Oneal disputed the said amount of 
$8,700 of your orators’ claim, & then & there represented that he 
owned a large number of cattle running on the range in said county 
which was of more than sufficient value to pay said disputed amount 
of $8,700, and that the same could be gathered in a few days; that 
after the preparation and execution of the various papers by the 
parties, as hereinbefore set forth, & when your orators’ attorney com- 
manded the preparation of a deed of trust from said O’Neal to your 
orators to secure them in said disputed amount of $8,700, and when 
he came to the discription of the property upon which the lien was 
to be given, he called upon said O’Neal for the description 
108 _ thereof, that he might insert the same in said deed of trust. 
Said O’Neal then replied & stated that it was impossible for 
him to give the description ; that he would have to obtain the same 
from the record then at the town of Canton, some fifteen miles dis- 
tant from & southeast of the said town of Will’s Point. ‘The said 
Oneal then & there proposed to pay your orators in cash something 
over four thousand dollars in addition to the amount of your ora- 
tors’ claim assumed by the said Dawson, and then & there insisted 
7—o87 
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upon said proposition being submitted by the agent of your orators 
to your orators, who were then in the city of St. Louis, State of Mis- 
sourl. The said O’Neal then well knew that said agent could get no 
reply from your orators to their dispatch submitting the same before 
the following Monday, and he then & there stated that if your ora- 
tors would not accept said proposition that he would meet them & 
arbitrate & fix the amount of said indebtedness at said Will’s Point 
on the following Wednesday & then & there either pay the same in 
money or secure the same to your orators’ satisfaction, as contem- 
plated by said agreement. Now, during all this time said Dawson 

was very urgent & asking that the papers which he was to 
109 sign should be prepared, and he signed said papers and left 

Will’s Point well knowing at the time that said O’Neal had 
not consummated & completed his part of said agreement, and that 
said amount of $8,700 of your orators’ claim was disputed by said 
O’Neal & had not been secured by him; that your orators rejected 
said proposition & met said O’Neal at Will’s Point on the following 
Wednesday, & the said arbitration was postponed until the following 
Saturday on account of the absence of material witnesses, whey 
they again met at said Will’s Point, and the said O’Neal then «& 
there refused to go into said arbitration, & alsothen & there refused 
to secure said disputed amount of $8,700 of your orators’ claim 
against him, and said O’Neal then & there stated & said to your ora- 
tors that he had no property with which to secure said amount, and 
that he could not secure the same; that he only owned a very few 
‘cattle besides those he had delivered to said Dawson, and that he 
had sold them to the said City National Bank in payment of the 
balance he owed the same; also then & there further saving & 
stating to your orators that all of his property was mortgaged for 

more, much more, than the value thereof, and that much of 
110 sit was doubtful title and then in litigation, and asked your 

orators not to press him with a suit,as he was then insolvent, 
& that if would expose & ruin him, to all of which your orators re- 
plied that they would take such course as they thought best to pro- 
tect their rights. Afterwardsand on the same dav said O’Neal asked 
your orators, as the mearest pretence, when said amount so as afore- 
said disputed by him would become due, to which your orators re- 
plied that when the same was fixed by suit, arbitration, or otherwise 
it would be due & payable, to which said O’Neal replied that his 
understanding of the agreement was that said amount would be due 
& payable the Ist day of October, 1880, but said O’Neal aid not then 
in any way modify what he had already stated to vour orators as to 
his inability to secure them, nor did he then propose to secure said 
amount inany was. Now, your orators represent the truth to be that 
said O’Neal was at the time of the delivery of said cattle to said 
Dawson hopelessly insolvent; that, in fact & in truth, he owned no 
other cattle except about three hundred head of the said O N stock, 
already included in your orators’ bill of sale, and those not exceed- 

ing in value $3,000. Said O’Neal well knew the facts, 
111 ~+but falsely and fraudulently made the representations & 

statements aforesaid in furtherance of the combination so as 
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aforesaid existing between him, said bank, & said Dawson to cheat 
& defraud your orators; that said representations & acts of the said 
O’Neal were all made & done with the Wesign & for the purpose of 
delaying your orators so as to enable said Dawson to hastily drive 
said cattle so as aforesaid delivered to him by said O'Neal beyond 
the limits of the State of Texas, which he, the said Dawson, in pur- 
suance of said combination, was then proceeding to do, all with the 
design & for the purpose of defrauding your orators out of their 
just rights. Your orators relied upon the said representations of the 
said O’Neal & believed the same were true until the said O'Neal, as 
hereinbefore stated, informed your orators to the contrary. Your 
orators further represent that all the cattle delivered by the said 
O’Neal, as hereinbefore stated, belonged to the said O N stock and 
were included in the bill of sale to your orators, and that he did not 
own or deliver to said Dawson any cattle in the other marks and 
brands included in the written lien of the said bank. 
Your orators further represent that, to wit, the — day of 
112 , A. D. 1880, long after the execution of the bill of sale to 
your orators and the record of the same in Van Zandt county, 
said O’Neal, in violation of law, without the knowledge or consent 
of vour orators, clandestinely oathered and shipped to C hicago, State 
of Illinois, ninety-six head of beeves in the said O N mark and brand 
and included in said bill of sale to your orators, & there sold the 
same for about $3,000 and received the money therefore and con- 
verted the same to his own use, all of which tends to show the ani- 
mus «& spirit that characterize the all of the acts of the said Oneal in 
the premises ; wherefore your orators say & charge that, on account 
of the deceit. and fraud of the said O’Neal, said bank, & said Daw- 
son, the said agreements dated March 20th, 1880, & hereto attached 
as Exhibit- C & D were and are null & void and of no binding force 
or effect. 


IV. 


Your orators would further represent that the said John Dawson, 
notwithstanding he well knew at the time said agreement had not 
been carried out by the said O'Neal as hereinbefore shown & stated, 
took charge of the said cattle so as aforesaid delivered to him by said 

O’Neal and was hastily driving them beyond the limits of the 
118 State of Texas, and while thus engaged, in the temporary ab- 

sence of said H. E. McCullough, the said Dawson sold one 
hundred beeves & four cows out of said herd, all in the O N mark 
& brand & included in your orators’ bill of sale, for which he re- 
ceived the sum of two thousand & sixty dollars and only accounted 
to said McCullough for one thousand eight — & forty-two dollars, 
which last-mentioned amount was paid over to your orators and 
which they now hold subject to the order of the court; that two 
hundred & eighteen dollars of said amount the said Dawson, in utter 
disregard of the terms of the written agreement by & between him 
& said bank & your orators hereinbefore described, retained & con- 
verted the same to his own use & refused to pay the same over as 
he was bound to do; that also during the time aforesaid the said 
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Dawson, also in disregard of said agreement & the rights of your 
orators & also in the temporary absence of said McCullough, ex- 
changed a large number number of said cattle in the O N mark 
& brand & included in your orators’ bill of sale to some person 
to your orators unknown for other cattle in different marks & 

brands, and in which the said Dawson received as the 
114 difference in value about thirty head of yearlings of the 

value of, to wit, $500, and was preparing «& attempting to 
dispose of thesame without accounting to thesaid McCullough therefor 
at the time said stock of cattle were seized by the sheriff of Montague 
county, Texas, by virtue of the writ of sequestration sued out by 
your orators; that for a full description of the cattle so seized & 
which were included in your orators’ said bill of sale reference is 
here made to their original bill herein filed & the said writ of se- 
questration & return of the sheriff thereon, and also the replevy 
bond of the said Dawson, both of which are on file herein, and that 
the same is here referred to & made part hereof; that said cattle 
were at the replevy of the same sold by the said Dawson & said 
bank for the sum of, to wit, sixteen thousand five hundred dollars, 
and that they received the said money therefor and now-hold & de- 
tain the same; that the other portions of said O N stock of cattle 
were delivered to the said Dawson by the said O’Neal. The same,also 
included in the bill of sale to your orators, is fully described in the 
return of the sheriff of Van Zandt county, endorsed upon the sup- 
plemental writ of sequestration on file herein & which is here re- 
ferred to & made part hereof. 


115 V. 


Wherefore your orators pray your honors for a decree against the 
said John A. O’Neal for the full amount of their said debt against 
him, and also a decree against the said O’Neal, said Dawson, & said 
City National Bank of Fort Worth foreclosing the said lien of your 
orators upon the said cattle hereinbefore fully described, that the 
same be sold under decree of this court, and that the proceeds be ap- 
plied to the payment of your orators’ said debt. 

And in the event your orators are mistaken as to their remedy 
herein, then they pray your honors for a decree against said John 
Dawson and said City National Bank of Fort Worth for the amount 
of money coming to them from the proceeds of said cattle under and 
by virtue of said agreement. 

And generally for such other & further relief as the nature of their 
case may require. 

And may it please your honors to grant unto your orators a writ 
of subpoena of the United States of America, issuing out of and under 
the seal of this honorable court, directed to the said City National 

Bank of Fort Worth, made defendant herein, commanding 
116 the same, on a day certain therein to be named and undera 
certain penalty, to be and appear in this honorable court, then 
and there, together with the defendants, John A. Oneal and John 
Dawson, each and all to answer specifically all and singular the 
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premises —said answers are not required to be under oath—and each 
and all of said defendants be required to stand to, perform, and 
abide such further order, direction, aid decree as may be made 
against them, &e. 
And your orators, as in duty bound, will ever pray, «ce. 
(Signed) SAWNIE ROBERTSON & 
A. T. WATTS, | 


Solicitors for Complainants. 


(Endorsed :) No. 21. U.S. cir.c’t. Chancery. Hentie: Evans & 
Co. vs. Oneal & Dawson. Amended bill. Filed Sept. 30, 6k Ad. 
Houston, clerk. 


We accept service of subpcena on the within bill as if made this 
date, Sept. 30, 1881. 
THE FIRST NATIONAL BANK OF FT. WORTH, 
By WELLBORN, LEAKE & HENRY, Solicitors. 


Exuipit A to Original Bill. 


STATE OF ILLINOIS, = 
County of St. Clair, 


Know all men by these presents that I, John A. Oneal, of the 
county of Van Zandt, State of Texas, for and in consideration 
117 of the sum of tw enty- -two thousand dollars, the receipt of 
which is hereby acknowledged, have sold and do hereby grant, 
bargain, and sell to Rob’t D. Hunter, A. G. Evans, and ‘M. P. Buel, 
composing the firm of Hunter, Evans & Company, of the State of 
Missouri, all my right, title, and interest in my home stock of cattle, 
consisting of beeves, three-year-olds, two-year- -olds, cows, bulls, year- 
lings, and caly es, marked and branded as follows: Branded O N on 
hip and side and marked with swallow fork in each ear, and various 
other marks: 
To have and to hold for their use, and I hereby agree to warrant 
and defend the title to the same against any and all claimants what- 


soever. 
In testimony whereof witness my hand and seal this 20th day of 


August, A. D. 1879. 
JNO. A. ONEAL. [sEAt.] 


Witness: 
J. B. SAMPSEL. 
F. W. FLATO, JR. 


STATE OF ILLINOIS, me 
County of St. Clair, 


This is to certify that on August 21st, 1879, personally appeared 
before me, a notary public for said State & county, J. B. F. Sampsel 
& F. W. Flato, Jr., known to me to be the persons whose names are 
subscribed to the foregoing instrument as witnesses, and acknowl- 
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edged the signature of Jno. A. Oneal as genuine, and that 
118 they saw the said Oneal subscribe his name to said instru- 
ment for the purposes therein specified. 
Witness my hand & seal this 21st day of August, 1879. 
G. B. FOSTER, [seat.] 
Notary Public. t 


THE Strate oF Texas, Harrison County: 


Personally appeared before me, the undersigned authority, on this 
the 26th day of August, A. D.18 79, J. B. F. Sampsell, who, being by 
me duly sworn, upon his oath says that he saw Jno. A. O’ ‘Neal sub- 
scribe the within and foregoing instrument of writing on the day 
and date thereof, and that he, the said J. B. F. Sampseil, signed the 
same as a witness at the request of said Jno. A. O’Neal. 

In testimony whereof I hereto sign my name and affix my no- 
tarial seal on this the 26th day of August, A. D. 1879. 

[SEAL. | ROLAT HANSEN, 
Notary Public, Harrison County, Texas. 


THe Strate or Texas, County of Van Zandt: 


I, T. J. Foster, clerk of the county court of Van Zandt county, do 
hereby certify that the annexed bill of sale or instrument of writing 
and certificates of authentication are duly recorded in my office in 
Record Book No. 2, page- 622 & 623. 

To certify which I hereto sign my name and affix the seal 
119 of my office, at Canton, this 28 day ‘of August, 1879 
[seAL.] T. J. FOSTER, 
Clerk C. C., V. Z. Co., Texas. 


THE State OF Texas, Kaufman County: 1 


I, Henry Erwin, clerk of the county court in and for said county, 
do hereby certify that the foregoing and hereto attached instrument 
of writing, with its certificate of authentication, was filed for record : 
in my office the 13th day of November, A. D. 1879, at 11 o’clock ‘ 
a. m., and duly recorded on the 14th day of November, A. D. 1879, 
at 8} o'clock a.m.,in Book Z, on pages 498 & ’99 of the records, ) 
deeds, &c., of said county. A 

Given under my hand and the seal of said court this 14th day of . 
November, A. D. 1879. 


HENRY ERWIN, L 
County Clerk, Kaufman County. 
A. J. HINDMAN, Deputy. 


Certificate of Record. 


STATE OF TEXAS, 
County of Rains, 


I, Thos. M. Allred, clerk of the county court in and for said county, 
do hereby certify that the foregoing instrument of writing was duly 
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and correctly recorded in my office. on the 25th day of November, 
1879, at 4 o’clock p. m., in Record of Deeds of Trust, volume 1, pages 
1& 2. 

In witness wheres I hereunto sign my name and affix the 
120 seal of said court, at office,in Emory, this 25 day November, 

1879. 
THOS. M. ALLRED, 
Clerk of County Court, Rains Co., Texas. 


Certificate of Record. 
Tue Strate or Texas, County of Van Zandt: 


I, T. J. Foster, clerk of the county court of Van Zandt county, 
do hereby certify that the annexed bill of sale or instrument of writ- 
ing are duly recorded in my office in Record Book Chattle Mort- 
gages, page 10. 

To certify which I hereto sign my name and affix the seal of 
my office, at Canton, this 17 day “of February, 1880. 

T. J. FOSTER, 
Clerk C. C., V. Z. Co., Texas. 


STATE OF ILLINoIs, St. Clair County: 


Before me, Samuel Bucknell,a notary public in and for the county 
of St. Clair and State of Illinois, on this day personally appeared J. 
Bb. F. Sampsel, known to me to be the person whose name is sub- 
scribed as a witness to the foregoing instrument of writing, and, 
after being duly sworn by me, stated on oath that he saw John A. 
O’Neal, the grantor or person who executed the foregoing instru- 
ment, subscribe the same on the 21st day of August, 187 9, and that 
he (J. B. I’. Sampsel) had signed the same as a witness at the request 

of said John A. O’Neal. 
121 Given under my hand & seal of office this the 12th day of 
February, A. D. 1880. 
SAMUEL BUCKNELL, [seat.] 
Notary Public in and for the 
County of St. Clair & State of Illinois. 


(Endorsed :) Jno. A. O’Neal to Hunter, Evans & Co. Bill of sale. 
Filed for record August 28, A. D. 1879, at 1 o'clock PB m., & duly re- 
corded August 28, A. D. 1879, in Book V, pages 622 & 623. T. J. 
Foster, C. C. C., V. Z. Co. Filed for record Nov. 13th, 1879, at 11 
o’clock a.m. Henry Erwin, Co. e’k K. Co., by W. J. Hindman, 
deputy. 

(Endorsed :) #21. U.S. cir. et. Chancery. Hunter, Evans & 
Co. vs. Oneal & Dawson. Exhibit A. tooriginal bill. Filed Sep. 30, 
1881. A.J. Houston, clerk. Filed in this office for record Novem- 
ber 25th, A. D. 1879, at 4 o’clock p.m. Thos. M. Allred, clerk Co. 
et, Rains Co., Texas. Filed for record February 17, A. D. 1880, at 
5 o'clock p. m. & recorded the same time in Book of Chattle Mort- 
gages, page 10. T. J. Foster, C. C. C., V. Z. Co. 
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Exuisit “B” to Original Bill. 
Copy. 


East Sr. Louts, Inu., Aug. 20, 1879. 
It is hereby agreed & understood that the bill of sale of even date 
herewith given by Jno. O’Neal, of the State of Texas, for his home 
stock of cattle, is made to us in the payment of three promissory. 
notes, one dated June 20, 1879, for the thousand dollars, 
122 due Sept. 22, 1879, and two of date August 22, for eleven 
thousand dollars each, due Oct. 2 & Oct. 22, respectively, and 
such other balances as may be due by him, as evidenced on our books 
at our setilement. 
Now if said notes & balances are paid the aforesaid bill of sale is 
null and void; otherwise to be in full force & effect. 
HUNTER, EVANS & CO. [skaAt.] 
Witness: 
J. B. F. SAMPSEL. 


(Endorsel:) #21. U. S. cir. e’t. Ch’y. Hunter Evans & Co. vs. 
Oneal & Dawson. Exhibit B to original bill. Filed Sep. 30, 1881. 
A. J. Houston, clerk. 


Exurpit C to Original Bill. 


THE STATE OF TEXAs, County of Tarrant: 


Whereas Hunter, Evans & Co., of East St. Louis, I]linois, and the 
City National Bank of Ft. Wor th, Texas, have each of them liens 
upon certain cattle described in said written liens to secure the pay- 
ment of certain monies due the said Hunter, Evans & Co. & the said 
City National Bank by John A. Oneal ; 

And whereas the said John A. Oneal has sold said cattle men- 
tioned in said liens to John Dawson: 

Now, therefore, this agreement witnesseth: That the said Hunter, 
Evans & Co. & the City National Bank agree to said sale, provided 

the said John A. Oneal shall upon the delivery of said cattle 
123 ~=to said Dawson surrender to the said Hunter, Evans & Co. & 

the City National Bank the proceeds of said sale, to wit, the 
paper of Dawson, together with the contract of sale, and the said 
Hunter, Evans & Co. and the City National Bank agree to receive 
the same in discharge, payment, and satisfaction of their said claim, 
provided said paper or the proceeds of said cattle amount to a sum 
equal to the amount of their debts—that is, the total amount of in- 
debtedness from said Oneal to the said Hunter, Evans & Co. & the 
City National Bank; but should the paper, liens, &c., arising from 
the sale of said cattle by said Oneai to said Dawson be less than the 
amount of said debts, then the said Hunter, Evans & Co. & the said 
City National Bank agree to receive the same & credit said paper & 
proceeds upon the debts of said Oneal by prorating the same accord- 
ing to the amount received & according to the respective debts of 


= 
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them, the said Hunter, Evans &*Co. and the City National Bank, 
and the deficiency, if any there bé, between the sale of said cattle & 
the amount of said indebtedness the said Oneal hereby obligates & 
binds himself in lieu thereof to either, at the option of said Oneal, to 

pay in money or to pay in his, said Oneal’ s, note, well & suffi- 
124 ciently secured to the satisfaction of them, the said Hunter, 

Evans & Co. & the City National Bank, by giving deeds of 
trust or such other liens upon property, real or personal, in Van 
Zandt county as shall be of value sufficient to pay such deficiency, 
if any there be. 

And it is further agreed by & between the said Hunter, Evans & 
Co. & the said City National Bank & the said Oneal that should 
there arise any difference or trouble about the amount of indebted- 
ness of the said Oneal to said Hunter, Evans & Co. or the said City 
National Bank then the.amount agreed upon to be due between the 
parties shall be adjusted, satisfied, and discharged as aforesaid & 
the-amount in dispute shall be secured by said Oneal as aforesaid, 
& when the parties tosaid disputed amount agree or when the same 
shall be determined by suit, arbitration, or otherwise then said 
amount to be paid as heretofore stipulated, to wit, from the proceeds 
of said sale or from the security furnished by said Oneal. 

And it is further agreed that should there be a deficiency between 
the amount of said sale of cattle by said Oneal to said Dawson «& 
the amount of said Oneal’s indebtedness as aforesaid, such deficiency, 

after being secured as heretofore provided, shall be carried, 
125 owned, & held by & between the said Hunter, Evans & Co. & 

the said City National Bank according to their respective 
claims, & the collection arising therefrom to be prorated as heréto- 
fore provided for on the claims of them, the said Hunter, Evans & 
Co. & the said City National Bank. 

It is further understood & agreed by & between the parties hereto 
that should this agreement from any cause whatever fail to be car- 
ried out & consum-ated then no statement or recital herein shall be 
construed to be an abandonment of any right, lien, or security held 
by any of the parties hereto. 

It is further agreed that this instrument shall be deposited with 
the City National Bank of Ft. Worth, Texas, & county of Tarrant, 
& by them held & safely kept, each party hereto or their att’ ys at 
all times having access to the same, & each party hereto entitled, 
upon demand, to a copy hereof. _ 

It is further agreed that should there be a deficiency, as heretofore 
referred to, then the said Oneal agrees to secure said deficiency in 
manner as aforesaid, by liens upon property owned by said Oneal, 
real or personal, & such deficiency to bear interest at the rate of 
twelve per cent. per annum from date & to mature on or before the 

[st day of January, 1881; that the deficiency to be secured & 
126 delivered as above provided at the time said cattle are deliv- 
ered over to said John Dawson. 
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In testimony whereof we, the said Hunter, Evans & Co., the City 
National Bank, & John A. Oneal, hereto set our hands & scrawls for 
seal- this 20th day of March, 1880. 

JOHN A. ONEAL. [ SEAL. | 
CITY NATIONAL BANK OF 
“TT. WORTH, TEXAS, [SEAL. | 
By A. M. BRITTON, V. P. 
HUNTER, EVANS & CO., [sEAL.] 
By W. HUNTER. 


Attest: J.C. KEARBY. 
yikes WALLED. 
ROB’T McCART. 


(Endorsed:) #21. Cir.c’t. Ch’y. Hunter, Evans & Co. vs. Oneal 
& Dawson. Exhibit C to original bill. Filed Sept.30,1881. A. J. 
Houston, clerk. 


THE STATE OF TEXAs, Zarrant County: 


I, W. E. Kneeland, a notary public in and for said county, do 
hereby certify that the following 6 pages of writing is a true, ver- 
bating, and examined copy of the original instrument this day ex- 


hibited to me. 
Witness my hand and official seal this the 14th day of May, A. D. 


1880. 
W. E. KNEELAND, [sEAL. ] 
Notary Public. 


Exurpit “D” to Original Bill. 


Whereas John Oneal, of Will’s Point, Van Zandt county, Texas, 
is indebted to Hunter, Evans & Co., of East St. Louis and State of 
Illinois, and also the City 2} National Bank of Ft. Worth, Texas, 
127 =ina large ataount; and whereas the said Hunter, Evans 4 
Co. and the said City National Bank of Ft. Worth have lens 
upon the home stock of cattle to secure said indebtedness of the said 
John Oneal; and whereas the said John Oneal has this — entered 
into a written contract with one John Dawson, of Tarrant county, 
Texas, for the sale and delivery of the said cattle belonging to the 
said John Oneal, on the terms and conditions as shown by a written 
contract executed and delivered between the said John Dawson and 
the said John Oneal, and by the terms of said contract the said John 
Dawson is to assume the payments of the said John Oneal’s indebt- 
edness to the said Hunter, Evans & Co. and the said City National 
Bank of Ft. Worth, provided the said John Oneal shall deliver to 
the said John Dawson — sufficient amount of cattle, as per contract 
price of said cattle as shown by the written agreement between the 
said Dawson & the said Oneal, to pay off said indebtedness : 
In the event that the cattle sold and delivered by the said Oneal 
to the said Dawson shall not be sufficient to pay off & discharge the 
full amount of said indebtedness, then the said Dawson assumes & 
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binds himself to pay off & discharge the said indebtedness 
128 pro rata to the extent of the-cattle received, which payment 

shall be made by the said Dawson to the said Hunter, Evans 
& Co. & to the said City National Bank of Ft. Worth by the first day 
of October, 1880. 

It is further agreed that this sale is made subject to the liens of 
the said Hunter, Evans & Co. & the said City National Bank of Ft. 
Worth, and that the said Dawson holds said cattle in trust for the 
said Hunter, Evans & Co. & the said City National Bank of Ft. 
Worth, as stipulated in this agreement. 

It is further agreed that the said Hunter, Evans & Co. & the City 
National Bank of Ft. Worth shall together select a man to accom- 
pany the said Dawson in driving said cattle from Texas to any point 
said cattle may be sold,and the men so selected shall have the legal 
possession of said cattle, and he shall receive the proceeds of the sale 
of said cattle from any & all purchasers of said cattle to the extent 
& amount of the said indebtedness assumed by the said Dawson. 

In the event that the said Hunter, Evans & Co. & the said City 
National Bank of Ft. Worth, Texas, cannot agree upon the person to 
accompany said cattle, then the said Hunter, Evans & Co. & the 

City National Bank of Ft. Worth shall each one select a per- 
129 son, and the two persons so selected then shall have the joint 

possession of said cattle, and shall jointly receive the pro- 
ceeds of the sale of said cattle. 

It is further agreed that should the said Dawson not sell said 
cattle by the first of October, 1880, then the said Hunter, Evans & 
Co. & the said City National Bank of Ft. Worth shall have the 
power & authority to take possession of said cattle and dispose of 
the same and apply the proceeds thereof pro rata to their said in- 
debtedness. | 

It is further agreed that the said Dawson shall have the handling 
and control and disposition of said cattle, subject to the stipulation 
heretofore expressed. 

In witness whereof we have, this 20th day of March, 1880, set our 
hands & seal- to this agreement. 

JOHN M. DAWSON. eee 

HUNTER, EVANS & CO., _ [SEAL. 
By W. HUNTER. 

CITY NATIONAL BANK, [sKAz.] 
By A. M. BRITTON, V. P. 


Attest: A. T. WATTS. 
ROB’T McCART. 


(Endorsed : Hunter, Evans & Co. vs. Oneal & Dawson. Exhibit 
D to original bill. 


cet a eee tage aa Son 


FORT WORTH ET AL. VS. 


Al 


AL BANK OF 


- 
= 


THE CITY NATION 


—) 
DS 


$6 


ILL‘OS 


19 
GO 
80 
Sl 
cg 
O& 
SO 
GG 
O6 


a 


eS eialeaarnlpa ps tore en eee. mic bce oye 


998 TEE a oe ee ee en ee ” ws » L§ 
8G na ices nic priate bias SF wks ” 1 A » «83 
SPL rile agama cag ve tte 8 castro Fahne BL ese ” CP : ES 


9¢1 eines eect acreage ae es ee ee 
1z20'T re ee ee ae oP ee ee ee ‘oud » GT 

Re ne ee ee ee ee ee ee ee a | ae a ABI 
GO9 Rn er ee ee ee ne Oe ee a es ee ae 


BAYT wees eons cows sowenn commas enmen<gmagy og ‘Old Ag ‘6 “JC Y 


Ig 
OG 
61 


( eP'¢ See ee ee 
Pho ee ee ee ‘oud oe 


“ 


0UG EE SAE Re eee rae a a 


a 


6L O9L'T 


61 


<a Se SeNNan sHme SEmme Sons amare Summ © BABIOT 


9 
Sify Ste ane Mnees sane ne Sennen wens See BIE Ge ON Ae OE Ge 
‘6L81 


$6 LLLOG 


| goe't see rot Me eee” 


O¢cL ee Re fT en ace oe ee ” ” 
1 : OO0'T ee ae SS ie ey re eect ne, emcee ‘ysBo ” 
96 990s Pre eng ‘Op yy 
aes Beemer ae , 
] ae eerste ““-=-- ujp oun onp souRydaoov =~ 
GZ & mode neritic. | Mea ee 
| G wovcen tat eaiawieneee fee 
i ROP Foon ER WEEE OG oun?’ ” ‘Op ” 
Ck. > Mpeeeanemeatacemie! ie) ae aes, Se 
[ee en: > Setar ee erento Sree - ug OUNL oNp 90,4da008 =", 
[NRE “Pompe? SESS Nien eeeerets HP “Ysvo 5, 
eS RR ee ees ers Ser ee Ee is ‘op <s 


Oa 


| Bee pececieodememmanieee = ae am. abe 


‘BS oy, ie cee i fae ‘op es 
UZG'S 5 oe Fi o-* ‘op a 
eee eo cmemmm ey SF oun onp 00,da008__s=*p»» 
REE. SOR ees oaecionn Rasen: airs Semen Ce CAS ee as 


© 
na sas al tas shh A “ABCD IOS: Sci Am i /' . 
LG F0G 61, ‘T ABV onp pazdeaoor _,, 


ee. Ree ene eee eat ene Were Se “--> gouR[Vq OF, 


MM Nee Te ay aa ae r ‘YSBd 4, 
a Alla sep alacant ean pa reenact --~- 41. p &.p-06 poydeoov ,, 
a) ere ee re me Suen ep eran es ae ee 


—) 


ee 


3 Religare Pe ee a 
00¢'T Pr ae ee eae 


“Dey ‘waug ‘your = “[[lg [BUlslig 0} WY LIdIHxT] 


61 


18 96F'¢ 

3 a snewtrcwse ules : 
een 4 (°ne ene wane cone conn ne woe -- | 18 96'S 

ey IL GGUL oct too im soUuRlYg | 

| | Tiglenepeeenapenntsente 2.2 ne Pe |. cewbicechecn 

| bes = 773 BR te fom Seinen gins nest 

* ao RE ais anal iin ne aes ty evenanis oes Cay > ” 9 PG Mcieks - a. Sone eee ee ee dg ” ‘9 
Pe eqyiwo gy ‘oad ,, ° con ieee w-=- YP | "9 
‘ ey} ee eee Rape © ae , " ’ bin abe th aatne so Ws qsvo . 

= a —_Biseactmentene ; : — oS 2 a ae eon 
.... , eae aewe Sat Cet “sd c ‘Op | 60 a “rer Shh Tin, ate ieee OE RS roddiys pe 

Es CP L6E ‘ ne sso] ‘oqou 1A “oad S][1q 4 0; | att S<e5+- pane k W.p “Ysvo se 

ee FO 100‘Z I me teen aee oo -+ + -- ” 9 4 6 Fi ‘ sect og naires 2186 AAS onp 99 ydao0e Yaa 

Ba SO medias Shem o1j7¥0 "GT “oad ey | OC0G Bee [ ne ate" ae 9 LG 

Q P.LOJ 4,01q 4,18 kg hd | 0ng'z _._+ 006 ~--- se==-- 9% 

3 #0 L00‘%I ~~~" = ounl | 18 671 'R8 ---n Recaes oe WU.PSOP » 4 
“yiaege nent So aroha Sisco Sig hee GM ie 
ee 10 iT | MOF 7,01 4,8 OT, “— oun 
ss PLPC wn nnne ---- ee f 
EEE ren paints cindeese kent. 8h » OFL » 1» | ihe a Sale See IST 
69 OS ee ee ee ee ee oe POOR OE "NT ‘Oo ” Aal ? ” 2. OL ——— = meme PIBAIO Hf 
09 LOS ean eee ee Ape Re ‘TDW . OLL » 9 x | 96 e1Z' a+ ---- re cone eee 

Log Cinema onus sume . Yo So ‘i se 0G ”? ” | 00 ¢ ue hel ei Al oad er be SR Ue Hwe aeddiys ” ” 
_ 68P ee er wanebiedees antes rar Ye Para ‘NO Pe 06 ” ” G4 COLT eee wen em mewn oo we onn-- ---- Ps 7 ” FT 
on O8G Sums Ssme a ae ” Cb» ” ee es eae Somer - ame = ” » PL 
G& come cone ee Se Te pur Mog sh 06 ? ” | oF CEl'F woes em meen come oe ee EN eee oo) ee = ds OM » “OL 
ro 9 MR SER AE are a100 WW es be ee <i eRe ea 4, ie » IL 

BLL a a tallaaa S Th lest ac) ae ° . g <sitaie sibabe pnp ysw 
ae, see i See snemee f “p » OF " ” Gl ce [ ahs sale is 2 ease ac 2 Pagers 2 onp vB ‘4eRD ee 
re ee oe Te OF 62 ee Re eke nae p.d ysuo » OL 
913489 GP ‘oud kg * oun OOL Se Tee ew eeeal pene eee ae 05,X9 ‘i ‘6 
e | 19 16¢'#g ~--- 77-7" 7 SON SIA Se Oe 
ee ee oe Us ° 
\ a peal ee: eae & 
(eq OF *Z 9une 
. 
' : 


Ree Ras = ieee 


THE CITY NATIONAL BANK OF FORT WORTH ET AL. VS. 


0Z 8L8°LE 


16 981% 
0¢ 6¢0'T 
ZO OPL'% 
OS Z89'T 
16 


CEs Bean Ol ee On eT ee a » 


XK FY 0 ” 
Be Oe ee ee. oe ee ” 


athe tna one ---- F aaes 


? 


- 
OPE sare een thn ie ie 


~~ o_o eee me 


eee Pe ae en ee ee 


—— ee em ee ee ee eee ee ee ee eee ce 


“——— = ee ee ee ee ee ee ee 


Te ere oe pete DOUB RT 


t9 ”? 
SGL 1» 
COL 
Op ‘oud 


‘Aud sijiq 1oa10 


» GT 


BESS SEE MONG mee Bme Mans Cer ee Ne has, ae 


kg ¢ » Ane 
‘6L81 


| 
| 
| 


Se Ee ee a eee Gare tar eer ent eon eee ee 
OG SIS‘ LE 
ee: Smee mee ONE Ae Mera Fa 7 ek ae ” ” 


UP 


C8 
LO 


Virco meas arte A 
"i aes aan... aa 


O00G FR CET RR OES Cee, =P wee eR PERE eee at Tp eayT ee ” 

OG Sa dy An ge acer a Ne a ari il Da dy ye ” 

Siac | aneettehaiaiis Wain dmey Shubin dpbnaneatMinGh: tly Anes WibaeRea ahaha teenie 

6816 ”? 

198 si ea hp ta eg oe. Tae Te I a ee eee. Ta eae 7) 

YAS ae ee age eee eee ear ee , ”? 
_6 ~) — -—— — «- —~—e +s OP ee ee —e— ee oe en ee eS oer ee ee ae er ee 

OPS g 9? 
¢ -— — —eE— -—- = | eee ow ee o——- ee ae ee ee. oe oe ——_— -—«- -——- 

009 G ” 

1GG Silat Saat fi Ret ee ra . a 9 


ioc pat aie achat oon ay p ‘ysvo 
bagel ar pia ----—-==- yior AiInf onp 99,4do00" 


——- | oo oe oe oe 


cee: Ses ere ee Sees 

G oF HS ORS EH Lee OSES Seime Sehies Soh peer “A 
IS aaa eh aA a gibt inate tea 
[UI Se eae ae ayer M ‘q » Ys 
OOT Poet gs en dk 2 Pe teee thal ” ” 


Oe races asia en ath lata ee eatin ted ab ae ieee 


eg Sa palsies ete oes Per at, Oe ees 


”) 
"Wipe Aaah eidicco ncupteeneieteaad sy staggers Be 


oe pe ‘sny onp 90,4dea00" 


) 
”) 
1) 


ae ee ee ee 


‘ponulypuoyj— peg POUbwg OFT NYU 


98 1699 77 SALA pipes aainatag a ecerees 08,XO°R'N oy “LL $2 [OLSg ~rrttt root tt cron errr ce conn cn eee ap dyseo 
68 98O'F 5a ahh hela aa nat oe aac ha heals seine al eats he :) 8Cn ” ” ‘OT lf FoL'9 Sm me cme ween ee ee coe 


“nce —G9aF SD 90,jda008 7 es 
09 gog'p enn s eieaieiaieteieietetaneeetates » G6 2 OI die ed cence ok 
& 


wenwnensmmm—-ordditda SUINBY 5, ‘OT 
eT ee eT ree ee) Sl O8 T PEALE Vane anton And ys ee Roa > ee ee re 

@) 199 0-777 Tron nro ----------- a eee ee eet eer “““-—"- WOT onp a0,jda00u 4, ° 
EU haga meats arena ata placing aa Red tnactrta aoe ee SC WwW nw SL F6l SS WAR ak Se aa cs 1g te wil ae REEL CRO gate 
| EE ie each placer pestle 00K + SF 1 » ae ne aah aa aa LR AT pn ites ap 
ae ai pacha eae eta igi hi 5 te ase ances sors in eee ve een er ees 


‘ ” ” 
.7 od ted PS OEE ES OBIS SS VVSeaeseoeeoenesoan = la) » aoe ; ee ee Ee ee eS eee eS eee ea —- 
16 9864 a Gee. a, 98 OL 6949 Wp 


66 680% ~~ seat yal OL, Aen wenn =~ See CEE |x » G | SP SH Raa Ri oe kr AL ES “-“TOTTLJVOW ‘YSBO 4, 4) 
Eaten eaters Se ies a esse tee Ol oe es KS ese Ce eee Oe ‘ydag 


a a 


GL OL'8F GL GOL'8 


0 


ET .AL., &¢. 


> 
ay 
| 


I 


-_ 
@ 


_{. is pict aaeanae See E aan res ene” “ene 


a ee ee mo re SIV 17zz ‘oyVqal 5, ‘OF 


RS rt hey ie ape PGi eee. ee 8. 
CL fal Sts Siler, Sona ne ase a ee, a a a SS RD RPS A geri regrets ‘66 


i] 99 99 
@) §e9'T Oe mms Oe Se ce es cme cmes eemens 


99 [Ll 9 ) 00¢'T Te Stee ee Se ae Seana 9 97 "83 
CF 1G Seen mete: = oR ee ee ee oe ee Sc eet ee Pee ae 


) Fe ieee fe ee Ore Nats ANG Pd ee d100 JV 79 ine 9 9 GG O° , “ 

i “FRO » LY on» 0¢ 000'0% ~~ 4 000‘OL ¢ ~~ (Se}ou Z aod) “quL rp ‘oI STTIG 5» OZ 
aa ee ee 000°OL 

0¢ 


ln, Aigag paiaes eieterae tah betaine ate ” DEE eer ne Came T CR Se ears 


” | +6 ” 7 » ‘61 
09 R98‘OL eT Se ena ee ae ee ere Le, ae SSo] ‘ojou 1,A 9 "O” | OOP hors EN ita ia er een = Paha) Fase AE g Sgt ee Oy oad W.P ”? ‘SI 
cS OFL Sie See gg a ee a i eee » 9 6 O¢ FL RTECS RE ays Saige Fe aay “~~~ gaddiys ‘UsBo 5, “Th 


L8 $80'% ii Wem! se ee QOO'L “TTT Tt TTT eens oo" ap “4deg onp 90,9d0008 _,, 


GL SIL ete a nS eh eee “KK ay ‘O 9 LP 9 39 4 | COO | Se nee ed aes ye ee ee ee ee ae ee 


r ” » 6 
ee Ser ee r 1» 69% 3: ” Ra MELO Garten e tes eke me yeah ya ete ae wee — Se 1» “8 
tz 866° ee See ee ee aon 9 ; SIS > IT l ney Cea Meret ENE Nose tes ee tn as ~ “[9J ‘YsRo » 


? 2? a 
Sane CTees conene mw meeees omen ig ei ee ee a oS Ee eee ene ge “---- === n Joy QDUBIBG OF, *[ “sNY 


Zé lb 


HUNTE 


D. 


R. 

if 
™N 
oc} 
x 


~~ 


for) 
— 


61 96h FL || 61 96F'PL 


i aa a la aaa taeda elaine aourleg 

en EE alae Uh a el aan eh or Ags ae 
i ETS, gee A ee SN tee tt eee ee » S&P » O§$ 
‘ _ > 2 es Seip init ie a ae Nr soatva e‘4RI OL 1) ‘8% 


| SOS WS ETO Stee een ae S1Vo [LI ‘a}Vqat —,, 009 Sr orn eae ee 86 


3 7? ) 


er PUBINIID » L909 OE re ee a 
ape sa ia a aia ea gk ite i » OLE 9) 9 a ee: ne eee ee Sere ee ee ee ae 


° 


| = El aaa achat ta da ett ilies a gouvleg 66 G99 cpidet cacwafarerbeiety aceite mts! ie ke QSL UO sso] 5, “9% 
NE ag tia on, Cor) eee eT ee meee eee ‘480 Zz ‘Oud 4, ‘Zr ‘ydeg BEE SEAS RN SES DSSS es Sows SA 2 ee ee ‘ydag 


‘6L81 ‘6L8T 


wh 
> 
J 
< 
& 

: Go 9&6 PRE tee oe ee ay ee caret ‘Od » ‘O ‘and 91 9? 9? OG I DONS atte oe te ee OER Vt on pet "194 9? 979 $9 

X tr Il ar Sake pia eres + Rn oe ie re ee ee ‘disd | ee Oe SE SEER OL, a ae ‘p.d Ysvd 5, 45 

e SCR he na ee rene, een ae ns OO » i SS 80 961 ee ee: a eT 
oe) MS ans ge ee ae nee UOSUINFY », GSE ” ” ” OOS eaiiecir spp tte cites wee: ae » “83S 
S cs GPG at ie ar ay A plait da tg Sage hi UOSB IN ?? LP 9 99 9) OG Rr et Se one ee ee ee Ee Ee ee) oP ea roddiys ’? 9? 
ee er eee » $B 1 on 1 BRS re ir tee an ee a a ee 
& &8 OF9'S ea ee a a We ee Ok eR ee 7 o. SE gy » lé eg £99'Z Te eg es oe ee ii » «SL 
60 269 | BE cee oa esc sha Shae ee ne » $8 ” » ST OL er, eee Meee ae aan ant ane era raddrys ” » ‘ST 
ee ee » POL 9 ow “LT ES pe ae oe ne eee <a 8 
S OL oF6'¢ pee iene ene INN SA ‘qn ope o4d 5, “GT O1 wennewnseentenns eee gy tL 
y .s SES eraipaesrrenaaines ard Bd sana hn hat "MP pIAG 3 ‘EL Z ERNE: SORTA ERE LEA RANG ee saddiqs eee. 
Z ST Me CRA ects we lots een. fe » T a os er HOt San Re ee ---- 9j0u 1,4 ‘p,d ysuo ,, 
ee ek ees ae eee Renae SS ee ee ee “eee ee si jcuy - Up onp 00,jda008 ,, “pP SSI 
e ¥ BRR: pipe tecaalatite ar ie asa ieee 1» OOD o> 99 Ek + SOR ee eee Pee re ~4y.p ‘Ysvo 4, “g 
7 RR ep eer Geen ee ‘460 one “Oa Le ‘t “San 0 16 BOT 1s Chr nn en oe eee eee = Bee sonore On, “tre 

S le Reeniaiea sh Se Ao ee ee oe 
= popaeceeneesess 
< 99 08¢'6¢ 99 O&G'6¢ 
7, 
* 90 OG citi tetadhtntae hs secsircydbh Neem tetera =A 
Z are ee ne Se NS te eee ee ae ae a 
3 9] eben mee kk ee 
a 
& 


‘ponulyuojg—pog qourbrugy 07 prgQyxy 


64 


i) 
sD 


Foo oes ad oOUBLE 
a caer hasmae gs Seer siden edie ob S28 "NO OF 
ta ae "T “HW 95N sLUvp 


EG 


FO8'0 


eee ye hae i, ge 33 
‘oud 3 


) ?) 


RP ce tO ef a Ee Rc ah ha Re LE” Ea Come fe ne anne oe 
et prae Neh y oe ae gh te y¥ “WOO AG 


8 LFS IZ 


CZ Gb6l 
FO ZG 


SE at DEEt hSEe Saas emE mE Same wan we ONES 

o--+ o----- ‘OB S.C] W [voug 

eG ZO pete a ES 
_ OFT ae een ee Py ae ee ERT ee ies ~ ——  ——— O} Ysvo 9 


> FS Se er ee eh von ee 


———— ee eee ee re ee ee 6 ee oe 


9 


98 F63'0Z 


TERRE CC, eee Oe aC 


GPL‘ES 


"AON 


FEL 


‘AON 


BML yee dre oy ah Stee ite, hcg haan te “LU00 75; 


' 

' 

! 

' 

' 

i 

' 

! 

' 

! 

! 

! 

i 

! 

! 

' 

t 

) 

' 

| 

i 

i 

! 

t 

' 

i 

! 

: 

; 

' 

' 

i 

i 

I 

} 

t 
oO 
_ 
3S 
a 
~ 
—_ 
Se) 
N 


If 81] 


R. D. HUNTER ET AL., &C. 


SE ertaipetnes sarees Poe ee 
cge'g 
BS) ect eh ee a 
C62 Lip ub bene sais aceuiaeiee 2 
ASS 
ays 


Sm id 


-_—— ee ee ee me 


—_ ee ee ee ee eee ee ee 


[owe ne ees cece ence sons eee enna 
COOL 
E19 
69¢ 


acs tec tial ‘ 


—_ ee ee ee ee ee ee ee ee ee ee ee ee ee 


~——S— oe eee OE eee ee EE eK KK Hw ee 
ae ee = = 


, oot 


?? ?? 


) 


j 
~ 


oad Ag ‘G ‘AON | 


MEM Cee 
nan ane enn e ene ena x9 DD, 
G a ay eee Sect mart ~~~ aod ys ‘Ysuo 
0z wrenawnnen- === TOTJONpep ‘s[[Nq g UO 4,90" O[RS 
Seg Meret fete t tee tee ene Oe UIFL onp aa,4do00r ,, 
OF 64 Sears Sere ee ee A a, a: Ga a re 


COQ Ne re eee ee ee So | ee } 


+B] 
CZ GS 


a 


9 


~G & 
Sains, ARLE SE TY Ne: I i 
SESE RNA EOS tN es ee en eee 


Perea. o ( ia 


8 
OL 89¢‘T 
9] 


—— ee em ae SE ee me 


L8UL ret bashes sie dg iota i: Speman Ss pate ee bi 1? 99 
se GOCE G J saa A il ei ia Sl va.) gal hare i aha ak a eh 27 9? 
I es ee rede yb Nie “== 45. p‘yseo ,, 
pe SLL Seinen pant nesien Reais ee ae a 


“AON 


9—387 


‘Y4opo “uoysnoy “CW “TST ‘Og “I4eg petty “11g 
[VULSIIO 0}, Y,, UQIUXY “UOSMBC FP [VOUG ‘se ‘0D M suvAy “tquunF, “AYO 49 AID 'S'Q ‘1ZF (: pestopuq) 
OLV Ta 
“OO ¥ SNVAG “YALNOH 
SII SPA AIS [IPN 
dO? a 


> Seer ater ts Baan: soci a ter a aouRleq OF, “OZ “qoaq 


FE 9198 


THE CITY NATIONAL BANK OF FORT WORTH ET AL. VS. 


a ore Ones Nene eer ee oouTlvg | 
tn eS eee Pe eS ee edie eer ie: | .96 SSI = ~~~ Dye einen satan “qsooqUL 5, “TE 
Th eel Rama a iy tenn ty qoi ‘*X ‘N ‘wiv ysvo Ag ‘g ‘qaq || gg Lops “77-777 OLE LOL LE EE ESS PNG aNUBlYg OF *T ‘uve 
"ORS | ‘OSST 


‘ponulyuoj—mg pourbug 077 ngyxy 


66 


R. D. HUNTER ET AL., &C, 67 


135 A greement. 
In U.S. Circuit Court, Northern District Texas, at Dallas. In 
Chancery. 


Hunter, Evans & Co. vs. Jonn A. ONEAL and Others. 


1. In this case it is agreed that both parties, from and after rule 
day in March, 1882, may proceed to take their evidence in like man- 
ner and as fully as could be done if answers of all the defendantsand 
a general replication thereto were on file, no demurrer, plea, or 
exception heretofore filed by either party to be considered waived 
by this agreement. 

2. It is further agreed that, if he shall so elect, the defendant Oneal 
may stand and rely on his pleadings heretofore filed in this cause 
when in the State court, including his pleas, motions, exceptions, 
demurrers, and answers, without amendment, or he may amend or 
replead. 

3d. It is agreed that at the next term of said court we will bring 
all pleas, exceptions, and demurrers to a hearing in time to have a 
hearing on the merits at the same term, and if pl’ffs’ case shall not 
be disposed of by such pleas, demurrers, or exceptions, and if an 
answer shall be required of defendants, that such answer will be im- 

mediately filed, and that pl’ffs may file a general replication 
136 _— thereto at the same time, and, the evidence in the meantime 

having been taken, the case shall be then ready for hearing, 
and, with permission of the court, be heard on the merits. 

4. It is agreed that defendants, The City National Bank of Ft. 
Worth and John Dawson, will submit their answers on which 
they will rely to pl’ffs’ counsel, on or before the rule day in March, 
1882. 

A. T. WATTS & 
SAWNIE ROBERTSON, 

Solicitors for Complainants. 
WELLBORN, LEAKE & HENRY, 


Solicitors for Defendants. 


(Endorsed :) Hunter, Evans & Co. vs. John A. Oneal e¢ al. Agree- 


ment. 
Amended Answer of City Nat'l Bank & Dawson. 


In United States Circuit Court, Northern District Texas, at Dallas. 
In Chancery. | 


Hunter, Evans & Co. 


vs. 
JoHn ONEAL, JoHn Dawson, & THE City Nationa BANK OF Ft. 
WorrTH. 


The joint and several answers of John Dawson and The City Na- 
tional Bank of Fort Worth to the amended and original bills of 
complainants, Hunter, Evans & Co. 

These defendants, now and at all times hereafter, reserving al! 
manner of benefit and advantage to themselves of exception to 
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187. the many errors and insufficiencies in said bills contained, 

for answer thereto, or unto so much or such parts thereof as 
these defendants are advised is material for them to make answer 
unto, answer ald say: 

That on, to wit, the 10th day of December, A. D. 1879, the de- 
fendant, John Oneal, was: justly indebted to defendant, The City 
National Bank of Fort Worth, the sum of nine thousand eight hun- 
dred and ten dollars and eleven cents, and to secure said sum of 
money and in consideration thereof, as well as other valuable con- 
siderations, the said John Oneal on said last-named date made, exe- 
cuted, and delivered to John Nichols, president of said The City 
National Bank of Fort Worth, a bill of sale conveying to said John 
Nichols all of the right, title, and interest of the said John Oneal 
in his home stock of cattle, consisting of beeves, two, three, and four 
year olds, cows, bulls, yearlings, and calves, marked and branded 
as follows: Branded O N on hips and sides and marked with swallow 
fork in each ear, subject to a bill of sale of the above-described prop- 
erty to Hunter, Evans & Co., on record in Van Zandt county, at the 
date of said bill of sale now being described, and also all of the 

home cattle of said Oneal (by which was meant and intended 
188 all cattle owned by said Oneal) using and running in and 

near the said county of Van Zandt, branded “H” on hip, 
marked under slope in one ear & under half crop in the other ear, 
known as the John Howell mark and brand, and also all of the 
cattle of said John Oneal “branded thus, H on hip and I — 
shoulder and marked swallow fork in the left ear and under bit in 
the right ear, known as the Henry Fuller stock, and one hundred 
head of horses, mares, and colts, branded O N on left shoulder 
which said bill of sale is herewith filed as part of this answer, 
marked “ Exhibit A.” 

Defendants aver that said bill of sale was intended to be and was 
in fact a mortgage made for the purpose of securing the payment of 
the aforesaid indebtedness from the said John A. Oneal to the said 
bank, as was shown by another written instrument made between 
said Oneal and said Nichols on the same day. 

That the bill of sale to Hunter, Evans & Co. referred to in said 
bill of sale or mortgage to said John Nichols was dated the 21 day 
of August, 1879, — purported to be in consideration of the sum of 
twenty-two thousand dollars and to convey only the home stock 

of cattle belonging to said Oneal that were branded O N 
139 son hip and side and marked with swallow fork in each ear 
and various other marks. 

That at the date of the execution of said bill of sale the said 
Hunter, Evans & Co., and as part of the same transaction, had exe- 
cuted and delivered to said John A. Oneal an instrument in writing 
or defeasance showing that said bill of sale was intended to be and 
was a mortgage made to secure said last-mentioned sum of money. 

Copies of which bill of sale and defeasance, marked, respectively, 
Exhibits B & C, are herewith filed as part of this answer. 

That no delivery of said stock of cattle was ever made to said 
Hunter, Evans & Co, and, said Oneal had continued in possession 
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thereof after said bill of sale, holding, using, and disposing of them 
as if no such bill of sale had been niade; and these defendants are 
informed and so charge that no such sum of money as that men- 
tioned in said bill of sale and no sum amounting to that much was 
then or at any time afterwards due or owing from said Oneal tosaid 
Hunter, Evans & Co., and said bill of sale did not represent a bona 
fide transaction as to the consideration. 
That defendant, The City National Bank of Fort Worth, 
140 ~=ihad knowledge, before it had the transactious with defendant 
Oneal out of which his indebtedness to it originated, that 
plaintiffs and said Oneal were having dealings for their mutual ad- 
vantage, in the course of which said Oneal was purchasing in the 
State of Texas and shipping to pl’ffs at the city of St. Louis large 
numbers of cattle. 

Defendants charge that the opportunities of plaintiffs to know 
the financial standing and the character and situation of the prop- 
erty of said Oneal was much better than was that of either of these 
defendants; that they had long had numerous and important trans- 
actions witb him, and one of the partners and other agents had been 
much in Texas and in intimate and habitual communication with 
said Oneal, and being cattle dealers and familiar with cattle and 
their value, and having had tke best means of informing themselves, 
they were much better acquainted than was either of these defend- 
ants with the stock of cattle owned by said Oneal, including marks 
and brands, quantities, qualities, and values, and, in fact, in all the 
various transactions had with plaintiffs in connection with said 
Oneal, or with the transactions between him and them, they, the 

plaintiffs, acted and relied on their own knowledge of him 
141 = and his property, and these defendants herewith file as part 
of this answer certain letters showing such reliance, written 
and sent by pl’ffs, marked, respectively, Exhibits 

These defendants further charge that it was at the special instance 
and request of plaintiffs that the said bank paid out and advanced 
to said Oneal the money out of which his indebtedness to said bank, 
existing as aforesaid, originated; that in order to aid their dealings 
with said Oneal, as aforesaid, an agent of plaintiffs, at and before the 
date of any dealings between said bank and Oneal, requested said 
bank, by and through one of the agents of pl’ffs, of one of the agents 
of said bank to furnish said Oneal money in such sums as he re- 
quested of them, for which said Oneal would give said bank a draft 
on plaintiffs, and all which drafts so given pl’ffs then and there 
agreed and promised they would pay when presented, and it was in 
consideration of this promise and agreement ou the part of plaintiffs 
that the said bank did make such advances to said Oneal of divers 
and large sums of money, including the aforesaid sum of money due 
to said bank by said Oneal. On 10th day of December, 1879, and 

in pursuance of such promise, said Oneal gave said bank his 
142 =drafts for said sums of money on plaintiffs, and for a long 
time they were paid on presentation, until finally and with- 
out any rescis-ion of said promise or notice to said bank, pl’ffs failed 
and refused to pay a draft so drawn on them for said sum of money 
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by said Oneal when it was presented to them for payment; that 
said transactions were brought to an end by some trouble or disa- 
greement between pl’fis and said Oneal, and said Oneal disputing 
that he was indebted to pl’ffs in any such sum of money as the consid- 
eration stated in their bill of sale, and the officers of said bank having 
come to distrust the good faith and integrity of pl’ffs, and in further 
yiew of the fact that ‘there had never been any delivery of said ON 
stock of cattle to pl’ffs, and of its being allowed to continue in the 
control and disposition of said Oneal, and in view of the further fact 
that plaintiffs began, wrongfully and groundlessly, as they well 
knew, to pretend and assert that their said bill of sale embraced and 
included all the marks and brands of said Oneal’s home stock of 
cattle, — did threaten and declare their purpose, acting in the name 

of and for said bank, to bring the question of the validity and 
143 priority of their said respective liens to issue before the courts 

of the country, but in doing and saying that made no mis- 
representation to pl’ffs, who, being advised as they were then by 
learned attorneys, acted, as these defendants supposed, with a full 
knowledge of all their rights,and did nothing but with the design 
to advance and secure them. 

It is true that at and before the time that the differences and con- 
flicts arose between pl’ffs and the said bank aud Oneal the cattle in 
contention were being pastured in and about the county of Van 
Zandt, but they were in their accustomed range running as they had 
always been before and as was and is the custom of the country, 
and were not liable to stray or be stolen or lost to any considerable, 
if any, extent whatever; at any rate they were much safer from loss 
of every character where they were in their accustomed range, and 
could have been preserved there at very much less cost than was 
possible when they were sequestrated, only a few days afterwards, at 
the instance of plaintiffs, in the distant county of Montague, where 
they were being driven through at the instance and request of 

plaintiffs. 
144 Defendants are not sufficiently advised of the motives of 

pl’ffs in entering into the two agreements referred to in their 
amended bill to admit or deny their allegation that it was done 
solely to avoid the effects of litigation, nor what effect of litigation it 
was that they most anticipated and feared, but they charge that if 
such was the motive of pl’ffs it was a good one and should have 
been adhered to, especially after these defendants had been induced 
thereby to go to great expense as well as inconvenience and to 
change their conditions in important particulars. 

But these defendants have good reason to believe and they do be- 
lieve and now charge that it was not the fact alone that the said 
bank claimed its lien to be superior to pl’ffs on the O N stock of 
cattle, but it was because pl’ffs well knew that they had in fact no 
debt of near the sum stated in said bill of saie, and because of doubts 
they had about the fairness and validity of their transaction with 
Oneal, and because of the fact that while said bank had a lien on 
all the cattle that plaintiffs had it had also a lien on a large number 
of cattle of great value that plaintiffs’ bill of sale did not in- 


R. D. HUNTER ET AI.., &C. 71 


clude or embrace, as well as the fact that plaintiffs were 
145 primarily liable to said bank for the payment of its debt, that 

they were induced to enter into the written contracts with the 
defendants in this cause referred to in pl’ffs’ bill and amended bill 
and hereto attached as part of this answer, marked, respectively, 
Exhibits — —. 

And by entering into and perfecting said agreements as these 
defendants charge that plaintiffs did they not only relieved them- 
selves of liability for said debt from Oneal to said bank and of a 
controversy with said bank as to the validity, extent, and priority of 
their alleged lien on the O N brand of cattle, but they obtained an 
equal lien upon a valuable property. that they had no lien or claim 
on before, and provided for the liquidation and collection of so 
much of their debt as was uncontested by said Oneal without loss, 
delay, expense, or risk and without surrendering any part of their 
demand in dispute between themselves and said Oneal, but, on the 
contrary, securing from him an agreement for a speedy and 
economical adjustment of that. | 

Defendants, further denying that the reservation in said contract 
as to the effect of its recitals referred to in pl’ffs’ amended bill has 
or was intended in any event to have the operation contended by 

plaintiffs, say it had and was intended to have no other effect 
146 __—or operation than to affect the force of such recitals in case 

the trade between defendants Dawson and Oneal, which was 
then under negotiation (said agreement between defendants Dawson 
and Oneal is herewith filed as part of this answer, marked Ex- 
hibit +—), should fall through or fail to be consummated, in which case 
said agreements would have nothing to operate on, but being then 
delivered it was thought prudent to provide that no expressions, ad- 
missions, or statements made in view of said transaction between 
Dawson and Oneal being completed should prejudice the rights of 
any party if such transaction was not executed: In other words, 
said agreements were intended to operate on the trade between said 
Oneal and Dawson and not independent of it; and when afterwards, 
on, to wit, the 22 May, 1880, the trade between said Dawson and 
Oneal was perfected said agreements took full and final effect. 

That said Dawson purchased cattle from said Oneal embracing 
both of said bills of sale and on the faith of said two agreements, 
for which he agreed to pay the price of $19,033.11 and_ for 
which sum he executed his note, bearing ten per cent. per annum 

from date, payable to plaintiffs and said bank, and having 
147 so executed his note said cattle were delivered to him with 

the full knowledge and consent of plaintiffs and said bank, 
and were openly and with their knowledge at great trouble and 
expense to said Dawson driven a long way on their route to mar- 
ket; and while on the drive said Dawson made two payments on 
said note to the agent of pl’ffs and said bank, one of whieh was re- 
ceived and divided between pl’ffs and said bank on the basis of said 
agreements, and the other of which falling by circumstances into 
the hands of plaintiffs about the time they had determined to vio- 
late and repudiate all of their obligations under said contract, the 
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whole of said payment was wrongfully kept and appropriated by 
them. 

These defendants further aver that in pursuance of said agree- 
ments and contracts made and dated on the 20 day of March, 1880, 
afterwards, on, to wit, the 22 day of May, 1880, all of said parties— 
that is to say, the pl’ fis, by an agent, who was then and there assisted 
and advised by plaintiffs’ attorney-at-law, and said bank, by one of 
its attorneys, and said Dawson and said Oneal—assem bled at the town 
of Will’s Point, in said county of Van Zandt, to carry into effect 

and finally execute said agreements. 
148 That said Oneal, in consideration of said agreements and 

relying on their execution in good faith, has, at great labor 
and consumption of valuable time and great cost to him in money, 
collected, driven, and penned a large number, to —, 1,741 head of 
said cattle, including some of all the marks and brands referred to 
in each of said bills of sale, near said town of Will’s Point, for the 
purpose of delivering and selling the same to said Dawson, i in pur- 
suance of all of said agreements; and it was In consequence of their 
having been notifiea by said Oneal and said Dawson that said cattle 
were so collected and ready to be so delivered and for the purpose 
of completing the sale thereof to said Dawson and the delivery of 
the same to him that plaintiffs and said bank did then and there 
meet, by their said agents and attorneys, with defendants, Oneal and 
Dawson. 

That said Dawson, from and after said 20th day of March, 1880, 
relying on the carrying out of said agreements in good faith by the 
sale and delivery to him of said cattle e early in May, 1880, had not 
attempted to purchase and have gathered other cattle, as he might 

have done, to enable him to fill large contracts for delivery 
149 _—of cattle outside the State of Texas that he then had out- 

standing, but had given and consumed his time and labor 
and gone to great pecuniary expense in the gathering of said cattle 
until it was too late, on said 22 May, 1880, for him to have made 
other contracts and received other cattle in time for him to have 
complied with his said contracts, and by his failure to do that he 
would have incurred the loss of many thousands of dollars. 

That when said parties has so assembled near the town of Will’s 
Point nothing remained to be done by said Dawson to perfect his 
right to said 1,741 head of cattle save to execute his note in pursuance 

of said agreements for the purchase-money thereof and to receive 
the delivery of the cattle. 

That he, the said Dawson, did then and there by and with the 
consent of all the parties to this cause execute his promissory note 
for the sum of $19,033.00, the price agreed on for said cattle, with 
interest thereon from date at the rate of ten per cent. per annum, 
and made payable on one day after the date thereof, A. D., to the 
said Hunter, Evans & Co. and the said City National Bank of Fort 
Werth, and having so executed his said note to the satisfaction of 

all of said parties said 1,741 head of cattle, which included 
150 ~—s eattle in all the brands and marks owned by said Oneal and 
as many cattle not in the O N brand as there were of those 
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in said brand, were, with the knowledge and consent of plaintiffs and 
said bank, delivered by said Oneal to said Dawson; and, being so deliv- 
ered, became the absolute property of said Dawson, free and divested 
of any and all liens, created or existing, in favor of either plaintiffs 
or said bank by reason of said bills of sale or either of them, and 
subject only to the new rights or liens acquired over the same as in 
this answer alleged; and having become such owner said Dawson, still 
with the knowledge and consent of plaintiffs and at great expense and 
consumption of bis own time, labor, and money and risk, proceeded 
to drive or have driven said stock of cattle out of said county of 
Van Zandt and into said county of Montague, intending to continue 
such drive, as was well known and consented to by plaintiffs, out of 
the State of Texas, and until he was stopped and delayed by the 
plaintiffs by their suing out and wrongfully seizing said cattle by a 
writ of sequestration while they were in transitu in said county of 
Montague. 
i hat in pursuance of that part of said agreements that provided 
that plaintiffs and said bank should each, in lieu and in satis- 
151 faction of their respective lens existing by virtue of said bills 
of sale, have and take an interest in the said note of said Daw- 
son in proportion to the amount of their respective debts against 
sald Oneal that should be admitted by him to be correct, and that 
their security for the same and the means of their payment should 
be to receive from said Dawson the cash proceeds of the sale of said 
rattle by said Dawson, which sales it was contemplated would be 
made.as soon as said eattle could be driven to their known points 
of destination or market beyond the boundaries of Texas and the 
performance of which was further secured by providing that plain- 
tiffs and said bank might select and appoint a mutual agent to ac- 
company said cattle on their drive and to their destination and be 
always present when the same or any part of them were sold, and, 
having possession of said Dawson’s said note, to receive such payment 
or payments and eredit the same on said note until it should be 
fully satisfied, the plaintiffs and the said bank did, at the nomina- 
tion of plaintiffs, select and appoint as such mutual agent General 
Henery I. McCullough, who was capable and efficient, and, having 
so appointed him such agent and he having accepted it, 
152 plaintiffs and said bank delivered to him, their said agent, 
the said note of said Dawson and saw him enter upon the 
duties of his agency. 

That at the date of the execution as aforesaid of said note by said 
Dawson it was ascertained and agreed by and between plaintiffs and 
said bank and said Oneal that the pro rata interest of plaintiffs 
therein should be of the principal $9,317.22, and that the pro rata 
interest of said bank therein should be of the principal $9,715.78 ; 
and each of said parties were required by their said contracts to give 
said Oneal absolute credit on their respective demands against him 
for their respective pro rata interests in said Dawson note and to 
rely on that for their payment; and said bank did accordingly then 
and there give to the said Oneal a receipt for said sum of $9,715.78, 


agknowledging the payment of that much of their debt by him, and 
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pl’ffs acknowledged payment of the sum of $9,317.22 of their debt 
against said Oneal, which was all of said debt that he ‘acknowledged 
to be due and all that he did not then and now dispute. 

That immediately following the closing of said transactions and 
delivery of said cattle said Daw son, meeting with what he considered 

an advantageous offer, sold ‘out of the cattle so purchased by 
153 him and delivered as he had a right to do, in the presence of 

and with the knowledge of the said Henry E. McCullough, 
agent as aforesaid,a number thereof for the sum of $3,419.00, which 
he received and paid over then and there to said Henry E. McCul- 
lough, as mutual agent as aforesaid, and which was then and there 
credited on said Dawson’s said note,s said credit being entered thereon 
by plaintiffs’ attorney-at-law, then present, to illustrate to the mu- 
tual agent how it should be done, and the said McCullough, as such 
mutual agent, and in the presence of the other agents of plaintiffs 
and said bank, by whom said contracts and agreements had been 
consummated, divided and prorated said payment of $3,419.00 by 
paying to the plaintiffs the sum of $1,668.50 thereof and by paying 
to said bank the sum of $1,750.50 thereof, and which payments were 
received and kept by pl: aintiffs and the bank without objection. 

And afterwards, on, to wit, the 26 May, 1880, said Dawson, having 
sold other of said cattle, paid s said McCullough, as such agent, as 
proceeds thereof the sum of $1,842.00, which was also credited by 
him on said Dawson’s note; but the payment being made to him in 

the form of a check on persons in St. Louis, where pl’ffs then 
154 resided, said McCullough, trusting to the honesty of plain- 

tiffs, forwarded said check to plaintiffs for collection, and 
the same time drew a check on plaintiffs in favor of said bank for 
the pro rata part of said payment, which belonged to said bank, 
which was, to wit, the sum of $939.88. 

Defendants aver that plaintiffs presented said check so forw: arded 
them and collected $1,842.00, the full sum thereof, but when the 
said check for their pro rata part, $939.88, was presented to plaintiffs 
at the instance of said bank they refused to pay the same or any 
part thereof, and have always since so refused, and have wrongfully 
appropriated the whole thereof to their own use, and though often 
since requested to pay said sum of money have never paid or ten- 
dered payment of the same and do not now bring said money or 
said Dawson’s note into court or offer and provide for placing the 
other parties to said contracts in the like favorable condition that 
they occupied when they were made or offer to indemnify them for 
the losses they have incurred by relying on plaintiffs’ promises. 

Defendants herewith file the letters and reports of s'd McCullough 
in regard tos’d agency as part of this answer, marked Exhibits — —. 

These defendants deny that the two agreements referred to 

155 in plaintiffs’ amended bill are parts of each other in the 
sense that all the provisions of the one are provisions of the 

other, in the sense that all agreements between the same parties in 
relation to the same transaction and executed at the same time are 
to be treated as one instrument, because they say the two agree- 
ments now in controversy were not between the same parties, because 
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there was a party to each and not a party to the other and not bound 
by the recitals in the one to which lie was not a party, and said agree- 
ments embrace separate, independent, and distinct obligations and 
rights; defendant Dawson was not a party to or in any way bound 
by the agreement between pl’ffs and said bank and said Oneal, and 
said Oneal was not a party to or bound by the one between pl’ffs 
and said Dawson and said bank. 

The purpose of the various contracting parties in entering into 
said three several agreements was to accomplish the double purpose 
of transferring and selling to said Dawson the title to the cattle de- 
livered to him as aforesaid, disencumbered and free from every and 
all liens or claims theretofore held against them by plaintiffs or 

said bank, and charged only with the new lien or trust on the 
156 same provided to be enforced as aforesaid through the agency 

of said McCullough, and at the same time to provide for cer- 
tain settlements, contingencies, and securities between same, and 
not all of said contracting parties. - 

Wherefore several separate and distinct agreements were entered 
into, each relating to separate and distinct rights, obligations, and 
undertakings of the parties to each agreement; but each of said 
agreements provided for separate obligations and rights from each 
other one, and any party to one of them not a party to another one 
was not liable for and had no means of compelling performance of 
such other one. 

Defendants say that in compromising and adjusting the rights 
and obligations of so many different parties and interests involving 
the introduction of def’t Dawson, a new party who had no connec- 
tion with the old transactions, it became and was necessary to make 
a number of separate and distinet agreements, some Joint as to some 
of the parties interested and separate as to other parties, but none 
joint as to all. 

These defendants say the allegations in plaintiffs’ amended bill 
of the substance of the two agreements therein referred to, one signed 
by defendant Oneal and pl’tfs and the defendant bank, the other 

by the def’t Dawson, pl’ffs, and said bank, are in the 
157  ~=main correct, and where not correctly stated is shown by the 

copies of said agreement filed as exhibits to said amended 
bill, but they allege that the interpretation and construction thereof, 
as well as the inferences, deductions, and conclusions drawn in said 
bill thereon, are fallacious and unauthorized by anything contained 
in said agreements. 

Defendants aver that by said agreements with plaintiffs and by 
the subsequent execution thereof by the purchase of said cattle by 
def’t Dawson, and the giving of his note with the trust aforesaid, 
the original claims and liens of pl’ffs and s’d bank on s’d cattle 
purchased by s’d Dawson were forever extinguished, and said new 
lien, different in every particular, was substituted in their places. 

It is not true, as plaintiffs allege in their amended bill, that said 
original claims or liens of pl’ffs and said bank, or either of them, 
followed said stock of cattle into the possession of said Dawson after 
their sale and delivery to him as aforesaid, and it is not true that 
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said Dawson acknowledged in the 4greement aforesaid, to which | 
was a party with pl’ffs and said bank, or at any other place or 1 

any manner, that said cattle so sold and delivered to him were afte 
such sale and deliv ery In any manner or to any extent subje 

158 to or bound by said Hens theretofore existing in favor of eithe 
plaintiffs or said bank ; but it was to the new and specific lier 

or trust created by said Daw son in favor of plaintiffs and said ban 
jointly that reference was meant and intended by the expressions it 
said agreement vetween s said Dawson, plaintiffs, and said bank, in 

regard to said Dawson’s possession of said cattle and his purchase 
thereof being subject to a lien in favor of plaintiffs and of said bank. 

These defendants aver that before the said cattle were delivered 
as aforesaid to said Dawson, and at the time of such delivery, plain- 
tiffs knew the exact extent to which their said debt against him was 
disputed by said Oneal, and the amount so disputed was not only 
known, but it was the necessary basis of the appropriation of the 
proceeds of payments made on said Dawson’s said note and of the 
receipts given, respectively, by pl’ffs and said bauk to said Oneal, 
and being so known plaintiffs consummated and executed said 
agreements as aforesaid and afterwards ratified such consummations 
by receiving and appropriating the fruits and benefits thereof. 

That as to the haste of said Dawson to commence the drive of 

said cattle, his object in making their purchase was to make 
159 profit in selling them again and in fulfilling contracts of sale; 
that he expected to accomplish these purposes by having said 
cattle or the bulk thereof driven or transported out of the State of 
Texas, which was known to pl’ffs; that punctuality and dispatch 
was of material importance, and twelve days beyond the time named 
in said agreement of sale had already elapsed, to the injury of s’d 
Dawson. Wherefore, having become the owner of said cattle and 
executed his agreement, and to avoid the expense and loss of delay, 
he was anxious to commence and did commence to drive said stock 
of cattle, at great labor, expense, and risk, to its point of destination 
out of the State of Texas and over a route r running through the 
county of Montague, in said State, all with the knowledge and con- 
sent of plaintiffs. 

These defendants say that the agreements executed, respectively, 
by them as aforesaid were so executed at Fort Worth on, to wit, the 
20 day of March, 1880, the date stated in plaintiffs’ amended bill ; 
that they were preliminary to the then proposed but afterwards 
consummated sale from Oneal to def’t Dawson; that they depended 

for effect, and as the only contingency affecting them, upon 
160 the consummation of said sale, including only the oathering 

and delivery of the cattle by Oneal to Dawson and the pay- 
ment of price stipulated for between Oneal and Dawson by Dawson 
in the manner provided for in the agreement between said Dawson 
and plaintiffs and said bank; that the meaning of the reservation 
and limitation of its recitals in the aforesaid agreement between 
said Oneal and plaintiffs and said bank was that if said sale by said. 
Oneal to said Dawson should not afterwards be consummated by 
the delivery of said stock of cattle, or, more truly stated, of so many 
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cattle as should be sold and delivered by said Oneal to said Dawson, 
and by the payment or securing of the price thereof by said Dawson 
as provided in said agreement, then in any future suit that might 
arise between said Oneal and plaintiffs and said bank, or between 
any of them, in relation to their then existing demands and claims, 
or any of them, the recitals in the said agreements then executed 
and delivered should not be used to the prejudice of any of said 
parties, and said reservation and proviso did not mean and was not 
intended to mean or accomplish anything more; that it required 
time, labor, and money to gather, count, and deliver said stock of 

eattle,and the object of executing said agreements in advance 
161 of the completion of the purchase by Dawson of the cattle 

was to assure the sale after such labor and expense had been 
incurred. , 

That, relying on their respective agreements, said Oneal and 
Dawson proceeded to perfect the said sale and agreed upon the price 
per head to be paid by said Dawson for the said cattle and for the 
place of delivery thereof to be at ‘a pen near the town of Will’s Point, 
in said county of Van Zandt; that at great trouble and expense, 
both to defendant Oneal and defendant Dawson,a large number of 
cattle belonging to said Oneal and embraced respectively in the 
liens of pl’ffs and said bank, some in — and some in the other, had 
been gathered, driven, penned, and were ready for delivery at said 
place of delivery on the 22 May, 1880, and said Dawson and Oneal 
being present at the place of delivery, the plaintiffs and said bank, 
on being notified of the readiness of said cattle and the proposed 
delivery thereof, made their appearance, by their agents and legal 
advisers, at said place of delivery on said last-mentioned date for 
the purpose of consummating the sale and delivery of said cattle to 
said Dawson, and then and there, by the act, procurement, consent, 
and ratification, knowingly and voluntarily given, of plaintiffs, said 

bank, said Oneal, and said Dawson, said sale was consum- 
162 mated and completed by the doing and performing by each 

and all of said parties of everything agreed upon or required 
to be done, and said cattle were delivered to and then and there 
became the property of said Dawson, free and divested of the afore- 
said original liens and claims of plaintiffs and of said bank. 

And these défendants further charge that, without knowing the 
details of the pecuniary transactions between pl’ffs and said Oneal, 
they have been informed and they now charge it to be a fact that 
said O’Neal did, at the date of the said sale, have a large and valu- 
able number of other cattle not included in said sale and delivery 
to defendant Dawson, but which said Oneal was willing and then 
offered to deliver to said Dawson, upon the same terms and for the 
same purpose, if the required time for the gathering thereof was 
allowed, and that his proposition was to do so in a few days; but 
plaintiffs, being satisfied, agreed that the delivery of the stock then 
gathered should take place without waiting to include more, by 
which their security would have been increased. 

At the date of said sale and delivery to said Dawson def’t Oneal 
had owned of the same stock of cattle ranging in the county of Van 
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Zandt part of the ON brand and not included in the sale or 
163 delivery to said Dawson as many as 350 head, of the value 

of $5,250.00, as pl’ffs well knew, and which were seized a few 
days afterward by an alias writ of sequestration, wrongfully issued 
at the instance of pl’ffs in this case. 

And these defendants further aver that they are informed and 
believe and they now charge that at the date of said sale and deliv- 
ery said Oneal was solvent,and that he owned real estate in the said 
county of Van Zandt and elsewhere in the State of Texas of value 
much more than sufficient over and above every lien on or against 
the same to pay off and fully discharge much more than said sum 
of $8,500.00 disputed and contested between him and plaintiffs, and 
that then and there on said 22 May, 1880, he had placed in the hands 
of his attorney his title papers to such real estate with instructions 
and for the purposes of him, his said attorney, preparing a lien or 
mortgage on said lands to secure the ultimate payment of said dis- 
puted amount, and his said attorney was then and there ready to 
prepare the instrument creating such lien and security, and said 
Oneal was ready and proposed to execute the same, which purpose 
and readiness was then and there made known to the attorney of 

plaintiffs, and the execution of the same was prevented only 
164 by the claim and demand of plaintiffs then and there made 

that said security should include a power to sell said property 
at public sale and for cash within ten days after the amount due 
pl’ffis from said Oneal should be ascertained, which was declined by 
the attorney of said Oneal because not required or justified by the 
agreement aforesaid, and because arbitrary and unjust and leading 
to the sacrifice of said property, and pl’ffs insisting on such rigid 
and unauthorized exaction said security was not executed, very much 
to regret of said Oneal. 

And in fact they charge that said Oneal was very anxious to ar- 
bitrate and secure and settle the amount due by him to plaintiffs, 
and then and there and afterwards repeatedly offered and was al- 
ways ready and willing to do so, but pl’ffs, by their att’ys and agents, 
intending to intimidate and oppress him, then are there refused to 
take said security, except the power to forclose it as aforesaid was 
given, and boasted that unless he submitted to their exactions they 
would immediately cause suits to be instituted against him and his 
property to be seized and sold, and it was in reply to such threats 
as these and so made that the attorney of said Oneal and not said 

Oneal himself said and retorted in a spirit of bravado and 
165 not seriously and not in the hearing or with the knowledge 

of said Oneal that plaintiffs could not accomplish anything 
by that course, because said Oneal was insolvent and his land and 
cattle mortgaged beyond their value, and the few cows and calves 
owned by him were exempt from forced sale, &e., which was said to 
facilitate a settlement according to said agreement and not to defeat it. 

And which statements, so far as said property being mortgaged, 
&c., could have been easily ascertained by the records, or by investi- 
gation, or by showing any disposition to carry out said agreement 
in good faith, to be a delusion, and said statements were not in fact 
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the cause of the failure of plaintiffs to consummate their agreement 
with said Oneal, and were not made&-to prevent the same, ‘but were 
intended rather to advance the same, but the real cause of the fail- 
ure to consummate the same was that plaintiffs had conceived the 
purpose and really intended to put into execution, their threats of 
suit, &e., by doing what they in fact proceeded to do in a day or 
so after—that is,sue and seize the property in a distant county 
under circumstances that they believed would lead to its being 
surrendered to them rather than suffer the damage, delays, 
166 and _ lossess that they believed would otherwise be produced 
to defendants; and in fact, in regard to all matters in dispute 
between plaintiffs and defendant Oneal, these defendants say their 
agreements, settlements, rights, and obligations were never made or 
intended to be made dependent upon their final settlement; butif by 
any possibility these defendants shall be found to be mistaken in 
their conclusions as to the interpretation and effect of said agree- 
ment, then they charge that plaintiffs, by their acts in making said 
agreements, in afterwards allowing and consenting to the delivery 
of said cattle to defendant Dawson, and to their being driven by 
him beyond the limits of the county, by accepting his promissory 
note for the purchase-money of said cattle, by allowing him to sell 
part of said cattle as his own property, and by accepting a pro rata 
part of the proceeds of said cattle and appropriating the same, ac- 
cording to the terms of their agreement with said Dawson and said 
bank, asa completed agreement, and by their sending, in connection 
with said bank, a mutual agent to accompany said cattle out of the 
county of Van Zandt and into and out of the county of Montague 
and out of the State for the express purpose of consenting to 
167 and aiding such driving and such sale of said cattle by de- 
fendant Dawson as the absolute owner thereof and to receive 
the proceeds of such sale and divide it between plaintiff and said 
bank, according to the termsof their agreement waive all right, ifsuch 
existed, to annul said agreements and contracts or any part of the 
same, and said waiver estops plaintiffs from denying that said cattle 
had become the property of said Dawson and from asserting any 
other claim or lien on the same save and except their right to par- 
ticipate as aforesaid in the fund produced by their sale by the said 
Dawson. 
These defendants charge that plaintiffs have acted in bad faith, 
inequitably, fraudulently throughout the whole of said transactions. 
Plaintiffs well knew that none of the defendants herein were resi- 
dents of the county of Montague or liable to be sued therein on a 
personal demand, and they well knew that the legal situs of said 
stock of cattle was in the county of Van Zandt and not in the county 
of Montague. They well knewthatif they had any cause of action 
or lien on said cattle they existed before the cattle left said county of 
Van Zandt and that they had waived the same. ‘They well knew that 
said property was never situated in the county of Montague, 
168 but was in the act of being passed through said county by 
their consent and under the supervision of their own agent, 
and they knew the fact of the claim and interest of said bank in 
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said cattle as well as the legal necessity of its being made a party to 
this suit, but in view of all this they instituted this suit in a county 
without jurisdiction on a cause of action which they knew had been 
extinguished and on a ground which, if it existed at all, was by 
their own procurement. ‘They well knew the fact, now charged to 
be true, that there was never any undertaking or promise to perform 
said contract in the said county of Montague, and yet they cause- 
lessly procured said cattle to be seized by a writ of sequestration 
wrongfully and fraudulently sued out to give the district court of 
that county jurisdiction, intending by reason of the inconvenience 
to said Dawson and the want of pecuniary ability of the defendants 
to prevent their replevying said cattle and to make them suffer irre- 
trievable damage or submit to a settlement upon plaintiffs’ own 
terms, and it was to avoid the aid that the pecuniary abilities of said 
bank would be of to the defendants in protecting their Just and legal 
rights under such harsh proceedings rather than ignorance of its 
being a necessary party to this suit that it was omitted as a defend- 
ant. 
169 These defendants further charge that while said cattle were 
in transitu as aforesaid said Dawson sold another lot of said 
cattle and paid the proceeds thereof, amounting to the sum of one 
thousand eight hundred & forty-two dollars, to said mutual agent 
of plaintiffs and said bank, which sum was credited by him on said 
Dawson’s note, which he was carrying with him for collection as afore- 
said and which it was his duty to prorate between plaintiffs and said 
bank as aforesaid, but which sum, being paid ina draft on a house in 
the city of Saint Louis, the place of residence of plaintiffs, was endorsed 
by said mutual agent and forwarded to pl’ffs for collection, and at 
the same time be drew a draft on pl’ffs in favor of said bank for its 
pro rata part of said payment, which draft, though duly presented 
for payment to pl’ffs, they failed and refused to pay, but in bad faith 
appropriated the whole cf said money and still so appropriate it, as 
shown by their bill, without the consent of said bank. 

These defendants further say that the said note of said Dawson 
has never been surrendered or offered to be surrendered to him by 
pl’fis even to the extent they may have power over the same; 
that the money paid them in pursuance of said agreements has 

never been refunded or offered to be refunded by them; that 
170 they have never restored or offered to restore any party to 

any of said agreements to the status that each party occupied 
before they were made, and they have never surrendered or offered 
to surrender any benefit or advantage that they have derived from 
them, but still retain all of them while they repudiate their corre- 
sponding obligation. | 

These defendants deny all charges in plaintiffs’ original oramended 
bills of fraud or fraudulent combinations between said Oneal and 
said Dawson and said bank or any of its officers to do the things 
charged in said bills or either of them or to do the whole or any 
part of said things: and they deny that said Dawson ever — any 
time disposed of said cattle or any portion thereof after they were so 
as aforesaid delivered to him or offered or intended to dispose of 
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them, contrary to the true intent and meaning of his agreements 
aforesaid, but, on the contrary, theyssay said Dawson was carrying 
out said agreement in good faith. 

These defendants say that it is true that for several days before the 
date of said agreements said Dawson and said Oneal were negotiating 
and discussing the sale to said Dawson of said stock of cattle, and, it 

being found necessary to have the consent of the officers of said 
171  ~bank as well as plaintiffs to said sale to make the title of said 
Dawson good, conversations were had between said Oneal, Daw- 
son, the officers of the bank, and pl’ffs’ agents, but nothing was at 
any time said or proposed by any of said parties in regard to de- 
ceiving or taking any advantage of or injuring in any way the 
plaintiffs herein, and if said Oneal had any purpose to or in any 
manner or by any means contemplated, intended, or tried to de- 
ceive plaintiffs or either of them or to get any undue advantage 
such purpose was never communicated to either of these defendants 
by said Oneal or any other person and never in any manner or by 
any means came to the knowledge of them or either of them, but, 
on the contrary, they believed and had every reason to believe that 
said Oneal was acting and was intending to act in the utmost good 
faith with the plaintiffs, and the only declarations ever made by said 
Oneal within their hearing or that ever came to their knowledge 
were to the effect that he intended and had the means to secure and 
pay plaintiffs all that he was justly owing them, but they charge 
that plaintiffs themselves well knew from said Oneal himself long 
before said agreements were signed that he did not acknowledge, 
but disputed, the justice of a considerable part of their accounts 
against him. | 
172 These defendants further deny that previous to and at the 
date of said agreements the said bank or its officers had any 
knowledge of the number or value or situation of the cattle owned 
by said Oneal, whether included in said pl’ffs’ bill of sale or in said 
bank’s deed of trust or outside of both, further than the representa- 
tions and siatements made to them in regard thereto by said Oneal 
and said bank, nor any officer or agent of said bank never, after any 
private conversation with said Oneal and Dawson or either of them 
or at any other time, pretended or represented to plaintiffs or either 
of them or to any agent of theirs that said bank or any of its officers 
or agents had any such knowledge; and these defendants say it is 
not true that either of them deceived or caused to be deceived pl’ffs 
or either of them in any’ respect, but the fact is that even with the 
advice of their attorney, as alleged in their bill, pl’ffs were not con- 
vinced that their debt was secure as it stood, and they did not enter 
into the new arrangement only for the purpose of pleasing and ac- 
commodating the bank and with unselfish motives, but they entered 
into it to better their own condition, and persisted in and adhered 
to it after they had enjoyed the opportunity of mature reflection 
and after they had seen the very stock of cattle that Oneal 
175 was selling to Dawson. 
These defendants deny all allegations in said bill in regard 
to collusion by them or either of them to get possession of said stock 


11—387 


§2 THE CITY NATIONAL BANK OF FORT WORTH ET AL. VS. 


of cattle or to get said agreements executed before there was a full 
and final settlement by and between plaintiffs and defendant On-al 
with the purpose of obtaining by any def’t hereto any advantage over 
or from plaintiffs, and they deny that said Dawson ever disposed of 
any of said cattle in any other manner than such as he was author- 
ized to do by the terms of his said agreements and as the owner 
thereof, or that he ever made any disposition of any part of the same 
which he concealed from the said McCullough, or that the said Me- 
Cullough was deceived in any respect; that the said McCulloch un- 
dertook to keep along with the cattle and if he failed to do so it was 
not the fault of said Daw son, and neither deprived him of the right 
to sell or exchange said stock of cattle, or conferred on him the right 
to divert tne proceeds thereof from the purposes agreed on as afore- 
said, and they charge that none of said things were done. 

These defendants. deny that said stock of cattle after it was re- 
plevied was sold by said Dawson tosaid bank for the sum of sixteen 

thousand five hundred dollars. 
174 These defendants adopt all of the allegations and excep- 
tions and demurrers and pleas filed by the defendants, Dawson 
and Oneal, in the district court of Montague county, as w ell as the 
answer of defendant Oneal, filed in this court, and pray the benefit 
of the same as fully as if pleaded in due order in this court or as if 
set out herein. 

And tirese defendants deny all and all manner of unlawful com- 
bination and confederacy wherewith they are by the said bill 
charged, without this, that there is any other matter, cause, or thing 
in the said complainants’ said bill of complaint contained material 
or necessary for these defendants to make answer unto and not 
herein and hereby well and sufficiently answered, confessed, trav- 
ersed, and avoided or denied is true to the knowledge or belief of 
these defendants. 

All of which matters and things these defendants are ready and 
willing to aver, maintain, and prove as this honorable court shall 
direct, and humbly pray toybe hence dismissed, with their reasonable 
costs and charges in this behalf most wrongfully sustained. 

BALL & McC ART, 
WELLBORN, LEAKE & HENRY, 
Solicitors for Defendants. 


(Endorsed :) Hunter, Evans & Co. vs. The City Nat’] Bank of Ft. 
Worth. John Dawson, John O’Neal. 
175 Bill of Revivor. 
In U.S. Circuit Court at Dallas. In Chancery. 


Hunter, Evans & Co 
vs. No. 21. 
JNO. ONEAL et al. 


Now come the complainants in the above-entitled cause, R. D. 
Hunter, A. G. Evans, & M. P. Buel, citizens of the State of Missouri, 


21 full 
Jn-al 


over 
ed of 


thor- 
wher 
same 
Me- 
un- 
was 
ight 
ight 
fore- 


; re- 
een 


cep- 
son 
the 
efit 
s if 


ym - 
i] ] 
Ing 
jal 
10t 
iV- 
of 


nd 


all 


le 


t. 


R. D. HUNTER ET AL., &€. 83 


and respectfully show they filed “in the district court of Montague 
county, Texas, their original bill against Jno. A. Oneal & Jno. Daw- 
son, and both said defendants appeared & pleaded thereto in due 
time; that said cause was then removed to this court, and upon the 
order of this court complainants filed their amended bill herein on 
September 30, 1881, making by said bill the City National Bank of 
Ft. Worth also a party defendant to said suit; that said defendant 
Oneal had pleaded to the jurisdiction of the district court of Mon- 
tague county, and, subject to said plea, by an agreement of the par- 
ties to said suit, the same was put at issue and testimony taken & 
publication thereof had at the rule day in December, 1882; that 
during the said month of December, 1882, the said defendant Oneal 
departed this life intestate, and Mary Oneal, who resides in Van 
Zandt county, Texas, and is a citizen of said State, was duly ap- 
pointed & qualified as the administratrix of the estate of said Jno. 

A. Oneal; that the relief sought by complainants against 
176 said Oneal was the establishment & recovery of a debt due 

by him to complainants & the foreclosure of a mortgage given 
by him to secure said debt, and since the death of said Oneal com- 
plainants are entitled to that relief against the said administratrix ; 
wherefore complainants pray that said suit abated by the death of 
said Oneal may be revived, and that the writ of sabpcena may issue 
herein to the said administratrix, and that such further proceedings 
may be had in said cause as in law & equity are proper, &, as in 
duty bound, complainants will ever pray, «ce. | 

A. T. WATTS & 
SAWNIE ROBERTSON, 


Solicitors for Compl'ts. 
(Endorsed :) No. 21. Ch’y. Hunter, Evans & Co. vs. Jno. A. 
Oneal et al. Bill of revivor. Subpcena waived & service accepted 
this April 80, 1883. Leake & Henry, solicitors for defendant. 
Appearance of Mary Oneal. 
In United States Circuit Court, Northern District Texas, at Dallas. 
Hunter, Evans & Co. vs. JoHN A. ONEAL et al. 


And now comes Mary Oneal, defendant named in the bill of re- 
vivor filed by the plaintiffs, by her solicitors, and enters her appear- 


ance in this cause. 
MARY ONEAL, 
By LEAKE & HENRY, 
Solicitors for said Defendant. 


177 (Endorsed :) No. 21. Hunter, Evans & Co. vs. John A. 
Oneal et al. Appearance of Mary Oneal. 
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of cattle or to get said agreements executed before there was a full 
and final settlement by and between plaintiffs and defendant Oneal 
with the purpose of obtaining by any def’t hereto any advantage over 
or from plaintiffs, and they deny that said Dawson ever disposed of 
any of said cattle in any other manner than such as he was author- 
ized to do by the terms of his said agreements and as the owner 
thereof, or that he ever made any disposition of any part of the same 
which he concealed from the said McCullough, or that the said Mc- 
Cullough was deceived in any respect; that the said McCulloch un- 
dertook to keep along with the cattle and if he failed to do so it was 
not the fault of said Dawson, and neither deprived him of the right 
to sell or exchange said stock of cattle, or conferred on him the right 
to divert the proceeds thereof from the purposes agreed on as afore- 
said, and they charge that none of said things were done. 

These defendants deny that said stock of cattle after it was re- 
plevied was sold by said Dawson tosaid bank for the sum of sixteen 

thousand five hundred dollars. 
174 These defendants adopt all of the allegations and excep- 
tions and demurrers and pleas filed by the defendants, Dawson 
and Oneal, in the distfict court of Montague county, as well as the 
answer of defendant Oneal, filed in this court, and pray the benefit 
of the same as fully as if pleaded in due order in this court or as if 
set out herein. : 

And these defendants deny all and all manner of unlawful com- 
bination and confederacy wherewith they are by the said bill 
charged, without this, that there is any other matter, cause, or thing 
in the said complainants’ said bill of complaint contained material 
or necessary for these defendants to make answer unto and not 
herein and hereby well and sufficiently answered, confessed, trav- 
ersed, and avoided or denied is true to the knowledge or belief of 
these defendants. 

All of which matters and things these defendants are ready and 
willing to aver, maintain, and prove as this honorable court shall 
direct, and humbly pray tojbe hence dismissed, with their reasonable 
costs and charges in this behalf most wrongfully sustained. 

BALL & McCART, 
WELLBORN, LEAKE & HENRY, 
Solicitors for Defendants. 


(Endorsed :) Hunter, Evans & Co. vs. The City Nat’] Bank of Ft. 
Worth. John Dawson, John O’Neal. 
175 Bill of Revivor. 
In U.S. Circuit Court at Dallas. In Chancery. 


Hunter, Evans & Co. 
US. No. 21. 
JNO. ONEAL ¢4¢ al. 


Now come the complainants in the above-entitled cause, R. D. 
Hunter, A. G. Evans, & M. P. Buel, citizens of the State of Missouri, 
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and respectfully show they filed in the district court of Montague 
county, Texas, their original bill against Jno. A. Oneal & Jno. Daw- 
son, and both said defendants appeared & pleaded thereto in due 
time; that said cause was then removed to this court, and upon the 
order of this court complainants filed their amended bill herein on 
September 30, 1881, making by said bill the City National Bank of 
Ft. Worth also a party defendant to said suit; that said defendant 
Oneal had pleaded to the jurisdiction of the district court of Mon- 
tague county, and, subject to said plea, by an agreement of the par- 
ties to said suit, the same was put at issue and testimony taken & 
publication thereof had at the rule day in December, 1882; that 
during the said month of December, 1882, the said defendant Oneal 
departed this life intestate, and Mary Oneal,.who resides in Van 
Zandt county, Texas, and is a citizen of said State, was duly ap- 
pointed & qualified as the administratrix of the estate of said Jno. 

A. Oneal; that the relief sought by complainants against 
176 said Oneal was the establishment & recovery of a debt due 

by him to complainants & the foreclosure of a mortgage given 
by him to secure said debt, and since the death of said Oneal com- 
plainants are entitled to that relief against the said administratrix ; 
wherefore complainants pray that said suit abated by the death of 
said Oneal may be revived, and that the writ of subpcena may issue 
herein to the said administratrix, and that such further proceedings 
may be had in said cause as in law & equity are proper, &, as in 
duty bound, complainants will ever pray, «ce. 

A. T. WATTS & 
SAWNIE ROBERTSON, 


Solicitors for Compl'ts. 
(Endorsed:) No. 21. Ch’y. Hunter, Evans & Co. vs. Jno. A. 
Oneal et al. Bill of revivor. Subpcena waived & service accepted 
this April 380, 1883. Leake & Henry, solicitors for defendant. 
Appearance of Mary Oneal. 
In United States Circuit Court, Northern District Texas, at Dallas. 
Hunter, Evans & Co. vs. Joan A. ONEAL ef al. 


And now comes Mary Oneal, defendant named in the bill of re- 
vivor filed by the plaintiffs, by her solicitors, and enters her appear- 


ance in this cause. 
MARY ONEAL, 
By LEAKE & HENRY, 
Solicitors for said Defendant. 


177 (Endorsed :) No. 21. Hunter, Evans & Co. vs. John A. 
Oneal et al. Appearance of Mary Oneal. 
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Agreement for Publication of Testimony. 
In U.S. Cireuit Court at Dallas. Chancery. 


Hunter, Evans & Co.) 
VS. No. —. 
ONEAL, Dawson, ef al. j 


Now come the parties in & to the above-entitled cause and agree 
that the testimony, the taking of which in said cause has been com- 
pleted & closed in s said cause, may be this day opened & published 
with the same effect as if done by order of court. 

This Nov. 8, 1882. 

SAWNIE ROBERTSON, 
Solicitor for Complainants. 
WELLBORN, LEAKE & HENRY, 
Solicitors for Defendants. 


(Endorsed :) No. 21. Ch’y. Hunter, Evans & Co. vs. Oneal, Daw- 
son, et al. Agreement for publication of testimony. Filed Nov. 8, 
1882. <A. J. Houston, clerk. 


eeenons of R. D. pr M. P. Buel, L. W. Evans, F. W. F lato, 
aeeue Witnesses. 


Depositions of R. D. Hunter, M. P. Buel, L. W. Evans, F. W. Flato, 
Jr., taken before Seneca N. Taylor, a notary public, St. Louis Co., 
Missouri, and sworn to before him on the 9th of December, 1882 2. 


Interrogatories propounded to J. B. F. Sampsel, F. W. Flato, Jr., 
Lewis Evans, M. P. Buel, A. J. Evans, and R. D. Hunter, 
178 witnesses for the plaintiffs, and which said interrogatories 
the said witnesses will answer separately and each for himself. 


(Answers of R. D. Hunter to the following interrogatories :) 


Interrogatory first. State your name, age, and occupation ; also 
state what interest, if any, you have in the above entitled and num- 
bered cause. 

Answer to Ist int’y. My name is Robert D. Hunter; I am 47 
years of age; am in the live stock commission business at the Na- 
tional Stock Yard, Ills.; I am a partner in the firm of Hunter, 
Evans & Co., the pl’ffs in this suit; I have a 2 interest in said firm 
and the same in this suit. 

Int’y second. State fully all and everything you know about the 
claim upon which this suit is based; when and how did it occur. 
If the same grew out of a business transaction by and between the 
plaintiffs, Hunter, Evans & Co., and the defendant, John A. Oneal, 
with reference to the shipment and sale of cattle and advances made, 
then you will state all you know about the same, giving names, 
dates, and other particulars. You will also please ‘append to your 


f= 
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answer hereto a full and complete statement of all the trans- 
179 actions between said parties, and you will also, in answering 

this interrogatory, explain fully and particularly each and 
every item in said statement, and if there are any vouchers as to 
items therein charged, then give the nature of said voucher and in 
whose possession the same may be found. 

Answer to 2d int’y. This suit is based upon transactions between 
the def’t Oneal & my said firm during the year 1879; some time in 
Feb., 1879. I was in Texas in the interest of my said firm when I 
met said Oneal. He asked meif our said firm would furnish bim 
money to buy and ship cattle with during the spring & summer 
of 1879. I agreed, on the part of our said firm, to do this for him 
on cattle ready for shipment. The cattle were to be consigned to 
our said house at National Stock Yard, Illinois. I further agreed 
with Oneal to pay him a rebate of ten (10) dollars per car off of the 
$100.00 rate of freight from Fort Worth, Texas, to said National 
Stock Yards on his own cattle and cattle purchased by him for ship- 
ment to our said firm. I also agreed to pay him half commission 
on any cattle that he caused to be consigned to our said firm from 

Terrell, Texas, and points on the Transcontinental R. R. 
180 only outside of his own. Some time in March, 1879, he made 
application to our firm for permission to draw time drafts 
on us for the purpose of making advances on cattle contracted 
for by him for shipment to our said firm as soon as said cattle 
were fat enough and ready for market, to which plaintiffs agreed, 
and aecepted his time drafts from time to time, as is shown 
in statement attached as an exhibit to witness Buel’s testimony. 
Later in the season our firm thought Oneal was paying foolish 
prices for cattle, and from time to time cautioned him by letters 
(copies of which are hereby attached, marked 1, 2,3, 4, 5, 6, 7,) about 
buying any more cattle, and also about making drafts on us without 
having shipments of cattle ready to cover drafts, to which he, def’t 
Oneal, paid no attention. After writing him repeatedly to come to 
St. Louis and fix up his matters with us, he came about the 20 of 
Aug., 1879, and gave us, pl’ffs,a bill of sale of his stock of cattle 
branded O N and held in Van Zandt and adjoining counties, Texas, 
for the purpose of securing his indebtedness to our said firm. 
Int’y third. If — the statement called for in the foregoing 
181 interrogatory there are any itemsof interest charged against the 
defendant, John Oneal, then explain fully such items; and 
if in said statement there is any item of loss on shipment to New 
York you will state fully all and everything you know about the 
same; and if you have any letter or letters of the defendant, John 
Oneal, with reference to said items or with reference to said ship- 
ment, then please attach the same, properly identified, to your answer 
hereto and state in whose handwriting said letter or letters are and 
how you know that fact. 

Answer to third int’y. It is always customary with us and with 
others in our line of business, as far as [ am acquainted, to charge 
interest on our drafts, and from Sept. 30, 1879, we charged def’t 
Oneal interest on his account because he was largely overdrawn as 
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to cattle shipped to New York. I know nothing except what ap- 
pears from statement heretofore referred to. A copy of our letter to 
Oneal is attached to witness Buel’s testimony. 

Int’y fourth. If in said statement there are any items of exchange 
or amounts paid shippers, or both, then you will please explain fully 
each and every of said items, giving date, names, and other partic- 


ulars. 
182 Answer to fourth int’y. It is our custom to charge ex- 
change and amounts paid shippers to all our cus stomers just , 
what it cost us. We have charged deft Oneal just what we actually 


paid for him and no more. 

Int’y fifth. If in answer to any of the foregoing interrogatories 
you say that plaintiffs, Hunter, Evans & Co., sold cattie consigned 
or shipped to them by def’t, John Oneal, then you will please state 
towhom & when & where did plaintiffs sell such cattle; and if pl’ffs 
were during said time engaged in the business of live stock com- 
mission merchants, then state where they were so e ngaged ; also state 
whether during : said time they sold cattle other than those belong- 
ing to the defendant, John Oneal; and, if yea, how many, and 
state for how bg different persons. 

Answer to fifth int’y. Our firm sold about 10,000 to 12,000 eattle 
shipped to us oo deft Oneal during the year 1879. We sold these 
pattle to very many different buyers—some of them we sold to the 
St. Louis Beef Canning Co. We were then & for many years pre- 
vious thereto in the live stock commission business, and are still 

carrying on the same business at the National Stock Yards, in 
185 St. Clair Co., Ills. We sold during the year 1879 something 

over $0,000 head of cattle belonging to very many different 
parties. 

Int’y sixth. If, in answer to the foregoing, you say that the plain- 
tiffs did sell cattle for the def’t Oneal in East St. Louis, Illinois, or 
elsewhere as live stock commission merchants, and that they sold 
said cattle or a portion thereof to the Beef Canning Company or Beef 
Packing Company of St. Louis, Missouri, then state what interest, if 
any, pl aintiffs then had in such company; how said business was 
managed ; who controlled the same; and state whether def’t Oneal 
knew of such interest at the time and whether or not he knew to 
whom said cattle were being sold by plaintiffs, and if he made any 
objections to such sale. hen state all and ev erything he said and 
done about the matter. State fully.and particularly all you know 
about the same. 

Answer to sixth int’y. PI’ffs as a firm had no interest in the said 
Beef Canning Co. I have, individually, about ;'> of the stock of that 
corporation. It was controlled by a president, vice-president, and 
general manager. H.S. Newman was pres’t, N. C. Hudson, vice- 

president & treasurer; G. L. Ivy, gen’] manager, and A. G. 
184 Evans, sec’y. Oneal knew all these facts, for T have mvself 
informed him of them. Oneal also knew that our firm sold 
some of his cattle to the Beef Canning Co., because he was present 
and saw them sold. He never made any objections to such sales 
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because the said canning Co. was thé best buyers in the market for 
his (Oneal’s) class of cattle, and frequently the only buyers. 

Int’y seventh. What difference, if any, was made by the plaintiffs 
in selling cattle belonging to the def’t, John Oneal, and the cattle of 
their other customers; for how much less or how much more were def’t 
Oneal’s cattle sold by the plaintiffs than those of other customers ? 
State fully and particulariy any and everything you know about 
the matter. 

Answer toseventh int’y. Def’t Oneal’s cattle were sold for as much 


as any other cattle of the same quality and kind would sell for on 


the market, and we used every means in our power to obtain the 
highest prices for them. | 

Int’y eight-. State whether Hunter, Evans & Co. (pl ffs) sold live 
stock shipped to them, including those of the def’t Saad, to the 

said Beef Canning Company as a matter of choice or other- 
185 wise. Please state fully and particularly how and in what 

manner the pl’ffs made such sales and what price or prices 
they obtained for such live stock ; and, if any, state what difference 
they made as to price in seliing to the Beef Canning Company and 
other purchasers. 

Answer to eighth int’y. Our firm ald a great many cattle for 
others than Oneal to the’said canning Co. We did not sell cattle 
to said company as a matter of choice, but, as a rule, from necessity. 
Our method of selling to them was, usually, to get a bid on the ship- 
ment of cattle from their buyer, if he was the first to look at the 
cattle, and then to try every other buyer on the yard, and if we could 
get any more than the canning Co.’s buyers offered us we would sell 
to other buyers; if not, then we would sell to the canning Co. or for- 
ward to some other market, whichever we thought was ‘best to the 
interest of our customers; we made no difference. 

Int’y ninth. If the def’t, John Oneal, ever executed to Hunter, 
Evans & Co. any bill of sale, mortgage, or other written instrument 
to secure the plaintiffs in any amount, then you will please state 
fully and particularly any and every thing you know about the same, 

giving dates and other particulars. When & where was the 
186 same executed? And state why you know def’t Oneal exe- 

cuted the same; and, if you know, please state fully the ob- 
ject and purpose of the parties thereto ; and, if any, what was the 
agreement or understanding by and between def ’t Oneal and the 
plaintiffs, Hunter, Evans & Co., with reference to the same; and, if 
you can, please attach a copy of the same to your answer hereto, prop- 
erly identified ; and if either of said parties about the same time ex- 
ecuted to the other any other written instrument, state who executed 
the same, to whom was it executed, & to whom was it delivered, and 
when. Where is the original instrument? And if in the posses- 
sion of the def’t, John Oneal, then give the contents and date of the 

same. 

Answer to ninth int’y. Def’t Oneal gave our firm a bill of sale 
of his stock of his O N cattle, which I explained in my answer to 
interrogatory No. 2. I was not personally present when this bill of 
sule was executed, but I have seen and read it. 
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Int’y tenth. If the def’t Oneal ever used, shipped, or otherwise 
dispose «d of any of the cattle included in the bill of sale or mortgage 
given by him to plaintiffs, Hunter, Evans & Co., and dated 21st day 

of August, 1879, ther n state when, where, to whom, how many, 
187 of said cattle did he dispose of and the value thereof, and 

whether such disposition was with or without the knowledge 
or consent of Hunter, Evans & Co. If you ever had any conyersa- 
tion with def’t, John Oneal, about disposing of any of said cattle, 
state when & where, and state fully all and everything he said about 
the matter. 

Answer to tenth int’y. I saw the certificate of the inspector of 
brands of Van Zandt Co., Tex., showing that Oneal had ship-ed 
95 or 96 cattle in the O N brand to C hicago, consigned to R. Shahan, 
after he (Oneal) had given us the said bill of sale for said cattle. 
These cattle were shipped to Chicago without the knowledge or con- 
sent of our said firm. 

Int’y eleventh. If you ever had any conversation or conversations 
with the det’t, John Oneal, about the claim of plaintiffs, Hunter, 
Evans & Co., against him, the same upon which this suit is brought, 
then state fully when «& whew such conversations were had aed 
who was present. Whatif anything, did said def’t, John Oneal, say 
about said claim? State fully and particularly, giving names, dates, 
and amounts, and if, in such conversation, anything was said about 
the amount of said claim and the justice of the same, then state 

fully any and every thing that was said, by whom, where, 
188 when, who, if any one, was present. 

Answer to eleventh int’y. During the last day of Novem- 
ber, 1879, I had a conversation with Oneal about his indebtedness 
to us in our office, at the National Stoek Yards, Ills. His indebted- 
ness to us was, at that time, something over $18,000.00. He tben 
admitted the Justness and correctness of our claim against him and 
begged for time. He also begged us to pay a draft on us In favor of 
the City National Bank, Fort Worth, Texas; also offered us addi- 
tional security if we would do so. We told him we were carrying 
him for all we wanted to, and told him to give the security to the 
bank and let them carry him for the amount he owed them. We 
also told him at that time that if he would give us a guaranty that 
he would promptly pay us his whole debt on or before the 1st of 
May, 1880, we would not take his cattle under our bill of sale. He 
said he would try to give us such guaranty. A. G. Evans, M. 
P. Buel, and F. W. Flato were present at this interview. Again, in 
the last days of January, 1880, | met Mr. Oneal by appointment 
at Marshall, Tex xas, for the purpose of securing from him a _ posi- 
tive assurance in the way of bank acceptance to pay his indebt- 

eduess on the Ist of May, 1880. He refused to give 
189 the additional security and said he could not pay until 

some time in the summer. I then made him a proposi- 
tion to take a sufficient number of the cattle on which we had 
the bill of sale at prices to be agreed upon to satisfy our claim. He 
said he did not want to sel] any unless he sold all. IJ asked him 
how many he had. Hesaid about 4,000 or over. I then asked him 
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what he would take for his entire ‘took. He said $32,000, and he 
would gather them and deliver them at Will’s Point or near there. 
IT told him I would take them at that price if he would guarantee 
the number and would deliver them at Pilot Point, Texas. He re- 
fused to do that. I then told him if he would oather & deliver the 
cattle at Pilot Point, Texas, that I would give him $9 pr head for 
everything from three-year-old- to ye arlings and $18 per head for all 
of his 4-year-old beeves, which would have given him $10,000 more 
than he asked me for his entire stock, provided he had the number 
he claimed to have; all of whieh he refused, and I then refer-ed 
him to our house at National Stock Yards. During all our conver- 
sation at that time Oneal never disputed any part of his indebted- 
ness to us nor intimated that anything in regard thereto was wrong. 
L. W. Evans was present, and heard this conversation. 
190 Int’y twelfth. If you know anything about def’t Oneal 
turning over or delivering any cattle to def’t, John Dawson, 
at or near Wiil’s Point, in Van Zandt county, Texas, about the 29 
day of May, 1880, then state how many and what cattle were so 
turned over or delivered,and give the value thereof. State fully and 
particularly any and every thing you know about the matter? Whe, 
if any one, was present? And ‘if any papers were executed at that 
time by any of the parties to this suit, then state the nature of 
said papers, and also tell who executed the same; tell what was said 
and done by the parties to this suit at the time; and if, after said 
eattle were so delivered to def’t Dawson by def’t Oneal, the latter 
disputed any part of the claim of Hunter, Evans & Co., then state 
fully and particularly when and what portion of said claim was so 
disputed, & by whom, and state the ground upon which the same 
was so disputed? Whowas present? Was this before or after def’t 
Dawson left Van Zandt county with the cattle? And if Oneal made 
any proposal to settle the same, state when, what he proposed, and in 
what way he proposed to pay it; and if Oneal said anything about 
having other cattle, then please state all and everything he did say, 
“to whom, when, and in whose presence. 
191 Int’y thirteenth. If you — present at Will’s Point, Van 
Zandt county, Texas, on the 22 day of May, 1880, when cer- 
tain papers were ‘signed by def’t Daw son, the City National Bank 
of Fort Worth, and Hunter, Evans & Co., then state all about said 
papers ; give the nature of the same—who was present at the time; 
state all and everything that was said by each party about tne mat- 
ter; also state the whereabouts of said cattle, and whose possession 
were they in, if any one, and what was being done with them at the 
time said papers were being prepared and signed ; and if the def’t 
Dawson said anything about havi ing the papers that he was to sign 
prepared so that he could sign them and vo, then state all and 
everything that he then and there said about the matter. 
Int’y fourteenth. If there was any part of the claim of plaintiffs, 
Hunter, Evans & Co., against the def’t Oneal not adjusted at the 
time Dawson left Van Zandt county with the said cattle, and, if 


yea, how much of said claim was not adjusted at thattime? And state 


whether or not def’t Dawson and the att’ys for the City National 
12—387 
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Bank of Fort Worth knew of these facts at the time; state fully all 
and everything you know about the matter, giving names, dates, 
and other particulars. 
192 Int’y fifteenth. If there was any portion of Hunter, Evans 
& Co.’s claim against Oneal that had not been secured by 
Oneal in accordance with agreements signed in Fort Worth at the 
time Dawson left said Van Zandt county with said cattle, then state 
how much of said claim was not so secured, and to whom, if any 
one, was this known; state fully, giving names, dates, and other 
particulars. 

Int’y sixteenth. If Oneal made any proposition to arbitrate and 
settle said disputed claim of Hunter, Evans & Co. against him, then 
state when & where he made such proposition, who was present, 
what was the proposition so made; state fully any and every thing 
that was said and done about the matter; and if no arbitration was 
had of the matter, then state fully why. 

Int’y seventeenth. If Oneal or his attorney or both were requested 
to secure said disputed amount, state when, where, by whom re- 
quested ; state fully all that was said and done about the matter, 
and whether or not such security was given; and, if not, why not. 

Int’y eighteenth. If you know anything about the seizure 
193. by the sheriff of Montague county of any’ cattle then in pos- 
session of Dawson or otier persons at the instance and upon 
the suit of Hunter, Evans & Co., then state fully all and everything 
you know about such seizure; when and where was it made; what 
cattle were so seized; how many and the value thereof, if anything ; 
what was being done with said cattle at and before the time they 
were so seized; how long were they held by said sheriff; to whom 
were they delivered; how many of said cattle were lost during the 
time said sheriff held the same; what was the value of the cattle so 
lost. State what became of said cattle, giving — full all that you 
know about the matter enquired about herein. 

Int’y nineteenth. If you know, state the condition of Red River at 
the & during the time said cattle were held by the sheriff of Mon- 
fague county. 

Answer to interrogatories twelfth, thirteenth, fourteenth, fifthteenth, 
sixteenth, seventeenth, eighteenth, and nineteenth. I know nothing 
about these matters except from hearsay. 


Cross-Int’'ys Propounded by City National Bank & Dawson. 


194 Cross-int’ys first. Are you acquainted with William Hun- 

ter, of Ft. Worth, Tex.? State if he is related to any of your 
firm and what connection has he with the firm of Hunter, Evans & 
Co., as agent or otherwise. 

Answer to cross-int’y first. I am acquainted with William Hunter ; 
he is my brother; he is and for several years has been the agent of 
our firm at Fort Worth, Texas. 

Cross-int’y second. State if William Hunter was authorized to sign 
the name Hunter, Evans & Co. to an agreement made in Ft. Worth, 
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Texas, dated March 20th, 1880, between John Dawson, Hunter, 
Evans & Co., and the City National Bank. 

Auswer to cross-int’y second. I have read a copy of an agreement 
between Jno. Dawson, our firm, and the City National Bank .of Fort 
Worth, and that is all I know about it. Wm. Hunter was fully au- 
thorized to sign this and any papers in our interest there. 

Cross-int’y third. State if the said William Hunter had authority 
from your firm to sign the name of Hunter, Evans & Co. to an agree- 
ment made between John A. Oneal, Hunter, Evans & Co., & the 
City National Bank, dated March 20th, 1880, Ft. Worth, Texas. 

Answer to cross-int’y third. Yes. 
195 Cross-int’y fourth. Are you acquainted with Henry E. Me- 
Culloch, & how long have you known him? 

Answer to cross-int’y fourth. No. 

Cross-int’y fifth. Did not your firm introduce him to the City Na- 
tional Bank ? 

Answer to.cross-int’y fifth. I don’t know. 

Cross-int’y sixth. State who your firm and the said City National 
Bank selected (if any one) to accompany the Dawson & Oneal cattle 
and receive the proceeds of the sale of said cattle. 

Answer. I don’t know; I was absent at the time. 

Cross-int’y seventh. If you answer that Gen. Henry E. McCulloch 
was so selected state if you reeommended the said McCulloch to the 
said City National Bank, and was he not accepted by them on your 
recommendation ? 

Answer. I never saw Mr. McCulloch and don’t know. 

Cross-int’y eight. Is it not true that on the 22 day of May, 1880, 
John A. Oneal delivered, at Will’s Point, Texas, to John Dawson 
1,741 head of cattle, of the value of $19,035.00 ? 

Answer. I don’t know. 
196 Cross-int’y ninth. Did not Gen. McCullough, your agent, so 
notify you by letter? Ifso, please attach said letter or a copy 
thereof to your answer. 

Answer. I have never seen such a letter from McCulloch. 

Cross-int’v tenth. Did not Dawson execute and deliver his note 
for $19,053.00, payable to the order of Hunter, Evans & Co. and the 
City National Bank, for said cattle then and there delivered to Gen. 
Henry E. McCulloch, the agent of the said Hunter, Evans & Co. & 
the said City National Bank? 

Answer. Don’t know only from a letter from McCulloch to our 
firm, which I saw. 

Cross-int’y eleventh. Did not the said Henry E. McCulloch, your 
agent, so notify you by letter? Imfso, please attach said letter ora 
copy thereof to your answer. 

Answer. McCulloch’s ietter is attached. 

Cross-int’y twelfth. Where is said note at the present time, and 
what disposition have you made of said note ? 

Answer. I never saw said note and don’t know anything about 

it. | 
197 Cross-int’y thirteenth. Did not the said McCulloch notify 
you by letter that.it was determined that the said John A. 
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Oneal was indebted to the City National Bank in the sum of 
$10,339.80, and the said Oneal admitted that he was indebted to 
Hunter, Evans & Co. in the sum of $9,915.75, and that the pro rata 
share of the $19,033.00 note was as follows: $9,317.22 to Hunter, 
Evans & Co., & City National Bank, $9,715.78 ? 

Answer. I only know from McCulloch’s letter. 

Cross-int’ vy fourteenth. Please attach said letter or a copy thereof 
to your answer. 

Answer. Letter is attached. 

Cross-int’y fifteenth. Did not the said McCulloch, on or about the 
22 day of May, 1880, notify you by letter that the said John Daw- 
son had sold 258 cows and calves for $3,419.00 and sent you a draft 
for your pro rata share? If so, please attach said letter or a copy 
thereof as a part of your answer. 

Answer. Yes; letter is attached. 

Cross-int’y sixtee nth. State if you received said draft; and, if so, 

the amount of said draft. State when you received and what 
198 did you do with said draft and what disposition did you 
make of the proceeds. 
Answer. I don’t know, of my own knowledge; was absent at the 
time. 

Cross-int’y seventeenth. Did not the said McCulloch, on or about 
the 26th day of May, 1880, notify you by letter that the said John 
Dawson had sold $1,842.00 worth of the Oneal cattle, and did he not 
send a draft of $1,842.00 to Hunter, Evans & Co., the proceeds of 
said sale, and did he not further notify you that your pro rata share 
of said sale was $902.12 & the City National Bank was $958.88, and 
did he not draw on you in favor of the City National Bank for 
$938.88, the bank’s pro rata share of said sale? 

Answer. I don’t know. I did not see the letter. It was not in our 
office when I came home. I never saw the draft in favor of City 
National Bank. 

Cross-int’y eighteenth. Please attach said letter or a copy thereof 
to vour answer. 

Answer. I don’t know where the letter is. 

Cross-int’y nineteenth. Did you receive said draft of $1,842.00 ; if 

so, When did you receive it and what disposition did you make 
199 ofthesame? State if you paid the draft of the said MeCul- 
loch of $938.88 in favor of the City National Bank. 

Answer. Oneal’s statement shows a credit of am’t of a draft, 
$1,842. I never saw McCulloch’s draft in favor of City National 
Bank. 

Cross-int’y 20th. Did you furnish or cause to be furnished to your 
agent, the said Henry E. MeCulloch, a copy of the written agree- 
ment, dated Ft. Worth, Texas, March 20, 1880, executed by and 
between the said John Dawson, Hunter, Evans & Co.. and The City 
National Bank and John Oneal, Hunter, Evans & Co., & The City 
National Bank ? 

Answer. All I know of agreement between Jno. Dawson, our firm, 
& City National Bank is, I’ve read of copy of it. I did know 
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of the agreement between Jno. A. Oveal, our firm, & said bank. I 
don’t know whether a copy was furnished to McCulloch or not. 

Cross-int’y 21st. If in answer to any of the direct interrogatories 
of plaintiffs you have stated anything from information or belief or 
hearsay please designate & specify what statements you have made 
from belief or from hearsay. 

Answer. If in any answer to direct interrogatories J have 

200 stated anything from hearsay I have so stated it then. 


Cross-Intys Propounded to Hunter by Oneal’s Att’ys. 


Cross-int’y Ist. If you make any statements in answer to int’y 2 
about any transactions, statement with reference to shipments, sale 
of cattle, or advances, state fully the date, who was _ present, and the 
place. If you make any statement about the matters in dispute, 
state fully your sources of information—persons present. If you say 
vouchers are in the possession of any one other than these pl’ffs, 
state how you know. 

Answer. The whole transactions are shown in the statement at- 
tached to witness Buel’s testimony. My sources of information are 
from personal interviews with def’t Oneal, actual transactions of 
the business, our habitual custom of doing business, and the papers 
and letters attached to these & other witnesses’ depositions. In re- 
gard to vouchers and other things pertaining to the business part 
of it, I refer to the depositions of our book-keepers. 

Cross-int’y 2nd. If in answer to int’y 3rd you make any state- 
ment about interest thereon, state'if you did not render to said 

Oneal monthly statements of advance sales, &e., and did you 
201 not compute the interest each month upon such unpaid 

balance or advances, & was not said interest brought forward 
on each succeeding month by statement as part of the principal» 
and interest computed thereon? If you say there are items of loss 
on New York shipments and you pretend to know anything about 
such loss, then explain how you know, & if you know from letters 
append them to your answer; if from conversation with anybody, 
say who—give time, place, date, & all persons present—& if you have 
any letters of Oneal’s pertaining to said shipments append said 
letters to your answers. State, further, did not Hunter, Evans & 
Co., about the time of the New York shipment, above referred to, 
and about the time the loss about which you are testifying occurred, 
write from their office in East St. Louis a letter to John Oneal per- 
taining to said loss & to said New York shipments, if you have 
your copies of said letters; if yea, append copies thereof to this 
answer. 

Answer. I have to refer to the evidence of our book-keepers. I 
was not at home at the time, and only know from the statement in 

evidence, which shows that we first charged Oneal interest on 
202 = Sept. 80, 1879. As to the N. Y. shipments I only know from 
hearsay. | 

Cross-int’y 3rd. If you paid shipments, did vou do so on order— 
whose order? Append a copy thereof or the original order to your 
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answer. Was not Hunter, Evans & Co. instructed by Oneal to pay 
no money to shippers except upon Oneal’s written order ? 

Answer. I only know we followed the usual custom in securing 
shippers. 

Cross-int’y 4th. If you say you sold eattle belonging to Oneal 
consigned to Hunter, Evans & Co. for sale to the Beef C anning Co, 
or Beef Packing Co., state who were the stockholders in said con- 
cern, what were the purpose & nian t of said Co. Give the amount 
of stock owned by pl’ffs or either of them in said Co. State who 
were the officers of said Co., who was the secretary of said Co. 
State fully. If you say Oneal knew of such interest & knew of such 
sales, state fully how you know; if by letter, append the same hereto; 
if from conversation, state time, place, & persons present. 

Answer. The stockholders of the Beef Canning Co., so far as I now 
remember, were H. 8S. Newman, N. C. Hudson, G. 8. Ivy, W. B. 

Farr, A. G. Evans, and myself. There were many others, 
208 whose names I cannot now recall. The purpose of the cor- 

poration was to pack and preserve beef and other meat for 
shipment to Europe and other countries. Plaintiffs as a firm owned 
no stock in this corporation, but I individually held about one-tenth 
of its stock and A. G. Evans individually about the same amount. 
The officers were H.S. Newman, pres’t; N.C. Hudson, vice-pres’t & 
treasurer; G.S. Ivy, manager, and A. G. Evans, seer’y. I told Oneal 
repeatec dly that Capt. Evans & myself were stockholders in that con- 
cern. He certainly knew this fact at least a year prior to the year 
1879, and he also knew we were selling some of his cattle to the said 
canning Co., because he was present on several occasions when they 
were sold. 

Cross-int’y 5th. If, in answer to int’y 9, you state anything about 
the bill of sale, mortgage, or written liens, ‘state fully if you are tes- 
tifying from your own knowledge or what you heard others say. 
Give time and place & who was present. Append to this answer 
the original bill of sale, lien, or mortgage you testifv about. 

Answer. I have seen and read the bill of sale, but was not 
204 .present when it was executed. We have not the original now 
in our possession and don’t know where it is, unless it is in 

the hands of our att’ys, in J’exas. 

Cross-int’y 6th. If you say Oneal ever ship-ed, used, or otherwise 
disposed of any of the cattle described in said written instrument, 
state how you know what cattle were embraced in said instrument 
& how do you know Oneal used, ship-ed, or disposed of them. . Give 
the time, place, & the persons present when he so used, ship-ed, or 
disposed of them. If you state anything about a conversation with 
Oneal about using, ship-ing, or disposing of cattle, state all he said, 
who was present, & where was it. 

Answer. I[ saw the certificate of the inspector of Van Zandt Co., 
Texas, and know from that that Oneal shipped 95 or 96 cattle of the 
ON brand to Chicago while we held bill of sale on the same. I 
also had a conversation with Oneal in our office at the National 
Stock Yards,some time in Nov., 1879, about this shipment. I showed 
him the inspector’s certificate, and he did not deny having made 
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such a shipment. Capt. Evans & M. P. Buel were present at the 
time. This certificate is, I think, in the hands of our att’ys, in 
Texas. ? 
Cross-int’y 7th. If in answer to int’y 12 you say that Oneal 
205 did dispute a part of Hunter, Evans & Co.’s account after the 
‘attle were turned over to Dawson, then state if Oneal did not 
dispute said account repeatedly & often & long before any cattle 
were turned over to Dawson. How do you know any cattle were 
turned over to Dawson; is it not true that Dawson did not receive 
the cattle, but that they were received by Hunter, Evans & Co. & 
the City National Bank of Fort Worth ? 

Answer. I don’t know anything about the cattle being turned 
over; I was not present. Oneal never did dispute his account, or 
any part of it, while in conversation with me; I never heard that 
he questioned it till Feb’y or March, 1880. 


Exhibits Attached to Answers of R. D. Hunter. 
EXHIBIT “1.” 


East Sr. Louts, Inu., May 27, 1879. 
John A. Oneal, Esq’r., Will’s Point, Texas: 

Dear Str: Yours, 26th inst., to hand & note its contents. If you 
draw drafts from your place on stock shipped from Honey Grove & 
Terrell in your own name, & we charge such drafts to your account, 
we will pass all proceeds of cattle shipped by Oneal & Jones & Oneal 

& Moore to your credit, & note such credits in the statement 
206 which we will render you monthly; at the same time will 
send you duplicate of sales and O. & J. and O. & J. original. - 
We suggest this so you may enter such proceeds against us in your 
books at the beginning, & hope we will be able to keep matters 


straight. 
~ Yo’s truly, HUNTER, EVANS & CO. 
FLATO. 
Copy. 


ExuHipsirT “ 2.” 


East St. Louis, Itz., June 12, 1879. 


John A. Oneal, Will’s Point: 

Dear Sir: Yours of the 10th inst. Just to hand; contents duly 
noted. Our market has improved some since last week, though not 
sufficient yet to make shipments from Texas pay out. We sold 110 
of your steers at 2.60 & 20 @ 2.75, and 42 head of Oneals & Co. @ 
22 and 20 head Oneal & M.@ 3}. We see no prospects for advances | 
in prices unless cattle get fatter; could not sell but one car of them 
to shippers, but had to go to butchers & canning Co. We note your 
remark in regard to selling us cattle for Indian contract. We have 
‘purchased all the cattle we need for the present; may want few 
more in the fall. Enclosed please find statement of your account to 
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date, showing balance due us of $32,740.00; unless you intend ship- 
ping cattle immediately to cover this b: il., we will have to ask 
207 you to come up and give us note with bill — sale of the cattle 
that the money is invested in, so we can discount the note in 
bank. 

It is impossible for us to carry over drafts for so large an amount, 
or we would not put you to the trouble of coming up to arrange the 
matter. Our Col. Hunter left — the Indian Territory last night, 
and will probably be absent a month or more. 


Yours very truly, HUNTER, EVANS & CO. 


A copy. 
‘¢ 9 


EXHIBIT “ 3. 
East St. Louis, [nu., June 18, 1879. 
John A. Oneal, Esq., Will’s Point, Texas. 

Dear Str: Herein we enclose stat’ts, your own & Oneal & At- 
kinson’s accounts, which we hope on examination you will find cor- 
rect. You will find a draft of $2,500.00 charged in Oneal & 
Atkinson’s ace’t, which was made by W. Hunter for their account, 
& believe it was to cover draft matured at City Nat'l Bank, for which 
you had made no provisions & gone out W est. W. H. can explain 
it fully 

Y’rs truly, HUNTER, EVANS & CO. 

A copy. 

Exuibit “ 4.” 
East St. Louts, Inr., June 23, 1879. 
John A. Oneal, Esq’r., Will’s Point, Texas. 
208 DEAR Str: Enclosed find W. Hunter’s account against you, 
for which he made d’ft for your ace’t, $221.85. Please let us 
know whether this is all right & if we shall debit your ace’t with 
same 

Your account being quite a large one & wishing to keep it straight 
& charge nothing to you except special instructions, we refer the 
matter for instructions. 

Yours truly, HUNTER, EVANS & CO. 
FLATO. 
Copy. 
EXHIpitT “5.” 
East Sr. Louis, Itu., Judy 8, 1870. 
Jno. A. Oneal, Esq’r., Will’s Point, Texas. 

Dear Str: Herein we enclose stat. — your account, Oneal & At- 
kinson acc’t, & Oneal & Downing’s acc’t, all of which we hope you 
will find correct. 

We have to-day charged your acc’t $111.50, & ct Oneal & Down- 
ing’s, which settles the cattle ace’t. Shall we charge your acc’t with 
W. Hunter's d’ft, $221.85, drawn by him for your acc’ts ? 

Yours truly, HUNTER, EVANS & CO. 
FLATO. 
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ExnHieit “6.” 


East Sr. Louts, Itt., Sept. 6, 1879. 

Jno. A. Oneal, Reed’s Ranch, Texas. 
209 DrEAR Sir: We received your letter written at Palo Pinto 

on Ist inst.,in which you state that you have bought of Mer- 
chant & McCoy 800 head of cattle and have drawn on us for pay- 
ment to the amount of $17,250 six days after date. ‘These drafts 
‘ame in yesterday for acceptance, and not knowing just when the 
cattle would arrive here we declined to accept until we could ascer- 
tain if stock would be here in time to cover. We rec'd tel. from W. 
Hunter this a. m. saying cattle would arrive at Worth to-day and 
would be sent forward in three shipments, and on receipt of his tel. 
we accepted your drafts. Now, when you were here last the under- 
standing was that you would not purchase any more cattle and 
that you would not make any more drafts on us until cattle you had 
already contracted should arrive at Fort Worth and was ship-ed 
after you left here, were all paid for, & that there would be no more 
drafts drawn until you returned from the West. On this shipment 
of cattle you drew about seven thousand dollars, and to-day we re- 
ceived letter from your man at Will’s Point saying he had drawn 

on us for one thousand four hundred dollars at 50 days and 
210 one thousand two hundred dollars at 15 days without say- 

ing what he was drawing for. This letter is signed Jno. A. 
Oneal, by Swain. These acceptances we will have to decline from 
the fact that we can’t make any more advances on stock until they 
are ready for shipment; and in your letter to us of 29th ulto. you 
write that you leave A.B. Allen at Will’s Point to attend to your 
business and that he would send us his signature, &c., which he has 
not done. We send this letter to one Mr. Sampsel, at Fort Worth, 
with instructions to carry it on to you, as we fee] that it is important 
that you should know our feelings in this matter, and in conclusion 
will say that we will have to ask you not to make any more drafts 
on us under any conditions until the eattle are at shipping points 
and ready for shipments. We have been compelled to discount 
your 5 ‘notes in Bank of Commerce. They will all have to be met 
at maturity. ‘he first 10,000 falls due 21st inst. and the other two 
on 22nd this month and 22d Oct., and we trust your stock will be 
here in time to meet them. Our market is hard and cattle selling 
very low, but we hope for better prices next week, and if your 800 

rattle are fat and have the weight they may pay out, but 
211 for God’s sake don’t buy more, as we think you have enough 

already. 

With our very best wishes for your success, we remain, your friends, 
truly, 
HUNTER, EVANS & CO. 
A copy. 
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ExHIsit “ 7.” 


East St. Louis, Inu., Sept. 9, 1879. 
Jno. A. Oneal, Esq., Will’s Point, Texas. 

Dear Sir: Your T. D. of to-day duly received: “ Oneal West; 
will ship daily from Ft. Worth from this on; ship from here next 
week.—J. A. Oneal.” The cattle now being shipped from I*t. Worth 
have all been paid for by us, but what we want to know is, What 
have you to come to cov er those 2 2 drafts, am’t’2 to $2,700.00, referred 
to in our telegram y’day? We must decline to accept drafts, and 
ean only pay drafts against shipment of cattle. We are aware of 
Mr. Oneal’s being West is why we want to know what those 2 drafts 
are drawn against; hence our telegram of 6th inst. 


Yours truly, 
HUNTER, EVANS & CO., 
FLATO. 
Copy. 


Answers of Louis W. Evans to Interrogatories Propounded by PV ffs. 


o% 


Answer to Ist int’y. My name is Lewis W. Evans; am 33 
212 years of age. [I am dealing in cattle; was in the employ of 
Hunter, Evans & Co., plaintiffs in this cause. In the year of 
1879 acted as their agent and solicitor. I have no interest in this 
sult. | 
Answer to int’y 2. The first I knew about the matter was about 
the middle of December, 1879, when plaintiffs, Hunter, Evans & Co 
made arrangements with me to go to Will’s Point, Texas, and look 
after their interest in connection with def’t Oneal. They showed 
me at that time a copy of the defeasance given by them to Oneal, 
and related to me all that was between them and Oneal. 

Answer to int’y 8rd. Don’t know anything about that. 

Answer to int’y 4th. Don’t know anything about that. 

Answer to int’y Sth. I know pl’ffs, Hunter, Evans & Co., were en- 
gaged in the general live stock commission business at the Nat’] 
Stock Yards, IIL, during the year of 1879, and that during said time 
they sold a large number of cattle belonging to very many persons 
other than Oneal. 

Answer to int’y 6th. I don’t know anything about this, only from 

hearsay. 
213 Answer to int’y 7th. I know pl’ffs sell cattle consigned to 
them for all they can get for them, as it is for their interest to 
do so, and from their mode of F dealing I am satisfied they sold Oneal’s 
attle for all they could get for them. 

Answer to int’y 8th. I “know nothing about it. 

Answer to int’y 9th. I know that def’t Oneal executed a bill of 
sale of his own cattle to pl’ffs, Hunter, Evans & Co., because I saw 
the original bill of sale. I saw this bill of sale at Judge Watts’ 
ottice, in Dallas, Texas. This bill of sale conveyed to pl’ffs all of 
Oneal’s cattle branded O N then in Van Zandt and adjoining 
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counties, Texas. The instrument bore on its face the mark of the 
recorder. The defeasance was an instrument made by pl’ffs to 
Oneal declaring that should Oneal pay pl’ffs all he owed them, then 
the said bill of sale should be null and void ; otherwise to remain in 
full force and effect; do not remember the exact date, but it was 
some time in the year 1879; the same was executed at National St’k 
* Ge, TL 

Answer to int’v 10th. I know that Oneal shipped to R. Strayhorn 

& Co., Chicago, 95 or 96 head of cattle in the O N brand, of which 

he had given Hunter, Evans & Co.a bill of sale. These 
214 cattle were shipped the latter part of Sept., 1879. I saw the 

inspector, his books and certificates showing that these cattle 
were shipped at Will’s Point, Texas, about the sixth or seventh day 
of May, 1880, on board of train between Will’s Point and Terrell. 
I had a conversation with Oneal. He remarked to me that I had 
been sent there to watch him as though he wasa damn thief. I 
replied if he had not gathered the 95 or 96 head of cattle and 
shipped to Chicago there would not have been anything about this. 
I told him that the firm had all confidence in him until he did this. 
He said he had to gather these cattle and ship them, as he needed 
some money. 

Answer to int’y 11th. When I first went to Will’s Point, in the 
latter part of December, 1879, to look after this matter Oneal did 
not dispute any part of pl’ffs’ claim against him, and admitted the 
justice of it. Some time afterwards Oneal told me to write to Hunter, 
Evans & Co. and say to them that he had examined the account 
and -yas satisfied it was correct, except the loss on the New York 
shipment. This last conversation was, I think, the latter part of 
March, 1880. There was one $2,500.00 draft charged to him on the 

account which he did not remember to have drawn. He would 
215 slike to have them send the draft down so he could see it. He 

wanted to know in whose favorit was drawn. He was satisfied 
the draft was all right, but he did not remember who he had paid it 
to,and some time after that he said there was another $2,500.00 draft 
charges in the account, but he did not remember either of them. 
In the meantime I wrote to pl’ffs in regard to said draft, and they 
notified me that the drafts were drawn by W. Hunter — favor of 
bank at Ft. Worth, Texas. I told Oneal thatthe drafts were drawn 
by W. Hunter. He then said that W. Hunter had no right to draw 
drafts and have them charged tohim. Some timeafterwards I wrote 
to Ft. Worth and got certificates from the bank, showing that these 
two $2,500.00 drafts drawn by W. Hunter were placed to J. A. Oneal’s 
credit. These certificates are in the hands of Judge Watts, pl’ffs’ 
att’y. Some weeks after the conversation wherein Oneal admitted 
the correctness of pl’ffs’ accounts I asked him several times to let 
me know how much of the account he admitted. I could get no 
satisfaction out of him. He said that he was in the hands of his at- 
torney; that he had turned everything over to his attorney to settle 

several days before the cattle were ready to start and while 
216 they were being delivered to Dawson. I went to Dallas to 

see Oneal’s attorney and try to settle the amount of the ac- 
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count, but could get no satisfaction out of him. On the day the 
cattle were ready to start and after they had all been delivered to 
Dawson Oneal’s attorney came up and disputed something over 
$8,700.00 of the account. He made up the $8,700.00 as follows, viz: 
the two $2,500.00 drafts drawn by W. Hunter; the interest account, 
amounting to about $1,700.00 too much, and he said there was no 
credit on plaintiffs’ statement for the 120 head of cattle shipped by 
pl’ffs to New York, which he estimated at $2,000.00, and a few other 
small items paid shippers, ete. 

Answer to int’y 12th. About the 15 day of May, 1880, Dawson 
commenced to receive the cattle from Oneal in bunches of 400 or 
500 head, and branded them as he received them. About the 22 
day of May, 1880, Oneal made his last delivery of cattle to Daw- 
son, amounting in all to 1,741 head, nearly all in the O N brand. 
The amount that Dawson was to pay for these cattle was $19,033.00, 
and when they were all branded and ready to start Oneal’s attorney, 
the attorney for the City National Bank of Ft. Worth, and 
Judge Watts all came to Will’s Point to fix up the papers. 

On that day Mr. Oneal’s attorney disputed something over 
217 $8,000.00 of pl’ffs’ account. On same day there was a re- 

ceipt given to Oneal by Judge Watts showing that cattle to 
the amount of $9,517.50 had been delivered to Dawson. ‘There was 
also a similar receipt given by Mr. McCart, attorney for City Na- 
tional Bank of Ft. Worth, to Oneal for $9,715.00. Oneal’s attorney 
claimed that Oneal had no credit for the 120 cattle shipped to New 
York, and estimated this shipment at $2,000.00. He also disputed 
the interest, amounting to about $1,700.00, and two drafts, $2,500.00 
each, and several small items, aggregating to about $8,700.75. This 
was before Dawson left Van Zandt county with the cattle. Kirby, 
Oneal’s attorney, then and there proposed to pay me enough cash to 
make (with cattle turned over to Dawson) $14,000.00; or, in other 
words, offered me $4,685.00 and eall the account square. Judge 
Watts was present when this proposition was made. I told Kirby 
that I would submit this proposal to Hunter, Evans & Co. by tele- 
gram and would let him know next day. Next day I received a 
telegram from Hunter, Evans & Co. not to accept the proposition. 
Oneal’s attorney, Mr. Ikirby, then stated to me that Oneal had at 
least 1,000 more head of cattle besides those sold to Dawson. Judge 


Watts heard this conversation. It was in the hotel at Will’s 


Point. 
218 Answer to int’y 13th. Have answered to interrogatory No. 
12 in regard to the nature of papers signed on May 22d, 1880, 


‘\ 
4 ° 


by City National Bank and Hunter, Evans & Co. Dawson was there 
for the purpose of signing certain papers, but do not remember hay- 
ing seen him sign such papers. Judge Watts, Mr. MeCart, Henry 
E. McCulloch, and Mr. Kirby were present. ‘The cattle were started 
the day these papers were prepared, and at the time the papers were 
signed, which was late in the evening—about dark—the cattle were 
encamped some four or five miles of Will’s Point. I remember hear- 
ing Dawson say that he would like them to hurry and get the papers 
he was to sign ready, so he could sign them and go. 
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Answer to int’y 14th. Yes; about $8,700.00 of Hunter, Evans «& 
Co.’- claim was disputed by Oneal at the time, Dawson left Van 
Zandt county with the cathe. Yes; Dawson «& attorney for City 
Natl Bank of Ft. Worth, ’ Pexas, did ‘know of the Hunter, Evans & 
Co. disputed claim at this time, because they were present and heard 
Judge Watts, Kirby, and myself talking about it, and also talked 
with us about it. 

Answer to int’y 15th. There was about $8,700.00 of Hunter, Evans 

& Co.’- claim against Oneal that had not been secured by 
219 Oneal in accordance with agreement signed by him in Ft 

Worth. At the time Dawson left Van Zandt county with the 
cattle this was known to Mr. McCart, Judge Watts, Mr. Kirby, and 
H. E. McCulloch. This was same day cattle were delivered. 

Answer to int’y 16th. Oneal’s att’y did make a proposition to settle 
the disputed part of Hunter, Evans & Co.’s claim against Oneal, and 
said that Oneal had 1,000 more cattle on the range that could be 
gathered in ten days, and he had plenty of other property to secure 
Hunter, Evans & Co. for the disputed amount. He proposed to pay 
enough cash, together with the cattle turned over to Dawson, to 
make $14,000.00, and if we did not want to accept that he would 
settle the matter by arbitration. He made this proposition at the 
hotel at Will’s Point, Van Zandt county, Texas, on or about the 22 
day of May, 1880. Judge Watts, Mr. MeCart, H. E. McCulloch, my- 
self, and several others were present. Mr. Kirby proposed for me to 
select a man and he would select another, and we set the following 
Saturday, May 29, 1880, as the day to arbitrate the matter. He se- 
lected a man, whom I accepted, and I selected three of the leading 
business men of Will’s Point, & Oneal «& his attorney rejected them 

one after another. 
220 Answer to int’y 17. On Saturday, May 29th, 1880, Oneal 

and his attorney were both requested by Judge Watts to 
secure the said disputed amount of Hunter, Evans & Co.- claim. 
This request was made in Mr. Oneal’s store, in Will’s Point. Oneal 
and his attorney refused to give the security, as they had agreed to 
do, and said they had no security to offer; that his property was all 
mortgaged for all it was worth. : 

Answer to int’v 18. On or about the Ist day of June, 1880, J. B. 
Sampsel and I filed a bond with the sheriff of Montague county, 
‘Texas, for the seizure of the O N cattle, then in the possession of John 
Dawson, who was at that time on the cattle trail le: iding from Texas 
to Kansas with said cattle. The sheriff of Montague ‘county over- 
took — levied on the said cattle while they were encamped” on the 
prairie some six or seven miles from Red River station, in Montague 
county. Texas; do not know how long the cattle were held by the 
sheriff, only from hearsay; don’t know to whom they were deliv- 
ered, except from hearsay; don’t know how many were lost, but I 
do know that Dawson had the cattle driven to Polecat creek, I. T., 
near Caldwell, Kansas, and there sold the same some time in July 

or August, 1880. The cattle seized by said sheriff were cattle - 
921 inthe “O N brand; do not know the exact number, but there 
were about 1,350 head. Dawson had sold about $5,000.00 
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worth of the cattle, and the remainder—i. e., those seized—were 
worth about $14,000.00. , 

Answer to int’y 19th. I know that Red River was very high at the 
time said cattle were seized by the sheriff of Montague county, 
Texas, and that some ten or twelve large herds of cattle were en- 
camped there waiting for the river to fall. I saw the men and 
talked with them. 


Answers to Cross-Interrogatories. 


Answer to X int’y Ist. [am acquainted with W. Hunter. Heisa 
brother of R. D. Hunter, senior member of the firm of Hunter, 
Evans & Co.. He is and has been agent for Hunter, Evans & Co., 
at It. Worth, for several years. 

Answer to X int’y 2nd. Don’t know. 

Answer to X int’y 3rd. Don’t know. 

Answer to X int’y 4th. Am acquainted with H. E. McCulloch ; 
first met him about Ist day of May, 1880. 

Answer to X int’y 5th. Don’t know. 

Answer to X int’y 6th. H. E. McCulloch. 

answer to X int’y 7th. Don’t know. 
222 Answer to X int’y 8th. Yes. 
Answer to X int’y 9th. Yes; letter attached. 

Answer to X int’y 10th. Am not sure whether Dawson made one 
or two notes for the $19,033.00, nineteen thousand & thirty-three 
dollars, but said cattle were not delivered to Gen. H. E. McCulloch. 

Answer to X int’y J1th. Don’t know. 

Answer to X int’y 12th. Don’t know. 

Answer to X int’y 138th. Don’t know whether McCulloch. notified 
the firm of these facts or not. 

Answer to X int’y 14th. Don’t know. 

Answer to X int’y 15th. Don’t know whether McCulloch notified 
the firm of these facts or not. 

Answer to X int’y 16th. Don’t know except from hearsay. 

Answer to X int’y 17th. Don’t know except from hearsay. 

Answer to X int’y 18th. Have not the letter and cannot attach it. 

Answer to X int’y 19th. Don’t know except from hearsay. 

Answer to X int’y 20th. I think I did, but am not certain. 

Answer to X int’y 21st. I have so stated in my answers. 


223 Answers to Cross-Interrogatories Propounded by Oneal’s Att'y. 


Answer to X int’y Ist. I have stated the facts as fully as I know 
them personally. 

Answer to X int’y 2nd. Don’t know. 

Answer to X int’y 3rd. Don’t know anything about it. 

Answer to X int’y 4th. I know that my brother, A. G. Evans and 
Co., — R. D. Hunter owned some stock in the Beef Canning Co., 
-and know that Mr. G. L. Jay was general manager, A. G. Evans, 
secretary ; don’t know if Oneal knew of this; cannot answer the 
other questions in this interrogatory. 
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Answer to X int’y 5th. Am testifying from my own knowledge, 
for I have seen the bill of sale and know Oneal’s signature ; can’t 
attach, for I don’t know where it is. — 

Answer to X int’y 6th. Ido know the 95 or 96 head shipped to 
Strayhorn were in the O N brand covered by pl’ffs’ mortgage. I 
have answered fully to interrogatory No. 10 all I know about the 
matter. . 

Answer to X int’y 7th. He did question a part of the account be- 
fore the cattle were turned over to Dawson, but never disputed so 

much until the day the cattle were ready to-start. I know 
224 ~=— that these cattle Were turned over to Dawson, because I was 
there and saw him receiving them and putting his brand 
upon them. Yes; Dawson did receive the cattle, & they were not 
received by Hunter, Evans & Co. & City Nat'l Bank of I*t. Worth. 

(For Exhibit “A,” attached to L. W. Evans’ deposition, see next 

page.) 


P25 Exuipit “A.” 


John A. Oneal, Esq., in Ace’t with Hunter, Evans & Co. 


1879. | | | Dr. | Cr. 
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| 4,341 00 | 4,341 00 


Po RE en ea Fe 
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Exhibit “A”—Continued. 


' 
1879. | : Dr. OR. 
Agr. DY Bae a ee OO ois wi ike Soe ck eee eddwebamest ' ageee we 
. Fay | SO er eR Ge) TI ay 602 52 
May 5} * bills pay ’e, error in ch’g’g accept-d ---.----_- POG ESR Bre 03 
be 15 | “ pro. 39 es attle i lianas areca cahacttedinn. ibis: sti taasehs a s ccinGimiiicenl- Rae. we 
| 

Am’ts carried forward ...... -............. 80,171 94 | 2,785 75 

226 | 

1879. | | 
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i 


| | 

| | 

| 30,171 o4 | 80,171 94 
| a 


| | | 
June 2 | To balance .-___- sling aiid Nl ea tae i aa 124, 597 61 | 
ss 5 a OO FF OS st sq csiancninin mee | 700 00 | 
4 | eens He Ones, BO. nnn ees eer neu eet 29 40 | 
Ol: Gee OR Ur. IRE ice n coca teu eeealee cet 1 55 | 
Be PE I EE PES ceceiivink: hans clon. mene ti FEA | 3 00 | 
10, * bills pay e, UCC ‘p’d y’rd’ft due June 17, ’79.-.-| 4,171 11 | 
«| eash p’d y’r a I cscs intensities ie Gia sapmleae aehae | 4,135 46 | 
Se Ce en Sean ea nN e MUN iA ame @ Te. PE | 700 00 | 
TR ee cl ee on 
SS 1° a OE. Enc hice nei ke Re 5 00 | 
AG | ORR PR 9 OS on conn «ccc os sence “eee ee] 
ae) se CEE GO Shia ania: wakes wre mee eT 10 00 | 
OT By PO Ee I cick ee cee os ee Mrs Se eee 743 84 
9; & $¢ 63 “c QO. & : by —/- . & eae eS les eof ee 779 93 
11) « «& 49 « « sciwititatanbaslle gritad dana Meee Species | 908 92 
RES 6 208 EG ccnd cede Gases are res 337 45 
pe Rc RL Fe SRR 5. coieetatsaemecadanees panied ie earee 280 75 
ce ee Re a A IR Ie cccuiiincs sac ean ae es Gas 489 37 
oe a de Oneal sisi tinsel Mesa hos /© dicate ae ect Bi ea 657 OO 
Se a tee. oe. RS i Eno EK IS oS LOMA RSE 397 60 
et ee ey ee SRR, en i ee 330 62 
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S72... -] | Dr. | Cr. 
June 30 | To Oneal’s & Atkinsons’ % for W. Hunter’s d’ft, | | 
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for Went. 0 2... anne eee eee i 
20 3y bills ree., y’r 40-d. note, $10,000. 00. less 33 d. | 
int., (i 10%, due Aug, ed,’ 79, 91.66... 2... Tee es | 9,908 34 
60-d, note, due Aug. 22d, ’7§, S10. 000.00, less | 
63 d. int., @ 10%, i OO De 


~ 
- 
- 
- 


v6 «| «& yr 90-d. note, due Sept. 20, ’79, $10,000.00, | 
less 93 d. int., @ 10%, 258.33... ____- iba aicaened|. | aaa 
23 ‘pro. GIR eee eh ae hls Oe ie Fy i Bre 
24 cc 068‘ Ah EC OQneal Lk icce............. S calll cena | 725 78 
26 A Pg ee Fes AAA eee ET Soe RMS 1,155 1] 
9S ¢6 OF, Ns SS. PN ei A Ae IR NT hs ee ee 6,985) 12 
NR Aer rere eR dt Se OE ee Neu Ie RTS es 5,639 30 
(42.002 09 | 42.002 09 
July 1 To balanee stat. SU os erm Ye 
3. * pills pay 'e, accep’d d’ft due Aug. 2 19s. sci aan| S008 58 
&< rT rT cash p’d yr ee OS OE ey ee 
5 &< 7 rT Wy ie eS gd Me 1,000 00 | 
2 rT rT 66 G6 oo iS eee 1.410 OO 
bi é6 ‘6 ra pe ee RO eR ee eee 100 90 | 
& 8 CPRORT er EPO on oo Se we ce 111 50 
bs ‘ cash paid y’r d’ft DARE Sees a agin aia Ge 
q éé é¢ Newton’s ee esr ae ~ & OO 
10)  & paid y’r dr’ft__.._- Rn Aa Slate tie 2,500 00 
12 To: ‘“ Ulbman____. eee 970 OO 
vi ‘‘ bills pay’e, aceep’d y’r dr’ tt ‘due Ju ly 1g , '79..| 1,100 OO 
Carried forward ou ooc5 co uo ee a IRIS BS 
228 
1879. | | 
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cattle he had bought and some of the cattle from his own ranch for 
the purpose of paying the aforementioned notes as they matured. 

Defendant Oneal ship-ed cattle after his return to Texas, con- 
tinued to make sight and other drafts on us, and also received ad- 
vances from our agent, W. Hunter, at Fort Worth, Texas, until some 
time in the latter part of November, 1879, when defendant Oneal 
was again at our office. His indebtedness at that time to us was 
$20,854.56, twenty thousand eight hundred and fifty-four «& 53,5, dol- 
lars, which was shown to him, and to which he made no objections 
nor disputed any part of it. Defendant claimed at that time that 
he had lost heavily in buying and shipping cattle and asked us 
to carry him for his entire indebtedness to us until May, 
1880, offering to give us additional security if we would 
pay a draft he had given on us in favor of City National 

Bank of Fort Worth, Texas, for the amount of about 

241 ($9,600.00) ninety-six hundred dollars. We refused to pay 

the above-mentioned draft, but offered to extend the time on 

his indebtedness to us until May, 1880. Defendant was very de- 

sirous that we should pay said draft in favor of City National Bank, 

and offered additional security on real estate in Texas if we would 

pay it. We refused to do this, and advised him to give the City 

National Bank the real estate security, as we considered his indebt- 

edness to us at that time as large an amount as we cared to carry 
him for. 

During the month- of February and March, 1880, we made the 
defendant Oneal several propositions to take cattle he could gather 
and deliver to us of the O N brand, at certain prices for certain 
classes of cattle, in sufficient number to liquidate his indebtedness 
to us. Said offers were made for the sole purpose of effecting an 
amicable settlement of his account. All of these offers were rejected 
by the defendant Oneal. 

On the 20 day of March, 1880, an agreement was made between 
John A. Oneal, Hunter, Evans & Co., and the City National Bank 
of Fort Worth, Texas, as copy of which is attached, marked “ Ex- 
hibit B.” At the time said agreement was made the defendant Oneal 

disputed a part of his indebtedness to us, and a provision was 

242 madein said agreement whereby said defendant Oneal was 
to secure the plaintiffs, Hunter, Evans & Co., for such dis- 

puted amount by giving deed of trust on his other property, real or 
personal, said security to be given at the time of the delivery of the 
cattle by the defendant Oneal to John Dawson. At the time of the 

delivery of the cattle by Oneal to Daw son defend: ant disputed 
$8,700.75, eight thousand seven hundred «& ;'3, dollars, of his in- 
debtedness to us. The cattle were delivered to Daw son, but defend- 
ant Oneal failed to give the security for the disputed part of our 
account against him as required in said agreement, whereupon we, 
plaintiffs, attached the cattle turned over to Dawson by defendant 
Oneal which were in the O N brand by a writ of sequestration. On 
May 20th, 1880, when this suit was brought, the defendant Oneal 
owed us $18,417.49, eighteen thousand four hundred & seventeen & 
jj’ dollars, or thereabouts. On December Ist, 1880, he owed us 
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$13,797.70, thirteen thousand seven hundred ninety-seven 77% dol- 
lars, as per exhibit attached, marked “A.” 
Answer to int’'y drd. We commenced to charge interest to defend- 
ant Oneal September 30th, 1879, on open account, at the rate of 10% 
per annum, as shown by Exhibit A. We charged none prior 
243 ~=to that date. Up to time this suit was brought we had charged 
Oneal ($875.00) eight hundred & seventy-five dollars interest. 
On December Ist, 1880, we charged him with $1,288.93, twelve 
hundred eighty-eight 7,3; dollars interest on his account. We 
shipped 120 cattle, billed to J. I’. Saddler & Co., New York, on or 
about September 12th, 1879, being a part of (14) fourteen cars, (280) 
two hundred & eighty cattle,shipped tous by defendant Oneal from 
Fort Worth, Texas. These 120 cattle could not be sold at over 23, 
two & three-fourth, cent- per pound, and believing it was defend- 
ant Oneal’s interest to forward these 120 cattle to another market 
we did so at the time we had no instructions to forward them.. We 
weighed the cattle and reported them to Oneal as 118 cattle, being 
sold (4 2.85, and 2 cattle @ $2.65 per 100 fb, as shown in account 
sale number 7560 rendered him for 280 cattle, dated September 12th, 
1879, attached —copy I lato’s testimony, marked Exhibit “ Y.” Soon 
afterwards we received a letter from Mr. Oneal, dated Jones county, 
Texas, about September Sth, 1879, in bis own bandwriting, in which 
he stated that if this particular shipment of cattle did not bring 
dic. to forward them to New York or any other market except St. 
Louis. We acknowledged the receipt of said letter. A copy of our 
answer is hereto attached, marked Exhibit D, in which we 
244 stated that we had forwarded 120 cattle, being same 118 
cattle and 2 cattle referred to above, further stating that if 
the cattle netted out more than we reported to him in account sales 
we would credit his account with the difference, and if the eattle 
lost money from the amount reported to him we would charge the 
loss to his aecount. The 120 cattle lost ($665.99) six hundred & 
sixty-five & ;%%> dollars, and this amount was charged to his ac- 
count. 

Answer to int’y 4th. When we forward cattle to other markets 
for our customers the proceeds of said cattle is sent us in drafts and 
exchange is charged by our bank for cashing such drafts, which 
amount of exchange we charge our customers. We forwarded cattle 
for Oneal several times, and when our banks charged us exchange 
for drafts received as proceeds of Oneal’s cattle we charged Oneal’s 
account with amount of exchange and no more. When forwarding 
vattle to other markets we put a man or men in charge to care for 
them while en routeand pay them for such service, and charge the 
amount so paid to the owner of the stock. We charged Mr. Oneal 

with the amount so paid and no more. 
245 Answer to int’y Sth. We were in the live stock commission 
business at the National Stock Yards, Illinois, in the year 
1879, and sold about 80,000 head of cattle belonging to many differ- 
ent parties residing in all parts of the West. Oneal shipped us, dur- 
ing that time, between 10,000 and 12,000 cattle. It would be almost 
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EXxuHisit “ D.” 


East St. Louts, Int, Sept. 15th, 1879. 
Jno. A. Oneal, Esq., Will’s Point, Texas. 

DEAR Str: We are just in receipt of yours of 8th inst., written in 
Jones county, but came too late, as the cattle arrived here on the 11th 
inst. We held them at @ 3.00, but could not get a buyer at that 
price; held them over until the next day, when wesold 40 h’d @ 2.90, 
20 @ 2.65, & 100 @ 2.85, leaving us with 120 head, which we treld @ 
2.95, but there wasn’t a man on the yard who would give it. Not 
having any instructions from you to forward them on another market, 
we concluded to weigh them up @ 2.85 & report them to you that 
way, but forward the cattle to New York & see what they would do 
there, and in the event it was not satisfactory to you we would 
shoulder the responsibility, and are now much pleased to receive 
your instructions to forward them to N. York. As soon as we re- 

ceive the sales we will send them to vou and credit or charge 
236 you with the difference. They will strike N. Y. & be on that 
market on the 17th inst. We hope and trust they will net 
more than 2.85 here. 
Yours truly, HUNTER, EVANS & CO.,, 
FLATO. 
Copy. 
EXHIpsitT “ KE.” 
TERRELL, May 24th, 1880. 
Mess. Hunter, Evans & Co., East St. Louis, Il. 

GENTLEMEN: As your Mr. L. W. Evans was on the ground and 
has kept you posted on all the matters pertaining to your interest 
here, I have not deemed it necessary to write you until now. 

Mr. J. A. Oneal delivered Mr. J. M. Dawson a herd of cattle to- 
day, amounting in value to $19,033.00, for which I hold Mr. Daw- 
son’s note due, with 10 per cent. interest, payable as the cattle are 
sold. All parties interested being represented by their attornies, it 
was determined that your proportion of this sum should be $9.915.74 
and that of the Bank of It. Worth should be $10,539.85. Mr. Daw- 
son made a sale of 263 cows at $138.00 per head (cost) or $5,419.00, of 
which your proportion is $1,668.50, which I transmit herewith, less 

the premium on the exchange, in a sight draft on the Bank of 
237 Commerce, St. Louis, Mo. The exchange, } per cent., is 

more than I expected to have to pay, but was the best T could 
do, either for St. Louis or New York. The herd is on the move and 
doing tolerably well. I find a lack of horses, but Mr. Dawson is 
buying as we move along. I hope to make it a safe trip to my em- 
ployers: and, while I do not wish to encourage suspicion and doubt, 
I think it will require close watching. There has seemed to be a want 
of that open dealing that characterizes the transactions of the gentle- 
man and a “ holding with the herd while running with the hands” 
that does not meet my entire approbation. You will here from me 


occasionally on the trail. 
Yours truly, HENRY E. McCULLOCH. 
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Answers of M. P. Buel to Interrogatories Propounded by PI'ffs. 


Answer to int’y Ist. My name is Menson P. Buel; am thirty-five 

years of age; am engaged in the live stock commission business, and 

partner of the firm of Hunter, Evans & Co., National Stock 

238 Yard, Illinois, plaintiffs in this suit, and I have a fourth in- 
terest in this suit. 

Answer to int’'y 2nd. This suit is based upon business trans- 
actions between Johy A. Oneal and Hunter, Evans & Co. during the 
year 1879. An arrangement was made with defendant, Oneal, by 
plaintiffs, Hunter, Evans & Co., for the purpose of Oneal buying 
cattle in the State of Texas and shipping them to said Hunter, 
Ivans & Co. at National Stock Yard, Illinois. We agreed to ad- 
rance Mr. Oneal money for the purpose of buying and shipping 
‘attle to us on his own account. Oneal went to the frontier of Texas 
arly in 1879 and contracted a large number of cattle to be delivered 
to him during the season of 1879, and in so doing he made drafts 
on us,some at sight and some on time, which we paid and accepted, 
as shown in statement attached, marked “ Exhibit A.” Some time 
in June, 1879, we had advanced in cash and accepted drafts for 
Oneal a sum in the aggregate of nearly ($50,000.00) thirty thousand 
dollars. On June 20th, 1879, Oneal was in our office at the National 
Stock Yards, Illinois, and executed his three (8) promissory notes 
for ($10,000.00) ten thousand dollars each. Same three notes were 

credited to defendant Oneal’s account on our book, less the 

239 ~—usual rateof discount, asisshown in our attached statement “A.” 

Defendant Oneal stated at the time that he would ship cattle 

to pay said notes as they matured. After defendant Oneal returned 

to ‘Texas he notified us that cattle were not fat enough to ship and 

that he required additional advances to carry out his contracts with 

parties that he had contracted with for cattle. We continued to ad- 

vance said Oneal by paying his sight drafts and accepting his time 

drafts until we had advanced him, in the aggregate, the sum of 
about $47,000.00, forty-seven thousand dollars. 

In August, 1879, we requested Mr. Oneal to come to St. Louis. 
Mr. Oneal came and we notified him of the amount of his indebt- 
edness tous. He expressed a willingness to give us security for his 
indebtedness, and on the 20 day of August, 1879, he executed his 
two promissory notes for $11,000.00, eleven thousand dollars, each, 
taking up (2) two of his first notes of $10,000.00, ten thousand dol- 
lars, each, leaving one of his unmatured $10,000.00, ten thousand 
dollar, notes unpaid; making an aggregate of thirty-two thousand 
dollars in notes due by him, for which, on August 20th, 1879, the 

defendant, J. A. Oneal, executed a bill of sale to us on his 
240 ~~ stock of cattle and held in Van Zandt and adjoining coun- 

ties, in the State of Texas, and delivered the same to us for 
the purpose of securing the amount of his indebtedness tous. Oneal 
had been shipping a great many cattle to us from It. Worth, Will’s 
Point, and other places in Texas, on which he claimed he bad lost 
money, and said that on his return to Texas he would ship us the 
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an endless task to tell to whom we sold Oneal’s and the other cattle 
in 1879. 

Answer to int’y 6th. We sold cattle for defendant Oneal at the 
National Stock Yards, Illinois, at various times to the St. Louis 
Beef Canning Company. We had no interest as a firm in the St. 
Louis Beef Canning Company. The Beef Canning Company was a 
corporation managed by a president, vice-president, and general 
manager. Defendant Oneal knew that we were selling his cattle to 
the St. Louis Beef Canning Company at times and never made any 
objections that I know of. He was present on several occasions when 
we were selling his cattle to said company, knew all about it, and 
never made any objections thereto. 

Answer to int’y No. 7. There was no difference made by us in 
selling defendant’s cattle and those belonging to other persons. We 

always sell cattle to buyers who pay the highest price. When 
246 © two buyers offer the same price we sell to buyer who first 
bid the price. 

Answer to int’y 8th. We did not sell cattle belonging to defend- 
ant Oneal to the Beef Canning Company as a matter of choice, but 
always sold defendant Oneal’s cattle to the best possible advantage. 
As the Beef Canning Company were slaughtering large numbers of 
cattle, they were often the best buyers for the class of cattle defend- 
ant Oneal was shipping. 

Answer to int’y 9th. The defendant Oneal executed at plaintiffs’ 
office on August 20th, 1879, a bili of sale to Hunter, Evans & Co. 
for his stock of cattle in the O N brands in Van Zandt and other 
counties in the State of Texas, the consideration therein being 
placed at ($22,000.00) twenty-two thousand dollars. The under- 
standing was that if defendant discharged and fully paid his in- 
debtedness to us the said bill of sale should be void; if not, to re- 
main in full force and effect. An agreement to this effect was ex- 
ecuted by us to defendant Oneal and delivered to him in our office, 
same being even date with the bill of sale, which bill of sale is now, 
I believe, in the hands of our attorneys. The other papers is, I pre- 

sume, in the hands of defendant Oneal. 
247 Answer to int’y 10th. I saw the certificate of the inspector 

of hides and animals of Van Zandt county, Texas, dated Sep- 
tember, 1879, showing that defendant Oneal did ship to R. Strahan 
& Co., at Chicago, Illinois, 95 or 96 head of cattle of the O N brand. 
This shipment of cattle was made by defendant Oneal without our 
consent or knowledge. I talked with Oneal about the shipment of 
these cattle, in our office, the latter part of November, 1879, when 
he admitted that he had shipped the cattle referred to. 

Answer to int’y llth. Yes; I had several conversations with de- 
fendant Oneal at our office, about his indebtedness to us. He never 
disputed the amount of his indebtedness. We always furnished 
Oneal monthly statements of his account, and he well knew exactly 
how it stood. Capt. A. G. Evans and F. W. Flato, Jr., were gen- 
erally present during our conversations. The last talk with him on 
the subject was during the latter part of November, 1879. 

Answer to int’y 12th. I was not then at Will’s Point, Texas. 
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Answer to int’y 13th. I was not at Will’s Point, Texas, on May 

22nd, 1880, and only know from letters and telegrams that 

248 we received from Lewis W. Evans and and others of what 
occurred there. 

Answer to int’y 14th. I know from a telegram received by us on 
May 24th, 1880, from L. W. Evans, that our account against defend- 
ant, J. A. One al, was all disputed | except $9,915.74, nine thousand 
nine hundred « fifteen dollars & 745 dollars, and that the disputed 
amount was $8,700.75, eighty-seven hundred ;%°; dollars. I don’t 
know whether defendant Dawson and the City National Bank of 
Fort Worth, Texas, knew these facts. 

Answer to 15th int’y. I did not know at the time that defendant, 
John Dawson, left Van Zandt county, Texas, with the cattle, that 
Oneal had not secured the disputed part of our account, as per 
agreement made between Jno. A. Oneal, ourselves, and the City Na- 
tional Bank. See Exhibit “ B.” 

Answer to 16th int’y. I know by a telegram we received from L. 
W. Evans of a proposition made by Oneal to settle with us by pay- 
ing us $4,683.00 in eash in addition to the cattle delivered to Daw- 
son, of which our proportion was $9,317.00. This proportion we 
declined to accept. The matter was not arbitrated. 

Answer to 17th int’y. I know by hearsay that Oneal and 
249 his attorneys were requested to secure the unadjusted part of 
our claim against Oneal. 

Answer to 18th int’ y. When our alee and A. G. Evans were 
refused the security by Oneal and his attorney to cover the unad- 
justed part of our claim against defendant Oneal we then had the 
sattle seized by the sheriff of Montague county, Texas; don’t know 
what number of cattle the sheriff seized nor the value; don’t know 
how long the cattle were held by the sheriff; don’t know how many 
were lost while in sheriff’s hands. The cattle were replevied by de- 
fendant Dawson. 

Answer to 19th int’y. Don’t know the condition of Red River while 
the cattle were in the hands of sheriff. 


Answers to Cross-Interrogatories. 


Answer to X int’y Ist. lam acquainted with Wm. Hunter. He is 
a brother of R. D. Hunter, senior member of the firm of Hunter, 
Evans & Co., plaintiffs in this suit. Wm. Hunter is our agent at 
Fort Worth, Texas, and has been for several years. 
Answer to X int’y 2nd. Wm. Hunter was authorized to sign our 
name as agent to any paper necessary in this transaction. 
250 Answer to X int’y 5rd. I have seen a copy of an agreement 
between John Dawson, the City National Bank of Fort 
Worth, Texas, and ourselves; also saw an agreement between Jno. 
A. Oneal, the City National Bank, and ourselves, a copy of which is 
attached hereto, marked Exhibit B. 
Answer to X int’y 4th. Yes; met H. E. McCulloch in July, 
1880. 
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Answer to X int’y 5th..Don’t know who introduced H. E. Mce- 
Cullough to the City National Bank. 

Answer to X int’y 6th. Henry E. McCulloch. 

Answer to X int’y 7th. Don’t know. 

Answer to X int’y 8th. McCulloch so advised us by letter. 

Answer to X int’y 9th. Yes; McCulloch’s letter is attached, marked 
Exhibit * E.” 

Answer to X int’y 10th. McCulloch so informed us in the letter 
attached. 

Answer to X int’y 11th. Yes; the letter is attached. 
201 Answer to X int’y 12th. Don’t know where the note 1s now 
nor in whose possession it is; never saw it. 

Answer to X int’y 13th. He notified us that it was determined 
that our proportion of the cattle turned over by Oneal to Dawson 
was $9,915.74, and that of the City National Bank $10,839.85. Mce- 
Culloch did not advise us that defendant Oneal admitted that he 
was indebted to us in the sum of $9,915.74, and to the City National 
Bank of Fort Worth, Texas, in the sum of $10,339.85. 

Answer to X int’y 14th. Said letter is attached. 

Answer to X int’y 15th. McCulloch notified us by letter that 
Dawson had sold 2638 cows for $3,419.00, and sent us draft for 
$1,668.50. The letter is attached. 

Answer to X int’y 16th. We received a draft for $1,668.50 on or 
about the 26 day of May, 1880, and credited the same to the account 
of Jno. A. Oneal. 

Answer to X int’y 17th. McCulloch notified us that Dawson had 
sold $1,842.60 worth of cattle in O N brand and sent us a draft for 

that amount, and said our pro rata of that amount was $902.12 
252. ~=and the City National Bank’- pro rata was $938.88. McCulloch 
made a draft on us for $938.88, favor of City National Bank. 

Answer to X int’y 18th. Cannot find said letter to attach it. 

Aswer to X int’y 19th. We received a draft for $1,842.00; it was 
a time draft; we collected the amount and placed same to the credit 
of the defendant, Jno. A. Oneal; we did not pay McCulloch’s draft 
for $938.88 in favor of City National Bank. 

Answer to X int’y 20th. I do not know that McCulloch had a 
copy of the agreement made at Fort Worth, Texas. 

Answer to X int’y 21st. When I have testified from hearsay in 
answer to interrogatorys I have so stated it in my answer. 


Answers to the Cross-Interrogatories Propounded by Oneal’s Att’ ys. 


Answer to X int’y Ist. In my answer to direct interrogatory No. 
2, I have stated as fully as possible, and given dates and places where 
such interviews and transactions occurred ; have also given source 
of information as fully as possible. 

Answer to X int’y 2nd. We rendered Oneal monthly statements 

of his account, and computed interest on his account com- 
253 mencing September 30th, 1879, and none before, and said 
interest was included on monthly balances brought forward 
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as part of the principal from said date. I answered fully in direct 
interrogatory No. 3 about the loss on the New York shipment, which 
was charged to defendant Oneal’s account. I know that the amount 
of the loss on the shipment of cattle east was the difference between 
the valuation credit on our account sales rendered to John A. Oneal, 
“ No. 7560,” and the net proceeds of said 120 cattle, as evidenced by 
the account sale of J. F. Saddler & Co. We notified defendant 
Oneal of the loss upon this shipment by mail; also told him of it 
at our office some time after the shipmeut was made. A copy of 
our letter to him is attached, marked Exhibit D. The ac. sales — 
in our attorney’s hands or Oneal’s. 

Answer to X int’y 3rd. Yes; we paid Oneal’s orders. We were 
notified some time during the season of 1879 not to pay shippers 


. Without orders, except certain shippers named in the letters. 


Answer to X int’p 4th. The Beef Canning Company is a joint 
stock company; don’t know who all the stockholders were. The 
Beef Canning Company manufactured canned meets. We, as 
254 a firm, held no stock in the Beet Canning Company. R. D. 
Hunter and A. G. Evans owned some of the stock individ- 
ually; can’t sav how much. ‘The officers of said canning company, 
in 1879, were H. L. Newman, president; N. C. Hudson, vice-presi- 
dent and treasurer; G. L. Joy, general manager, and A.G.E rans, 
secretary. Defendant Oneal knew that R. D. Hunter and A. G. 
Evans were stockholders in the St. Louts Beef Canning Company ; 
he also knew we were selling his cattle to the Beef Canning Com- 
pany, for he was present on ‘several occasions when we sold his and 
other cattle to said company. : 

Answer to X int’y 5th. In answering direct sisteanicsaeltile No. 9, I 
testified from my own knowledge. Capt. A. G. Fivans, J. B. F. 
Sampsel, & F. W. Flato, Jr., were present at the time Oneal executed 
the bill of sale to us. 

Answer to X int’y 6th. I know from the inspector’s certificate 
that defendant Oneal did ship 95 or 96 head of cattle of the O N 
brand to Chicago, [llinois. “Mr. Oneal admitted to me at our office 
that he had shipped said cattle. A. G. Evans was present at the 
time this admission was made in our office, in the latter part of No- 
vember, 187! 

Answer to X int’y 7th. Never knew Oneal to dispute more 
255 than $1,500.00 of our account before the cattle were turned 
over. ‘This amount he disputed to Capt. Evans some time in 
February, 1880. The last time [ saw Oneal he was in our office, 
during the latter part of November, 1879, at which time his account 
was shown him and fully talked over, and he disputed no part of 
it. I knew Oneal turned over cattle to Dawson from letters we re- 
ceived froia H. E. McCulloch and L. W. Evans. 
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Exuipit “ Y.” 
East Sr. Louts, Inu., Sept. 12th, 1880. 
No. 7560. 
Account Sales of 280 Cattle Sold for Account of Jno. A. Oneal, Ft. Worth, 


Texas. 
1 ¥ : Be | 
Cattie. Purchaser. | Weight. ae *k.} Price.; Amount. | Total. 
} | 
40 + Jas: Cutten... ....~. | 41,810 | Eee 290 | 1,212 49 | 
20 | £. Rotehild ...-...- \: RB BOO tous 265} 500 382 | 
98 | Peat WOE caiatinkacnd | 98,4380 |____-- 2 85 | 2,805 25 | 
2 eS eR ay | BD een 2 85 | 61 84 | 
Shipped ¢ 118 | F. W. Flato___.___- LEG. See too | 2 85 | 3,403 47 
toN:Y.. 2 coer Ly DNR Aa ne | 2000" |e i965! 63 
| ee 8,0 fh oi 
Freight and bac ck AN sac hes ns ais anno ca 8 Rg 
Yardage Ride ae ae i es 70 | 
rs Sei eg 7 ed ak caida a tee aianbolicatat eae st ee | 70 | 
TN a Seta tabvinds oe esc ich ee sr eC ae 
NA Na SIRE ALE PEO RRM Ee MONO RCE AER Re ee 
Net proceeds credited in acc’t. 
Copy. 
KE. & O. E. 
HUNTER, EVANS & CO., 
Per FLATO. 
256 ExHisit “ Z.” 


Witw’s Pornt, Texas, July 21, 1880. 


Received of io B. Sampsel, ag’t Hunter, Evans & Co., two nisdped | 
seventy-nine 4°59 dollars in full payment for fees, wages, & gather- 
ing cattle in Oneal sequestration. 

J.T. HAMM, 


Sheriff V. Z. Co. 
Answers of F. W. Flato, Jr. 


Answer to int’y Ist. My name is Frederick W. Flato, Jr.; I am 
26 years of age; am book-keeper for Hunter, Evans & Co., pl’ffs in 
this suit, and have been for three years. 

Answer to int’y 2nd. This suit is based upon transactions between 
def’t, John A. Oneal, and pl’ffs, Hunter, Evans & Co., during the 
year of 1879, in which pl’ffs advanced to the said def’t Oneal large 
amounts of monies and in which def’t Oneal shipped a large num- 
ber of cattle to pl’ffs, which were sold for his account. <A statement 
of all the transactions that occurred between the parties is herewith 
attached. ‘The same was made by me from pl’ffs’ books, and showes 
each and every item in the way they occurred, beginning Febr’y 
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20th, 1879, and ending December Ist, 1880. I carefully com- 
257 pared each item with the entries on the books and know that 

this statement is correct in every particular. It is taken from 
our cash book, journal, sales book, and ledger, each of which are 
very large books, weighing from 10 to 20 tb, and each and all are 
still in the daily use of pl’ffs and absolutely necessary to their busi- 
ness. <All sight drafts drawn by def ’t Oneal on the pl’ffs and paid 
by pl’ffs are charged cash paid his draft, and all time drafts drawn 
by def’t Oneal on pl’ffs are charged bills payable, aecepted his 
draft, and are so specified in the statement. 

When men who came with def’t Oneal’s cattle to take care of 
them while in transit were paid any.money for def’t Oneal’s account 
the items are charged as cash paid shippers, and are so specified in 
the statement. When pl’ffs sent def’t Oneal telegrams or sent any 
other telegrams pertaining to def’t Oneal’s business the amounts so 
paid by pl’ffs were charged cash paid for telegrams, and are so speci- 
fied in the statement. Accounts which were contracted for by def’t 
Oneal and his several partners with plffs and for which 
def ’t Oneal was responsible to pl’ffs were charged to def’t Oneal’s 
account, and are so specified in the statement. When pl’ffs for- 
warded cattle to Chicago or other markets for def’t Oneal and the 

proceeds of such cattle were received by pl’fis in the way of a 
258 draft on New York or Chicago pl’ffs charged the def’t Oneal 

with the same rate of exchange as charged by the bank and 
no more, and such items are so specified in the statement. When 
‘attle were forwarded to other markets by pl’ffs for def’t Oneal’s ac- 
count men were sent in charge of them to take care of them and 
were paid by pl’ffs for their services. Such amounts were charged 
to det’t Oneal’s account, and are so specified in the statement. 
When advances were made by pl’ffs’ agent, William Hunter, Fort 
Worth, Texas, to def’t Oneal the said agent, W. Hunter, would draw 
his drafts on plffs for account of def’t Oneal, and all such drafts 
paid by pl’ffs are so specified in the statement. The items charged 
July 12th, 1879, $970.00, was for proceeds of 75 cattle shipped by 
one Uhlman in def’t Oneal’s name, and the amount paid Uhliman, 
as the cattle belonged to Uhlman, and proceeds of same were 
eredited to Oneal’s account, as shown in the statement. The item 
charged July 15th, 1879, $221.85, was an account W. Hunter had 
against def’t Oneal and sent to pl’ffs and charged to det’t Oneal’s 
account at his request. The item charged August 20th, 1879, 
$10,000, was def’t Oneal’s promissory note given pl’ffs June 29th, 

1879, and placed to def’ts Oneal’s credit on the last-named 
259 ~~ date, less $175.00 discount, being interest at 10% per annum 

on said amount for 63 days. The other item of $10,000.00, 
charged the same day, August 20th, 1879, as bills receivable, your 
note due Aug. 2d, 1879, was def’t Oneal’s promissory note given 
pl’ffs June 20th, 1879, and placed to def’t Oneal’s credit on the last- 
named date, less $91.66 discount, being interest on said note for 35 
days at 10% per annum. Both of the $10,000 notes were charged 
to def’t Oneal’s account on 20th of August, 1879, because he was at 
pl’tfs’ office and said he could not pay the one which was already 
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due, August 2d, 1879, and the one which would mature August 22d, 
1879 ; whereupon it was agreed to take def’ts Oneal’- 2 new notes for 
$11,000.00 each, thereby extending him longer time to pay and sur- 
render to him the two above-named $10,000.00 notes. The items 
charged August 20th, 1879, was for interest on $10,000.00 note over- 
due 18 daysat 10% perannum. The note matured August 2nd, 
1879, but was not charged to def’t Oneal’s account until August 
20th, 1879. This item of $50.00 interest was fully explained by 
me at the time to Oneal, and he assented thereto at the time and 
aid it was all right. In some of Oneal’s shipments there were some 
cripple- cattle left at the depot in St. Louis, Mo., and _ pl’ffs 
260 had to pay extra for hauling such cripple- cattle to the 
National Stock Yards, Ills., and such items in the statement 

are charged for hauling cripple. 

The item charged Sept. 20th, 1879, $10,000.00, is def’t Oneal’s 
promissory note given pl’ffs June 20th, 1879, & placed to his credit, 
less $258.53 discount, being 10% per annum interest on said note 
for 93 days. This note had been discounted at the bank by pl’ffs, 
and when matured Oneal could not pay it and pl’ffs had to pay it 
for him, which was done & charged to his account. The item 
charged Sept. 20th, 1879, as loss on 120 cattle shipped to New York, 
$664.99, is the loss on that number of cattle, being the difference be- 
tween the amount credited def’t Oneal with when we shipped them 
to New York and what they sold for net in New York. We fixed 
the amount of said credit arbitrarily at $2.85 per 100 tbh for 118 cattle 
and at $2.65 per 100 fb for 2 cattle. This sum was fixed because 
pl’ffs considered them worth that sum here, though they could not 
be sold for at that sum here, & believing the cattle might realize 
more money by forwarding them to New York pl’ffs done so, how- 
ever, not being instructed by Oneal to doso at the time. PI ffs con- 

cluded to weigh the cattle here and report them to Oneal as 
261 118 head @ 2.85 and 2 head @ $2.65 per 100 tb, which was 

done per pl’ffs’ ac. sales, # 7360, herewith attached, marked 
Exhibit “ Y,” and in the event it was not satisfactory to Oneal pl’ffs 
would shoulder the responsibility. This I know to be a positive 
fact, and I was present when pl’ffs had the conversation among them- 
selves about Oneal’s best interests in this particular lot of cattle. 
A day or two after the 120 cattle had been forwarded to New York 
pl’tis received a letter from def’t Oneal, written in Jones county, 
Texas, and dated September 8th, 1879, addressed to pl’ffs, in which 
he stated and requested pl’ffs that if this particular lot of cattle did 
not sell here for $3.25 per 100 to forward them to New York or any 
other market except St. Louis. PI’ffs then acknowledged the receipt 
of that letter, a copy of which is attached to witness Buel’s deposition 
and madea part of my answer. When pl’ffs received account of 
sales for the 120 cattle from J. F. Saddler & Co., who sold them, the 
net proceeds were $665.99 less than the amount placed to def’t 
Oneal’s credit in account sales #7360 for 280 cattle, and the 
amount of loss was, -of course, charged to def’t Oneal’s account. 
It is pl’ffs’ custom to charge their customers with interest 
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on their open accounts when they overdraw their accounts. 
262 Oneal was largely overdrawn after Sept. Ist, 1879, and interest 

was charged him accordingly on Sept. 30th, 1879, and each 
subsequent month, because his account was overdrawn, and such 
items are clearly shown in the statement. The item $11,000, charged 
Oct. 4th, 1879, was for def’t Oneal’s note paid by pl’ffs, being the 
same note credited to his account Aug. 20th, 1879, less $131.40 dis- 
count, being 10 per cent. interest per annum on said amount for 43 
days. Oneal did not or could not pay this note when it matured, and 
pl’ffs, having discounted the same in bank, virtually were responsi- 
ble to the holder of the note. PIl’ffs consequently paid the note and 
charged the amount to the def’t Oneal’s account. The item charged 
Nov. 7th, 1879, $1,597.50, is for freight and back charges on 14 
ears, 294 cattle, shipped by def’t Oneal from Fort Worth, Texas, to 
pl’ffs at National Stock Yards, Ill., aud pl’ffs paid the freight and 
charges on said 14 cars to St. Louis, charged the same to def’t 
Oneal’s account, and forwarded the cattle to Chicago, Illinois. The 
account of sales rendered by pl’ffs to def’t Oneal for the 394 cattle 

shows that the freight and charges therein charged is only 
263 freight and charges between St. Louis to Chicago, Ill. The 

item $20, charged Nov.. 12th, 1879, was a reclamation paid 
the purchaser of a lot of cattle belonging to Oneal, in which it was 
afterwards discovered that there was 3 cattle badly bruised. ‘The 
item 25c., charged Nov. 17th, 1879, was amount paid notary—fees for 
an acknowledgment to a statement sworn to by Mr. Miller, one of 
Oneal’s shippers, who testified about a delay and the handling of a 
shipment of def’t Oneal’scattle by the Iron Mountain railroad. When 
items of errors occur they are amounts discovered by me as being 
erroneously posted, and are so specified in the statement. ‘The item 
$140.00, charged November 26th, 1879, was cash handed def’t 
Oneal by Capt. A. G. Evans while in St. Louis, Mo. PI’fts always 
rendered def’t Oneal account of sale for the cattle shipped by 
him to pl’ffs for his account, and all proceeds of such sales were 
placed to the def’t Oneal’s eredit on date of sale, and all such 
credits or proceeds of cattle are shown in the statement show- 
ing number of cattle and net proceeds thereof, & in many sales 
the names in which cattle were billed for better identification. 
Pl’ffs collected a rebate per car from the railroad company on Oneal’s 

shipments, and all such rebates were placed to def’t Oneal’s 
264 credit,as shown in the statement. The credit item of 
$6,641.36, Sept. 17th, 1879, was a remittance made to pl’ffs by 
their agent, Wm. Hunter, Fort Worth, Texas, for def’t Oneal’s ac- 
count. The eredit item, $1,126.97, Oct. 13th, 1879, was a balance 
due by pl’ffs to Byrd & Windon, and passed to credit of def’t Oneal’s 
account, who settled with Byrd and Windon for the same. The 
credit item, $97.25, Nov. 25th, 1879, was for a commission pl’ffs’ 
agent — to give def’t Oneal in compensation for his influence exer- 
cised in behalf of pl’ffs on the Transcontinental railroad and induc- 
ing shipments of cattle to pl’ffs’ care by other parties outside of his 
own, and the credit item, $55.00, Nov. 28th, 1879, was for a sim- 
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ilar compensation on shipments from Terrell, Texas. The fact of 
division of commissions was learned by me from both pl’ff Hunter 
and def’t Oneal; Oneal was present Nov. 25th, 1879, and the mat- 
ter was talked over and fully understood. The credit item, $460.00, 
Noy. 28th, 1879, was remittance made by pl’ffs by their agent, W. 
Hunter, for def’t Oneal’s account, being amount collected from 
James D. Reed for cattle which def’t Oneal had purchased from said 
Reed, but strayed back to Reed’s ranch. The credit item, 
265 $2,269.50, Dec. Ist, 1879, was amount collected by pl’ffs from 
the Iron Mountain Railroad Co. for a damage claimed for a 
lot of wrecked cattle belonging to Oneal. The item, July 21st, 1880, 
$279.02, was amounis paid hy pl’fts to the sheriff of Van Zandt 
county, Texas, for gathering O N cattle under a writ of sequestra- 
tion, receipt for w hich is hereto attached, and marked Exhibit “ Z.” 
Item, July 29th, 1880, $10.25, was amount paid a shipper who came 
in charge of 84 cattle shipped to the pl’ffs, of the O N cattle gath- 
ered under the writ of sequestration. Item, Dec. Ist, 1880, $1,258.93, 
is Interest on def’t Oneal’s account up to that date—up from Feb’ y 
2d, 1880, at 10 % per annum. The credit item, $120.00, Feb’y 6, 
1880, is a rebate collected on a shipment of 120 cattle, 6 cars at 
$20.00 per car. The item, Feb’y 20th, 1880, $625.00, is a damage 
claim collected by pl’ffs from the Texas & Pacifie R. R. Co. The 
item, May 26, 1880, $1,168.40, 1s a remittance made to pl’tfs by H. 
E. McCulloch, being a part of a sale of 263 cows by Dawson of O N 
cattle. The item, June 25th, J 880, $1,842.00, was a remittance to pl’ff- 
by H. Ek. McCulloch for a sale of O N cattle by Dawson. The item, 
July 24th, 1880, $1,309.50, is proceeds of 84 cattle shipped by Samp- 
sel to pl’ffs, being part of the cattle gathered by the sheriff of 
Van Zandt county, Texas, under the writ of sequestration. 
266 The item, Aug. 24th, 1850, $832.00, is aro: of 112 head of 
stock, cattle shipped to W. Hunter, our ag’t at Ft. Worth, 
Texas, by Sampsel, being the remainder of the O N cattle gathered 
by the sheriff of Van Zandt county under the writ of sequestration. 

Answer to int’y 3rd. I have stated fully in my answer to inter- 
rogatory 2 all I know about interest charged by pl'ffs to def’t’Oneal’s 
account; have also stated all [ know about the New York shipment 
in my answer to interrogatory No. 2. I know the letter from Jones 
county, Texas, dated Sept. 8th, 1879, was in def’t Oneal’s hand- 
writing, cause I saw the letter ‘and am familiar with def’t Oneal’s 
handwriting. I have written to him and received from him many 
letters. 

Answer to int’y 4th. I have auswered this fully in my answer to 
interrogatory 2. 

Answer to int’y 5th. PIl’ffs were commission merchants for the sale 
of live stock in the year 1879, and sold a great many cattle for a 
number of persons from all parts of the country, and also soid cattle 
for the def’t Oneal. PIl’fis sold def’t Oneal’s cattle to different 
buyers; to enumerate them all here would require a great deal of 

time. 
267 Answer ‘to int’y 6th. Pl’ffs had no interest in the St. Louis: 
Beef Canning Co. as a firm. Def’t Oneal knew that pl’ffs 
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sold cattle to St. Louis B. C. Co. as well asto other buyers. He never 
made any objections to pl’ffs’ selling his cattle to the St. Louis B. C. 
Co., but, to the contrary, he, Oneal, always insisted upon the buyers 
of said company to buy his, def’t Oneal’s, cattle. Def’t Oneal was 
present on several occasions when pl’ffs sold his cattle to the St. Louis 
seef Canning Company. 

Answer to int’y 7th. I never knew pl’ffs to make any difference in 
selling cattle—that is, they always sell every customer cattle for the 
highest prices they can get; I know this fact from their general 
course of dealing. | 

Answer to int’y 8th. I never knew of pl’ffs having sold any cattle 
to the St. Louis Beef Canning Company as a matter of choice, but 
when they sold to them it was because they were the best bidders. 

Answer to int’y 9th. Def’t Oneal was at pl’ffs’ office on or about 
the 20th August, 1879, and being indebted to pl’ffs in a large amount 
of money he offered to secure them. He, def’t Oneal, proposed to 

give pl’ffs a bill of sale for his stock of cattle in Van Zandt 
268 and other counties in the State of Texas, whicb was accepted by 

pl’ffs, and such a bill of sale was then executed by def’t Oneal 
to pl’ffs, Hunter, Evans & Co.. It was agreed upon the payment of 
said Oneal’s indebtedness to pl’ffs, Hunter, Evans & Co., the bill of 
sale should be void, but if said indebtedness was not fully paid off 
and discharged that said bill of sale should remain in full force and 
effect. An agreement to that effect was executed by pl’ffs, Hunter, 
Evans & Co., to def’t Oneal and delivered same to said Oneal, and 
think such an agreement is in possession of def’t Oneal. I believe 
the agreement was of even date with the bill of sale. 

Answer to int’y 10th. I only know by hearsay that def’t Oneal 
disposed of some of the O N cattle; saw the inspector’s certificate 
w-ere 95 or 96 head of O N cattle had been shipped by def’t Oneal 
to Chicago, Il. | 

Answer to int’y 11th. I have had several interviews with def’t 
Oneal about hjs account and indebtedness to the pl’ffs, and on no 
occasion did he dispute the same or any part of it to me; on the con- 
trary, he seemed satisfied that the account was correct. On one occa- 
sion he told me just to show him where he could borrow money 

enough to pay his indebtedness to pl’ffs; that he had paid 
269 some $108,000.00 worth of property in Texas and would put 

up every dollar’s worth of it to pay what he owed, showing 
me at the same time a list of property he owned and the value 
thereof; this was about the latter part of November, 1879, in_ pl’ffs’ 
office; don’t think that any one was present when tliis conversation 
took place. 

Answer to int’y 12th. Can only say that [ heard cattle were turned 
over to John Dawson by def’t Oneal and by letter received by pl’ffs 
from H. E. MeCulloch; don’t know what was done only what [ heard; 
don’t know what part of pl’ffs’ account Oneal then disputed. 

Answer to int’y 13th. Was not present at Will’s Point and don’t 
know what occurred. 

Answer to int’y 14th. Did not know there was any adjustment of 


the claim. 


124 THE CITY NATIONAL BANK OF FORT WORTH ET AL. VS. 
Answer to int’y 15th. Don’t know anything about it. 
Answer to int’y 16th. Don’t know anything about it. 
Answer to int’y 17th. Don’t know. 

Answer to int’y 18th. Don’t know. 
Answer to int’y 19th. Don’t know. 


Answer to Oross-Interrogatories. 


270 Answer to X int’y Ist. The transactions occurred during 

the year 1879, at different times; dates shown in attached 
statement. JI am the book-keeper for pl’ffs; made all the entries 
myself and know it from this source; some of pl’ffs were generally 
present when the transactions occurred ; don’t know of any vouch- 
ers other than those in possession of pl’ffs’ attorney. 

Answer to X int’y 2nd. The first item of interest considered by 
pl’ffs was June 20th, 1879, when def’t Oneal executed his 3 promis- 
sory notes for $10,000 each. ‘This item was as follows, viz: The 
notes drew no interest till maturitv, and their present value was 
what they would discount for, and hence the discount was deducted 
from them. When Oneal’s account was given this credit, said notes 
were placed to his credit in account less discount, which is 10% per 
annum for the respective number of days they were made payable 
in. The next item of interest is on Aug. 20th, 18S79—850.00 on cef’t 
Oneal’s note—$10,000 being overdue at that time over JS days. At 
the end of September interest was computed on his accounts for the 
first time, and so on each subsequent month, as his account was 

largely overdrawn. Besides the notes def’t Oneal had given 
271 __ pil’ffs, it is a custom to charge interest on accounts when they 

are overdrawn, and such interest is charged in the accounts 
once every month and carried forward in each balance brought 
down. I have answered fully as to New York shipment of cattle. 
I, as a book-keeper, sent Oneal statement of his acc’t monthly. He 
never disputed such acc’t until Feb’y, 1880. 

Answer to X int’y 3rd. Pl’ffs paid shippers frequently on orders 
from Oneal and frequently by Oneal’s letters requesting pl’ffs to do 
so when they are no orders. It was left to pl’ffs to pay shippers if 
they had any claim for such service, and such shipments were usu- 
ally attended to by W. Hunter, pl’ffs’ agent, when Oneal was not 
present, and sometimes pl’ffs paid shippers at request of some of 
def’t Oneal’s agent-, either by letter or telegram. 

Answer to X int’y 4th. PI’ffs, as a firm, held no stock in the St. 
Louis Beef Canning Co. I don’t pay much attention to —the beef 
canning Co. make in changing their officers. I know, however, that 
H. L. Newman was president, G. L. Foy manager, and A. G. Evans 
secretary, in the year 1879. I know def’t Oneal knew of the fact 

that his cattle were sold at times to the St. Louis Beef Can- 
272 ning Co. because he was present on several occasions when 
they were sold. 

Answer to X int’y 5th. I was present when the def’t Oneal exe- 
cuted his bill of sale for his cattle in favor of pl’ffs, and also Capt. 
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A. G. Evans, M. P. Buel, and J. B. F. Sampsel were present. I am 
testifying from my own knowledge. 

Answer to X int’y 6th. I saw the inspector’s certificate in which 
it was shown that in the shipment of cattle Oneal made to Chicago, 
Il]., there were 95 or 96 cattle in the QO N brand which he had given 
pl ffs a bill of sale for. 

Answer to X int’y 7th. Did not know Oneal disputed any part of 
pl’ffs’ account until in Feb’y, 1880. 


Deposition of A. G. Evans, Witness for Plffs. 


Deposition of A. G. Evans, a witness for pl’ffs, taken by and sworn 
to before 8S. N. Taylor, a notary public in & for county of St. 
Louis, State of Missouri, on the 24th of May, 1882. 


Int’y Ist. Are you acquainted with the parties to this suit ? 

Answer. | am. 

Int’y 2nd. Do you know any of the officers of the City National 

Bank, one of the defendants herein; if yea, which one, how 
273 ~=— long have you known them, and where & what are their 
names ? | 

Answer. I know two of them, to wit, Nichols, the president, and 
Britton, the cashier, of the bank, and have known them three years. 

Int’y ‘3rd. Do you know anything about the debt due or formerly 
due by Jno. A. Oneal to the said bank; how it was created, and 
what, if any, connection the complainants, Hunter, Evans & Co., 
had with the creation or contracting of said indebtedness ? 

Answer. I do, and know that Hunter, Evans & Co. had nothing 
to do with contracting said debt. I have understood that said debt 
had its origin in a draft drawn by Jno. A. Oneal on Hunter, Evans 
& Co. I know that said Oneal had not hing due him from said firm 
of Hunter, Evans & Co., and for that reason it was not accepted or 
paid. Our firm was under no obligations to accept his drafts unless 
he had funds to his credit with us, and, as before stated, he had none. 

Int’y 4th. Have you ever had any conversation with the officers 
of said bank respecting such connection by complainants with their 

demand against said Oneal? If so, state fully what & when. 
274 Answer. They never claimed to me that our firm was liable 
for the actual debt. 

Int’y 5th. Have you ever heard it claimed on the part of any of 
the officers of said bank that complainants were responsible in any 
way for their said debt against Oneal? If so, state it fully. 

Answer. I never heard it claimed by any of the officers of said 
bank that the firm of Hunter, Evans & Co. were responsible or hable 
for said debt of Oneal. 

Int’y 6th. Have you ever had with any of said officers any con- 
versations respecting this case in which if any such claim as that 
mentioned in the last preceding interrogatory had existed the said 
officer would likely have said something about it ? If yea, state when 
& where & why such mention would ‘probably or pertinently have 
been made. 
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Answer. I have. In February, 1880, I was in said bank, at Fort 
Worth, Texas, and talked freely with Mr. Nichols and Mr. Britton 
about the Oneal debt to the bank, and also about Oneal’s debt to 
Hunter, Evans & Co. In this conversation neither Mr. Nichols nor 
Britton stated or intimated that Hunter, Evans & Co. was liable to 

the bank in any way for the Oneal debt. The officers of the 
275 bank never did claim in my presence that our firm was Hable 
for the Oneal debt. 

Int’y 7th. Do you know from any source the number of cattle 
delivered at Will’s Point by Jno. Oneal to Jno. Dawson under the 
Fort Worth agreements; if yea, what source & what was the num- 
ber ? 

Answer. At the time this suit was begun—that is, the replevin suit 
for the cattle—I did know the number and the classes of cattle de- 
livered to Dawson by John A. Oneal, but I cannot now recall to 
memory the number or.classes,as [ made no record of it. 

Int’y 8th. Of said number so delivered how many were in the ON 
brand, & how do you know? 

Answer. I cannot state the numbers in any particular brand, for I 
have no memorandum of it and do not now remember. | 

Int’y 9th. How many of said brand were 2 years old, 5 years old, 
beeves, cows, calves, & bulls, & state your means of knowledge ? 

Answer. I cannot state. | 
276 Int’y 10th. Who furnished the counsel; who prepared the 
original pleadings in this case with the description of said 
cattle? 

Answer. Louis W. Evans furnished such counsel, with the deserip- 
tion of the cattle. He was at said time acting as agent for Hunter, 
Evans & Co. at Will’s Point, and attended to the delivery of cattle to 
Dawson. 

Int’y llth. Was the description & numbers given in said petition 
& pleadings correct ? 

Answer. It was, to the best of my knowledge and belief. 

Int’y 12th. If you have stated that your knowledge was derived 
from any contract or other writing state where said writing is, and 
if in your possession or subject to your control attach it to your an- 
swers and identify it. 

Answer. I have not so stated. 

Int’y 13th. Do you know or can you set forth any other matter 
or thing which may be a benefit or advantage to the parties at issue 
in this cause or either of them or that may be material to the sub- 
ject of this your examination or the matters in question in this 
cause? If yea, set forth the same fully & at large in your an- 

swer. 
277 Answer. I know of nothing, or at best recall nothing, now 

except this, that in February, 1880, when I was in the bank 
at Fort Worth both Mr. Nichol and Britton proposed to me to take 
the stock of cattle on which both Hunter, Evans & Co. and the said 
bank had chattle mortgages and for us to pay the bank the same 
pro rata per dollar on its debt that should be paid on our debt from 
the proceeds of the cattle, but I toid them we would not do that be- 
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cause ours was a prior lien and we were entitled to have our debt 
paid first in full. They then proposed to have the cattle sold to 
some outside party and have the proceeds paid on the bank debt 
and the debt of Hunter, Evans & Co. pro rata, but I told them I 
«aga not submit to this, as our chattle mortgage was a first lien on 
the cattle. 


Cross-interrogatories: 


Cross-int’y Ist. Were you present when the original agreement or 
arrangement was made by which the City National Bank of Fort 
Worth became the creditor of John A. Oneal for advances made 

him; ifso, where and when did it take place; was not an 
275 agent or partner of yours present when it occurred ? 

Answer. I was not present when the agreement was made 
between O’Neal and the bank for the latter to make him advances, 
nor was [ present when any such advances were made to him. So 
far as I know or have been informed there was no partner of the 
firm of Hunter, Evans & Co. present, nor was there any agent of 
theirs present when such assent was made. 

Cross-int’y 2nd. Did you ever see the stock of cattle known in the 
papers of this case as the “ON” brand of cattle; and, if so, when 
and where? Do you make statements about it of your own knowl- 
edge or from hearsay ? 

Answer. I never saw the stock of cattle. 


Deposition of W. Hunter, Pl'ffs’ Witness. 


Deposition of W. Hunter, a witness for pl’ffs, taken by and sworn 
to before Alpha K. Work, a notary public for Dallas county, 
Texas, on the 2nd day of June, I882. 


¥ 


Int’y Ist. Are vou acquainted with the parties to this suit ? 
279 Answer. I am acquainted with the parties to this suit. 

Int’y 2nd. Where were you and in what business were you 
engaged in the year 1879, from April to Dec. 31st ? 

Answer. I suppose you mean in 1879. I was in Fort Worth, 
Texas, during the entire year of 1879, and was agent for Hunter & 
Evans, soliciting shipments of live stock to them at National Stock 
Yards in East St. Louis, []linois. 

Int’y 3rd. Did you, during said period, transact any business 
between complainants and Jno. A. Oneal? If so, state what busi- 
ness you so transacted. 

Answer. Yes; I transacted some business for the defendant 
O’Neal with the plaintiffs, Hunter, Evans & Co. I made several 
advances to defendant on account of live stock shipments. 

Int’y 4th. In the course of said business did you advance to said 
aefendant on complainants’ account any money ; if so, how was the 
same advanced ? 

Answer. Yes; I advanced. defendant several drafts at different 
times on account of stock shipments. 
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Int’y 5th. If you say said sums were advanced by your 

280 drafts on complainants, state how many of such drafts you 

drew, in whose favor, for what amounts, and at what dates, 

and what you did with the money obtained upon said drafts, and 
your means of knowledge. 

Answer to int’y 5th. I made, as agent for Hunter & Evans, 

drafts in favor of Oneal or to parties on his account, ten drafts, as 

follows: 


Dates. Favor of— | Amounts. Order of— 
TARY 2D, FO Orewa J. A. Oneal_...-- | $3,058 25 | Tidball, Van Zandt & Co. 
aS Sei en wis. oo ae 2,500 00 | S. W. Lomax, cash’r. 
in rs eaters ia. A. Oneat.... | 221 85 | S. W. Lomax, cash’r. 


whi aera alee ene oe eS} : 2,500 00 | S. W. Lomax, eash’r. 
ee UG cethea a we | Oneal & Jones____! 8,898 25 | S. W. Lomax, cash’r. 
ee TG OP on a sy Oneal... 2,661 24 | Tidball, Van Zandt & Co. 
yee an cae he | a. A; SE | 4,040 00 | Tidball, Van Zandt & Co. 
PS a sii Rais nis tas Ey Si eee | 6,724 47 | S. W. Lomax, cash’r. 
Pe a ee ae, CE ia | 1,006 84 | Tidball, Van Zandt & Co. 
SNE RO Ee ---| oa eS eee | 652 58 | S. W. Lomax, ecash’r. 
' 


Said drafts are hereto attached and madea part of my answer 
and marked A for identification. The money on said drafts was 
placed to the credit of Oneal. I know this fact, because I made 
the deposits myself, and the endorsements on the backs of said 
drafts show the same fact. - 

Int’y 6th. What became of said drafts? Whereare they now? If 
in your possession, state where you got them, and please attach 

them to your answers and identify them as exhibits thereto. 
esl Answer. The drafts in question are attached hereto and 

made a part of these answers and marked A for identifica- 
tion. They were furnished me by Hunter, Evans & Co. The en- 
dorsements on the back show what became of the money. 

Int’y 7th. If you know, then state what agent or agents the com- 
plainants had at Fort Worth during the year 1879 or during any 
portion of said year. 

Answer. Hunter, Evans & Co. had no recognised agent at Fort 
Worth during the year 1879 other than myself. I was their only 
agent. 

Int’y 8th. If you say that you was the agent of complainants at 
Fort Worth during the year 1879 state whether they had any other 
agent at Fort Worth during that times besides yourself, and also 
whether any other person done business at Fort Worth for complain- 
ants at any time during said year. 

Answer. There were no agents other than myself representing or 
doing business for Hunter, Evans & Co. at Fort Worth during the 
vear 1879 or any time during that year. 

Int’y 9th. If any, state what connection complainants had 
282 with the said City National Bayk of ort Worth with respect 
to the indebtedness of Oneal to said bank. 
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Answer. Complainants had no connection with the City National 
Bank of Fort Worth. Oneal checked on that bank ou his own ar- 
rangements with them. When cattle were shipped drafts were 
drawn on Hunter, Evans & Co. to recover shipmerts. 

Int’y 10th. Uf complainants bound themselves in any way to pay 
Oneal’s indebtedness to said bank, then state fully and particularly 
all and everything you may know about the matter. When, where, 
& how did they bind themselves to pay O’Neal’s indebtedness to 
said bank ? 

Answer. Complainants did not bind themselves to pay Oneal’s 
indebtedness to the City National Bank of Fort Worth in any man- 
ner whatever. } 

Int’y 11th. If you were present at Fort Worth on March 20th, 
1880, when certain agreements were made and executed by and be- 
tween the parties to tiris suit, then state in what capacity you were 
there; and if as the agent of either of the parties, then state which 
party, and also state fully everything that was done and said by the 
parties at and prior to the execution ‘of said agreements with respect 

to the matter. 
283 Answer. I was present at Fort Worth May 20th, 1880, and 
as agent of Hunter, Evans & Co. assisted to’draw up the 
agreement between the parties to this suit. On this occasion Oneal 
represented to me that he had cattle enough to secure the indebted- 
ness of the City National Bank in brands outside of the O N brands. 
I do not remember all that was said in regard to the matter. 

Int’y 12th. If you answer that you was the agent of complainants 
aud acted for them in making said agreements, then state fully and 
particularly all and every thing that induced you to enter into said 
agreement. 

Answer. Upon representations of Mr. Oneal that he had cattle 
enough to secure the indebtedness to the City National Bank of 
Fort Worth in brands outside of the O N brands I was induced to 
enter into the agreement referred to, and also the promises of Oneal 
that he would secure any disputed account between Hunter, Evans 
& Co. and himself on delivery of cattle to Dawson. 

Int’y 13th. If any of the officers or agents of said bank ever 
claimed that the complainants were bound to said bank for Oneal’s 

indebtedness, then state fully when & where such claim was 
284 made and by whom made; also state whether that claim upon 

the part of this said bank entered into the considerations that 
induced you to make said agreements. 

Answer. Said bank nor any of its officers or agents of said bank 
did not claim that Hunter, Evans & Co. were liable to them for 
Oneal’s indebtedness, but had secured themselves by a second mort- 
gage on the stock, and the only reason that I as agent for Hunter, 
Evans & Co. consented to the agreement referred to was upon Oneal’s 
assertion that he would turn in enough cattle in brands outside of 
the O N brands to make good both accounts. 

Int’y 14th. If any one, who was your legal adviser in making said 
agreements? And if you say it was A. T. Watts, then state at “what 
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time he went to Fort Worth upon that occasion and at whose re- 
1. 

Answer. My attorney and legal adviser in making said agreement 
was A. T. Watts. He went to Ft. Worth on March 19, 1880, at my 
request. 

Int’y 15th. What advise, if any, did said Watts give with regard 
to making said agreement-? And,if headvised against the making 

of said agreements, state fully what he said with respect to 
285 the matter, who was present, and who, if any one, heard what 
he then said. 

Answer. Mr. Watts advised against making said agreements at 
first. He did not think that Oneal had enough cattle to secure said 
indebtedness ; that we had the first mortgage on the cattle, and were 
already secure in the matter. I do not remember all that he said. 
Britton, Dawson, & Oneal were present. 

[nt’y 16. If these respondents were present and heard what Watts 
said about making said agreements, then give the names of those 
who were present; and if anything occurred, please state fully and 
particularly all and everything that was then said and done, giving 
names and other particulars. 

Answer. A. M. Britton, John Dawson, & John A. Oneal were 
present and heard what was said. If anything particular occurred 
I do not now remember it. I cannot give all that was said and 
done at the time. 

Int’y 17th. If said Watts afterwards advised you to enter into the 
agreements, then state why he so advised you; and if you say that 

it was on account of representations as to the number of cattle 
286 owned by Oneal other than those in the O N brand, then state 

fully and particularly what was said about the number of 
such cattle, by whom; and if any one was present and assenting 
thereto, state who it was; also any and every thing that was then «& 
there said and done about the matter. 

Answer. A. T. Watts afterwards, on account of the representa- 
tions of Oneal that he could not have less than twenty-five hundred 
cattle outside of & not included in the O N brand, reconsidered and 
advised us to go into the agreement, on condition that Oneal w ould 
give security for the disputed portion of Hunter, Evans & Co.’s ac- 
count against him. Britton, Dawson, & Oneal were present and 
assented to the agreement. I do not remember all that was said at 
the time. 

Int’y 18th. If you was at Will’s Point soon after certain cattle was 
delivered to Dawson by Oneal when an attempt was made to arbi- 
trate and settle the disputed amount of complainants’ account be- 
tween them and Oneal, then state fully and particularly any and 
every thing that then & there occurred by and between the parties; 
also everything that was said by them, giving names, dates, and 
other particulars. 

Answer. I was not present at the time referred to when an 
287 attempt was made to arbitrate, and cannot tell what oc- 
curred. 

Int’y 19th. If Oneal failed cr refused to secure the disputed amount 
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of complainants’ claim, then state when and where this occurred and 
any and every thing that was then and there said and done about 
the matter. 

Answer. I was not present when Oneal refused to give security or 
arbitrate the matter, and can’t tell what occurred. 

Int’y 20th. Do you know or can you set forth any other matter 
or thing which may be a benefit or advantage to the parties at issue 
in this cause or either of them, or that may be material to the sub- 
ject of this your examination or the matters in question in this 
cause? If yea, set forth the same fully and at large in your answer. 

Answer. | know of nothing further in the matter that would bene- 
fit either party to this suit. 


Answers to Cross-Interrogatories. 


Cross-int’y Ist. Did the considerations stated in the contracts or 
agreements signed by you for pl’ffs form any part of the consideration 
or inducement for entering into such contracts; were they 

288 correctly stated in the said papers? 
Answer. The consideration in the agreement, together with 
Oneal’s statement in regard to the cattle not in the ON brands and 
the promises of Oneal to secure the disputed account, was my induce- 
ment for signing said agreement. As far as they went in the papers 

they were correctly stated, I believe. 

Cross-in’ty 2nd. Were not plaintifis in some instances interested, 
directly or indirectly, as purchasers in cattle sold by them for de- 
fendant Oneal ? 

Answer. They were not. 

Cross-int’y 3rd. Were you not present and know of the delivery 
of the cattle by Oneal to Dawson and of their being driven by him 


out of the county,and did you not fail to make any objection thereto 


at the time—did you not consent to it? 

Answer. I was not present. I did not know of said delivery. I 
did not know until afterwards about the cattle being driven out of 
the county, and did not consent to the same. 


Exurpit “A,” Attached to W. Hunter’s Depositions. 


289 = $8,053.25 Fr. Worth, Tx., 20 May, 1879. 
Twenty-five days after date pay to the order of W. Hunter 

three thousand and fifty-three and 7°; dollars, being advance made 
for Hunter, Evans & Co. upon — head of cattle for account John 
A. Oneal, to whom charge this amount and deduct from net pro- 
ceeds of sale of said cattle. | 

No. 50. June 14-17. W. HUNTER. 

To Messrs. Hunter, Evans & Co., National Stock Yards, East St. 
Louis, [1]. ) 


[Written across the face:] H. Accepted. Hunter, Evans & Co. 
(Endorsed :) W. Hunter. Pay E. C. Breek, cas., or order on 
collection for Tidball, Van Zandt & Co., bankers, Fort Worth, Texas. 
No. 678. ‘Tidball, Van Zandt & Co., T. B. Moore, C. H. Wittington, 
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time he went to Fort Worth upon that occasion and at whose re- 
quest. 

Answer. My attorney and legal adviser in making said agreement 
was A. T. Watts. He went to Ft. Worth on March 19, 1880, at my 
request. | 

Int’y 15th. What advise, if any, did said Watts give with regard 
to making said agreement-? And, if he advised against the making 

of said agreements, state fully what he said with respect -to 
285 the matter, who was present, and who, if any one, heard what 
he then said. 

Answer. Mr. Watts advised against making said agreements at 
first. He did not think that Oneal had enough cattle to secure said 
indebtedness ; that we had the first mortgage on the cattle, and were 
already secure in the matter. I do not remember all that he said. 
Britton, Dawson, & Oneal were present. 

[nt’y 16. If these respondents were present and heard what Watts 
said about making said agreements, then give the names of those 
who were present; and if anything occurred, please state fully and 
particularly all and everything that was then said and done, giving 
names and other particulars. 

Answer. A. M. Britton, John Dawson, & John A. Oneal were 
present and heard what was said. If anything particular occurred 
I do not now remember it. I cannot give all that was said and 
done at the time. 

Int’y 17th. If said Watts afterwards advised you to enter into the 
agreements, then state why he so advised you; and if you say that 

it was on account of representations as to the number of cattle 
286 owned by Oneal other than thosein the O N brand, then state 

fully and particularly what was said about the number of 
such cattle, by whom; and if any one was present and assenting 
thereto, state who it was; also any and every thing that was then & 
there said and done about the matter. 

Answer. A. T. Watts afterwards, on account of the representa- 
tions of Oneal that he could not have less than twenty-five hundred 
‘attle outside of & not included in the O N brand, reconsidered and 
advised us to go into the agreement, on condition that Oneal would 
give security for the disputed portion of Hunter, Evans & Co.’s ac- 
count against him. Britton, Dawson, & Oneal were present and 
assented to the agreement. I do not remember all that was said at 
the time. 

Int’y 18th. If you was at Will’s Point soon after certain cattle was 
delivered to Dawson by Oneal when an attempt was made to arbi- 
trate and settle the disputed amount of complainants’ account be- 
tween them and Oneal, then state fully and particularly any and 
every thing that then & there occurred by and between the parties ; 
ulso everything that was said by them, giving names, dates, and 
other particulars. 

Answer. I was not present at the time referred to when an 
287 attempt was made to arbitrate, and cannot tell what oc- 
curred. 

Int’y 19th. If Oneal failed cr refused to secure the disputed amount 
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; of complainants’ claim, then state when and where this occurred and 
any and every thing that was then and there said and done about 

t the matter. 

r Answer. I was not present when Oneal refused to give security or 

arbitrate the matter, and can’t tell what occurred. 

Int’y 20th. Do you know or can you set forth any other matter 
or thing which may be a benefit or advantage to the parties at issue 
in this cause or either of them, or that may be material to the sub- 
ject of this your examination or the matters in question in this 
cause? If yea, set forth the same fully and at large in your answer. 
t Answer. I know of nothing further in the matter that would bene- 
i fit either party to this suit. 


| Answers to Cross-Interrogatories. 

Cross-int’y Ist. Did the considerations stated in the contracts or 
‘ agreements signed by you for pl’ffs form any part of the consideration 
. or inducement for entering into such contracts; were they 
: 288 correctly stated in the said papers ? 
oy 


~ Answer. The consideration in the agreement, together with 
Oneal’s statement in regard to the cattle not in the ON brands and 


- the promises of Oneal to secure the disputed account, was my induce- 
d ment for signing said agreement. As far as they went in the papers 
d they were correctly stated, I believe. 

Cross-in’ty 2nd. Were not plaintiffs in some instances interested, 
° directly or indirectly, as purchasers in cattle sold by them for de- 
t fendant Oneal ? 
“ “ Answer. They were not. 
yi Cross-int’y 3rd. Were you not present and know of the delivery 


of.the cattle by Oneal to Dawson and of their being driven by him 
> out of the county,and did you not fail to make any objection thereto 
at the time—did you not consent to. it ? 

Answer. I was not present. I did not know of said delivery. I 


. did not know until afterwards about the cattle being driven out of 

: the county, and did not consent to the same. 

( 

d Exurpit “A,” Attached to W. Hunter’s Depositions. 

”q 289 $3,053.25 Fr. Worrn, Tx., 20 May, 1879. 

at | Twenty-five days after date pay to the order of W. Hunter 
three thousand and fifty-three and 7,5; dollars, being advance made 

1S a for Hunter, Evans & Co. upon — head of cattle for account John 

be A. Oneal, to whom charge this amount and deduct from net pro- 

e- ceeds of sale of said cattle. 

id No. 50. June 14-17. | W. HUNTER. 


S; ‘To Messrs. Hunter, Evans & Co., National Stock Yards, East St. 
d Louis, [Il]. 


nn [Written across the face:] H. Accepted. Hunter, Evans & Co. 
e- | (Endorsed :) W. Hunter. Pay E. C. Breek, cas., or order on 

collection for ‘Tidball, Van Zandt & Co., bankers, Fort Worth, Texas. 
nt No. 678. ‘Tidball, Van Zandt & Co., T. B. Moore, C. H. Wittington, 
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$2,500.00. Fr. Wortu, Tx., 30 May, 1879. 


At sight pay to the order of S. W. Lomax, cashier, two thousand 
five hundred dollars, being advance made for Hunter, Evans & Co. 
upon 158 head of c: attle for account of Oneal «& Atkinson, to whom 
charge this amount and deduct from net proceeds of sale of said 


cattle. 
No. 65. W. HUNTER. 


To Messrs. Hunter, Evans & Co., National Stock Yards, East St. 
Louis, I]. 


(Endorsed :) Pay to the order of G. H. Goddard, Esq., cashier, for 

collection account of the City National Bank of Ft. W orth, 

2990 Texas. A.M. Britton, V.P. No. 8119. E. G. Moses, C. H. 
Wittington. 


$221.85. Fort Worth, June 20th, 1879. 


At sight pay to the order of S. W. Lomax two hundred twenty- 
one ;8,; dollars, being advance made for Hunter, Evans & Co. upon 
— head of cattle for account of J. A. Oneal, sundries paid out for 
him, to whom charge this amount and deduct from net proceeds of 
sale of said cattle. 


No. 98. W. HUNTER. 


To Messrs. Hunter, Evans & Co., National Stock Yards, East St. 
Louis, Il. 


(Endorsed :) Pay to the order of G. H. Goddard, eash’r, for col- 
lection account of the City National Bank of Fort Worth, Texas. 
S. W. Lomax, V. P. No. 8359. E.G. Moses, C. H. Wittington. 


$2,500.00. Fort WortuH, Tex., 21 June, 1879. 

At sight pay to the order of 8. W. Lomax, cashier, two thousand 
five hundred dollars, being advance made for Hunter, Evans & Co. 
upon — head of cattle for account of J. A. Oneal, to whom charge 
this amount and deduct from net proceeds of sale of said cattle. 


No. 101. W. HUNTER. 


To Messrs. Hunter, Evans & Co., National Stock Yards, East St. 
Louis, Il. 


291 (Endorsed:) Pay to the order of G. H. Goddard, eash’r, 

for collection account of the City National Bank of Fort 
Worth, Texas. 5S. W. Lomax, cash’r. No. 8376. E. G. Moses, C. 
H. Wittington. 


$8,898.25. Fort WortuH, August 6, 1879. 


At sight pay to the order of Wm. Hunter eighty-eight hundred 
and ninety-eight 7,°5 dollars, being advance made for Hunter, Evans 


. 
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& Co. upon 582 head of cattle for account of Oneal & Jones, to whom 
charge this amount and deduct from net proceeds of sale of said 


cattle. | 
No. 170. W. HUNTER. 
- To Messrs. Hunter, Evans & Co., National Stock Yards, East St. 
Louis, Il. 
(Endorsed :) W. Hunter. Pay to the order of G. H. Goddard, 


cash’r, for collection account of the City National Bank of Fort 
Worth, Texas. S. W. Lomax, cash’r. No. 8848. EE. G. Moses, C. 
H. Wittington. 


$2,661.24 Fr. Worta, Sept. 15, 1879. 

At sight pay to the order of Tidball, Van Zandt & Co. twenty-six 
hundred & sixty-one 7%; dollars, being advance made for Hunter, 
Evans & Co. upon — head of cattle for account of J. A. Oneal, to 
whom charge this amount and deduct from net proceeds of sale of 
said cattle. 

No. 231. W. HUNTER. 
aus . To Messrs. Hunter, Evans & Co., National Stock Yards, 

East St. Louis, Il. 


(Endorsed :) Pay E. C. Breek, cas., or order, for collection for Tid- 
ball, Van Zandt & Co., bankers, Fort Worth, Texas. No. 10245. 
Tidball, Van Zandt & Co. W. D. Harrison, tell’r. C. H. Witting- 


ton. 


$4,040.00. Ir. WortH, Sept. 15th, 1879. 
At sight pay to the order of Tidball, Van Zandt & Co. four thou- 
sand & forty dollars, being advance made for Hunter, Evans & Co. 


upon — head of cattle for account of J. A. Oneal, to whom charge 
this amount and deduct from net proceeds of sale of said cattle. 
No. 230. W. HUNTER. 


To Messrs. Hunter, Evans & Co., National Stock Yards, East St. 
Louis, Il. 


(Endorsed :) Pay E. C. Breek, cas., or order, for collection for Tid- 
ball, Van Zandt & Co. W. D. Harrison, tell’r. C. H. Whittington. 


$6,724.41. Fr. Worth, Sept. 15th, 1879. 

18907. Ten days after date pay to the order of S. W. Lomax, 
cashier, sixty-seven hundred & twenty-four 4/5 dollars, being ad- 
vance made for Hunter, Evans & Co. upon — head of cattle for 
account of J. A. Oneal, to whom charge this amount and deduct — 


from net proceeds of sale of said cattle. | 
No. 229. 'W. HUNTER. 


293 To Messrs. Hunter, Evans & Co., National Stock Yards, 
| East St. Louis, Il. 


rd . 
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[Written across the face:] Accepted 9,17, ’79. Hunter, Evans & 
Co. 


(Endorsed :) Pay to the order of H. L. Newman «& Co. for collec- 
tion account of the City National Bank of Fort Worth, Texas. S. 
W. Lomax, cash’r. No. 2282. 


$1,006.34. Fr. WortH, Oct. 25, 1879. 

At sight pay to the order of Tidball, Van Zandt & Co. ten hun- 
dred and six ;3,4; dollars, being advance made for Hunter, Evans 
& Co. upon 96 head of cattle for account of J. A. Oneal, to whom 
charge this amount and deduct from net proceeds of sale of said 
rattle. 

No. 269. W. HUNTER. 

To Messrs. Hunter, Evans & Co., National Stock Yards, East St. 
Louis, Ill. 


(Endorsed :) Pay E. C. Breck, cas., or order for collection fur Tid- 
ball, Van Zandt & Co., bankers, Fort Worth, Texas. No. 10614. 
Tidball, Van Zandt & Co. W. D. Harrison, teller. C. H. Whittington. 


$652.58. Fr. WortuH, Dec. 3d, 1879. 

At sight pay to the order of S. W. Lomax, cash’r, six hundred and 
fifty-two 35%; dollars for ac. J. A. Oneal on 46 cattle, value received, 
and charge the same to account of— 

No. 316. W. HUNTER. 

To Hunter, Evans & Co., East St. Louis, Illinois. 


294 (Endorsed:) Pay to the order of G. H. Goddard, eash’r, for 
collection account of the City National Bank of Ft. Worth, 
Texas. S. W. Lomax, ecash’r. No. 10273. E.G. Moses, teller. C. 


H. Whittington. 


Vouchers to Exhibit “A.” 


Tue Ciry NationaL Bank or Fr. Worth, 
Ir. WortH, TEXAs, —, 187-. 
This certifies that on June 28, 1879, we received from Wm. Hunter 
his draft for $2,500.00 on Hunter, Evans & Co., East St. Louis, I[lls., 
& that the same, less exchange, $12.50, was placed to the credit of 
Jno. A. Oneal, making $2,487.50 


S. W. LOMAX, Cash’r. 


Tue City NationaLt BANK or Fr. Worth, 
Fr. WortuH, TExas, —, 187-. 
This certifies that on May 30, 1879, we received from Wm. Hun- 
ter his draft for $2,500 on Hunter, Evans & Co., East St. Louis, IIls., 
& that same, less exchange, $12.50, was placed to the credit of Jno. 


A. Oneal, making $2,457.50. 
S. W. LOMAX, Cas. 
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TIDBALL, VAN ZANDT & Co., BANKERS, 

Fort WortH, Texas, May 25, 1880. 
Drar Str: This is to certify that on May 20, 1879, we ree’d of 
W. Hunter his time draft on Hunter, Evans & Co., St. Louis, 
295 our favor, for $5,053.25, and the proc eeds of same, being $3,000, 
was applied i in payment on check of J. A. Oneal, favor of J. 
D. Reed, on City Nat’] Bank for $3,000, said check having been re- 

fused at City Nat’l Bank. 
TIDBALL, VAN ZANDT & CO. 


Deposition of A. T. Watts, Witness for PU ffs. 


Deposition of A. T. Watts, a witness for pl’ffs’, taken by and sworn 
to before A. Kk. Work,a notary public of Dallas county, Texas, on 
the 23d day of June, 1882. 


Int’y Ist. Are you acquainted with the parties to this suit? 

Answer. I am aequainted with Col. R. D. Hunter and A. G. 
Evans; also with John Oneal, John Dawson, and Messrs. Britton 
and Lomax, of the City National Bank of Fort Worth. 

Int’y 2nd. Where did you reside during the year- 1879 & 1880, 
and in what business or occupation were you then engaged ? 

Answer. I was residing in the city of Dallas, county of Dallas, 
during 1879 & 1880, and was then engaged i in the practice of the law. 

[nt’y srd. If you was then engaged in the practice of the law, 

then state if you had anything to do with the matters 
296 involved in this suit; also state how and when you became 
connected with same. 

Answer. Messrs. Hunter, Evans & Co. placed the claim against 
Oneal for collection about the first of February, 1880. I had been 
spoken to previously by their agent about the matter. I mean the 
claim against Oneal involved in this suit. 

Int’y ‘4th. If you had any conversation or conversations with re- 
spondent Oneal or any of the officers of the City National Bank of 
Fort Worth prior to the 20th day of March, 1880, with respect to 
the matters involved in this controversy, state when, where, and 
with whom such conversation or conversations were had; who, if 
any one, was present, and if either of the complainants w ere present 
and participated in such conversation or conversations state which 
one of them. 

Answer. That some time during the month of February, 1880, 
Oneal and his attorney, J. C. Kirby, came to my Office, In the city 
of Dallas, and there had a convers sat: on with Col. A. G. Evans and 
myself about the matters involved now in this suit—that is, about 

the claim of Messrs. Hunter, Evans & Co. against John Oneal. 
297 Int’y th. If prior to the 20th day of March, 1880, you and 

complainant, A. G. Evans, had a conversation or conversa- 
tions with said John Oneal respecting the claim of Hunter, Evans 
& Co. against him, the same involved in this suit, then state when 
and where such conversation or conversations were had; state fully 
and particularly all any everything that was then and there said by 
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said Oneal in person or by any agent or attorney representing; give 
the name of such agent and attorney in regard to said claim, and 
the stock of cattle upon which a lien was claimed by complainants. 

Answer. The conversation was had in my office some time In Feb- 
ruary, 1880. Oneal and his attorney, J. C. kearby, came there to 
talk with Col. A. G. Evans & myself about the claim. Mr. Kearby 
did the most of the talking. Oneal told us then, as he did frequently 
thereafter, that the whole matter was in the hands of Mr. Kearby, 
and that whatever he said and done with respect to the matter would 
be all right. I do not remember all that was said in that conversa- 
tion. Mr. Oneal and Kearby disputed the correctness of a portion 
of the claim and proposed to settle about $16,000 of the claim as 

correct. 
298 Int’y 6th. If Oneal or his attorney in such conversation or 
conversations disputed any part of the claim upon which this 
suit was brought, then state specifically the item or items of said 
account so disputed; and, if any part of said account was then and 
there admitted to be just and owing, state what amount thereof was 
so admitted to be just. 

Answer. Oneal and his attorney, J. C. Kearby, did dispute a por- 
tion of the claim—as [I now remember, something over $2,000 of the 
claim. The items objected to was loss on shipments to New York 
and interest. I understood them as admitting that about $16,000 of 
the claim was correct. 

Int’y 7th. If you had any conversation or conversations with any 
of the officers of said bank prior to March 20th, 1880, state when & 
where and with whom said conversation or conversations were had, 
and what, if anything, was said about the claim sued on and by 
whom, and, if any one was present, state who it was. 

Answer. About the first of March, 1880, as | now remember, I had 

a conversation at my office with Mr. Lomax, of the bank, and 
299 his attorney, Robert McCart; I think Col. A. G. Evans was 

present. We discussed the respective claims of Messrs. Hun- 
ter, Evans & Co. and that of the bank against Oneal; also their 
respective liensupon Oneal’s property to secure their claims. We 
were threatening to sue upon Hunter, Evans & Co.’s claim and to 
foreclose the lien, and I take — that Mr. Lomax and his attorney 
came to see me with the view of coming to some understanding 
with us about the matter. There was considerable conversation 
about the respective claims against Oneal and the priority of the 
respective liens of Hunter, Evans & Co. and the bank. 

Int’y Sth. If, in such conversation or conversations or at any 
other time, you ever heard any of the officers, agents, or attorneys of 
said bank claim or say that complainants were in any way bound to 
the bank for Oneal’s indebtedness to it, then state fully and particu- 
larly all and everything that was said with respect thereto and by 
whom and where was it said; who, if any one, was present. 

Answer. Neither Mr. Lomax or McCart, in that conversation or 
at any other time, claimed that Hunter, Evans & Co. were inany way 

bound for Oneal’s indebtedness to the bank, ner did I at any 
300 time here any officer, agent, or attorney of the said bank 
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make any such claim until long after this suit was brought, 
and, I believe, until after the bank had been made a party. 

Int’y 9th. If you were present at Fort Worth on the 20th day of 
March, 1880, at the execution of certain agreements between com- 
plainants and respondents, then state in what capacity were you 
there. At whattime did you arrive at Fort Worth and at whose re- 
quest did you go? 

Answer. I went to Fort Worth on the 20th of March, 1880, at the 
request of Wm. Hunter—rather in response to a message received 
from him. I must have arrived there about 3o0’clock p.m. At that 
time certain agreements were executed between complainants & re- 
spondents. I was there as the attorney or legal adviser of Messrs. 
Hunter, Evans & Co. 

[nt’y 10th. If you answer the foregoing that you were present at 
the time of the execution of said agreements as the legal adviser of 
said complainants, then please state fully, particularly, ‘and minutely 
any and every thing that then and any everything that then and there 

occurred between the parties with respect to said agreements 
30] and the subject-matter of the same, giving time, place, ames, 
and other particulars. 

Answer. When I arrived at Fort Worth I found John Oneal & 
his attorney, J. C. Kearby, Mr. Britton and Robert McCart, John 
Dawson and William Hunter. They had been discussing, so I 
learned, a compromise, or rather a settlement, of the claims of Hun- 
ter, Evans & Co. and the bank against Jno. Oneal. I was informed 
of the propositions of settlement, which were substantially the same 
ag embraced in the several agreements executed by and between 
the complainants and respondents on that day. [ promptly advised 
William Hunter, the agent of Hunter, Evans & Co., not to accept 
the compromise, stating that the hen of Hunter, Evans & Co. upon 
the ON stock of cattle was without any doubt the superior lien, 
and that they could not be benefitted by entering into the proposed 
agreements. My information then was that the O N stock consti- 
tuted the great bulk of the cattle then owned by Jolin Oneal. 
When I give this advice to William Hunter, Oneal, Kearby, Britton 
& McCart and John Dawson retired from the room where we had 
been discussing the matter, and after they had talked together for 

some time (the substance of that conversation was ‘not heard 
302 by me) they returned to the room where Hunter & myself 

were, and either Mr. Oneal or Kearby, one or the other, made 
the statement that of the other brands included in the deed of trust 
held by the bank there was cattle enough in number & value to 
quite or almost suflicient to satisfy and pay off the indebtedness of 
John Oneal to the bank. This statement was accepted and urged 
by Mr. Britton and, I think, MeCart as a reason why Hunter, Evans 
& Co. should enter into the agreements, so as to settle the whole 
matter without thé trouble and ex (pense of litigation. I thereupon 
advised Wm. Hunter that, if these statements were true as to the 
number and value of the cattle in the marks and brands referred 
to, that I could not see how Hunter, Evans & Co. could loose any- 
thing by entering into the agreements; to which he, in substance 

18—387 
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replied that he had no reason to doubt the truth of these statements ; 
and thereupon the agreements were prepared and signed. 

Int’'y 11th. Who was there present representing complainants, 
who was representing said bank, who was representing said Oneal, 
who was representing John Dawson? 

Answer. William Hunter was there, representing Hunter, vans 

& Co., as agents, and I was there as their legal adviser : 
3038 John Oneal was there in person & J. C. Kearby was present 

as his legal adviser; Mr. Britton was there, representing the 
bank, with Robert McCart as his legal adviser; Jobn Dawson was 
present in person, and seemed to look to Mr. McCart for advice. 

Int’y 12th. If you advised complainants to make said agreements, 
then state why you so advised, and if such advice was based upon 
anything that was then and there said by any of the parties to said 
agreements, then state fully and particularly what it was, by whom 
said, and who was present. 

Answer. I first advised against Hunter, Evans & Co.’s going into 
the arrangement, but upon ‘Oneal and Kearby’s statements as ‘to the 
number and value of the cattle included in the deed of trust held by 
the bank other than the O N stock, which statements wer e accepted 
and urged by the other parties as a reason why the avenue 
should be made, I advised William Hunter that if these statements 
were true that complainants could not loose but very little by going 
into the arrangement. My recollection is that both Mr. Oneal & 
Kearby stated that there was cattle sufficient in number and value 

included in the deed of trust to the bank, other than the 
304 ON stock, almost or quite sufficient to pay off and _ satisfy 

Oneal’s indebtedness to the bank. These statements were 
urged by the representatives of the bank as a sufficient reason why 
Hunter, Evans & Co. should go into the proposed arrangement. The 
cattle of Oneal, as [ understood from all parties, were scattered over 
a large, or, rather, an extensive range, and by the proposed arrange- 
ment he was to gather and deliver them to John Dawson. 

Int’y 138th. If, prior to the execution of said agreements, any repre- 
sentations were made as to the number of cattle owned by Oneal not 
in the O N brand, but included in the lien held by the bank, then 
state fully all that was then and there said about the matter. When 
and by whom was it said, who was present, and what, if you know, 
caused such representations to be made? 

Answer. I firstadvised against William Hunter’s going into the pro- 
posed arrangement. The “other parties then retired from the room, 
and, after consulting together for some time, they returned; then it 
was that Oneal & Kearby made the statement that there was cattle 
enough in number and value, included in the deed of trust held by 
the bank and not in the O N brand, to almost or quite satisfy the 
claim of the bank against Oneal. At that time there was present 

John Oneal, J. C: Kearby, Robert MecCart, Mr. Britton, 
305 and, I think, John Dawson, besides Wm. Hunter & myself. 
I presume the representations were made for the purpose and 
with the intention of inducing the agent of complainants to enter 
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into the proposed agreement; at least, such was the effect of these 
statements. _ 

Int’y 14th. If you know, then state what induced the complain- 
ants to enter into said agreements; if it was on account of any rep- 
resentations made by said Oneal or his agent or attorney or said 
bank or its agents or attorneys, then state fully and particularly 
what such representations were, by whom made, who was present 
at the time. State particularly all that was said and done by the 
parties with respect to that particular matter. 

Answer. I advised William Hunter not to go into the proposed 
arrangement; thereupon Oneal, Britton, Dawson, Kearby, and 
McCart retired from the room where we had been talking, and after 
consulting together for some time they returned to the room and 
either Oneal or Kearby, and probably both, represented to William 
Hunter and myself that there was a large number of eattle belong- 
ing to Oneal not included in complainants’ lien, but were included 

in the deed of trust held by the bank; that there was very 
306 nearly if not quite enough of these cattle in number and 

value to pay Oneal’s indebtedness to the bank; these state- 
ments were urged by Mr. Britton and McCart as a sufficient reason 
to induce us to enter into the arrangement, which would avoid Iiti- 
gation and the trouble and expense of gathering the cattle, which 
were then scattered over an extensive range. I thereupon advised 
William Hunter thatif these statements were true that Hunter, 
Evans & Co. could not loose but very little by entering into the pro- 
posed arrangement. He replied that he had no reason for doubting 
the truth of these statements as to the number and value of the 
cattle not included in the lien of complainants, and thereupon 
agreed to the proposed arrangements. The several agreements, 
copies of which are on file in this suit, were then prepared and ex- 
ecuted. I cannot give the exact language used in the conversation, 
but the substance was as given above. 

Int’y 15th. Who prepared said agreements, by whom were they 
signed, and who, if any one,-attested them as subscribing witnesses ? 
Were they all made and signed at the sametime? How many and 
what were said agreements, by whom signed, and when & where 
signed? Give the date of each agreement and the parties thereto. 

Answer. Messrs. Kearby, McCart, & myself prepared the 

307° several agreements. One of them was signed by John Oneal, 

Mr. Britton for the bank, William Hunter for Hunter, lIivans 

& Co.; another was signed by William Hunter for Hunter, Evans & 

Co., by Mr. Britton for the bank, and John Dawson ; another, if I re- 

member correctly, by John Dawson and John Oneal. Mr. Kearby 

& myself signed as subscribing witnesses, and I believe that Mr. 

McCart signed some, if not all, the agreements also as a subscribing 

witness. All of the agreements were prepared and signed at the 
same time and place, and each bears date March 20th, 1550. 

Int’y 16th. If between the time of the execution of said agree- 
ment at Fort Worth and the delivery of the cattle to Dawson at 
Will’s Point any effort was made to determine and settle. the differ- 
ence between complainants and Oneal with respect to the amount 
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really due upon said account, 7f yea state when & where and by 
whom such efforts were made and the result thereof. 

Answer. Before the several agreements were signed at Fort Worth 
there was an understanding between Oneal and myself that he 
should come to Dallas and we would come to an understanding as 
to the amount of Hunter, Evans & Co.’s claim against him. He 

never came, but sent his agent; but we could not get Mr. 
308 Kearby to work with us upon the accounts, so the agent re- 

turned to Will’s Point without our being able to accomplish 
anything. 

Int’y 17th. If you were at Will’s Point, Van Zandt county, Texas, 
to wit, May 22d, 1880, at the time Oneal delivered certain cattle to 
Dawson, then state why and in what capacity you were there. 

Answer. I was at Will’s Pointat the time the cattle were delivered 
by Oneal to Dawson. I was there as the attorney of Hunter, Evans 
& Co. 

Int’y 18th. If you answer the foregoing that vou were at Will’s 
Point at the time of the delivery of the said cattle by Oneal to 


‘Dawson, then state the day of the week and what time of the day 


such delivery was made; also state fully and particularly all and 
everything that occurred at that time with respect to said cattle and 
the contracts and agreements by and between the several parties to 
this suit. 

Answer. I was there. It was on Saturday. The cattle, as I un- 
derstood from the parties, were delivered some two or three miles 
south of Will’s Point. I did not see the cattle delivered. I don’t 
know who was present at the delivery. We were not notified until 

after the delivery had been made. My understanding was 
309 that the cattle were delivered before noon. They were then 

driven out some five or six miles northwest of town, & John 
Dawson returned to Will’s Point in the afternoon that the proper 
papers might be made up and signed. He was very solicitous to 
get back to the herd, and frequently requested that the papers that 
he was to sign should be prepared so that he could sign and return 
to the herd. About that time Oneal, without any previous intima- 
tion, disputed about $8,500 of the claim of Hunter, Evans & Co. 
against him. Previous — that time he had propused to settle about 
$16,000 of the claim, and from frequent conversations with him & 
Mr. Kearby I had been induced to believe that they only questioned 
about $2,000 of the claim. We immediately went to work prepar- 
ing the proper papers, and prepared those that it was necessary for 
Dawson to sign. He signed them and returned tothe herd. I then 
commenced the preparation of a deed of trust from Oneal to Hunter, 
Evans & Co. to secure them in the amount of the disputed claim. 
When I called upon Mr. Kearby for a description of the property to 
insert in the deed he then informed me that it was impossible for 
him to then give me the description; that it would have to be ob- 
tained from the county records at Canton, some twelve or fourteen 
miles distant. 
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310 Int’y 19th. If you know, state who was present at the time 
such delivery was made, when was it made, and at what time 
in the day. 

Answer. [ was not present, but learned from others that the de- 
livery was made in the forenoon. | 

Int’y 20th. State if any papers were executed at the time of such 
delivery, or if any amount was agreed upon between complainants 
and Oneal as being the true amount of the latter’s indebtedness to 
complainants; also state whether or not at the time of such delivery 
Oneal had fixed any amount of complainants’ account that he was 
willing to allow as just. 

Answer. No papers were signed, and in fact nothing in the way 
of a settlement was attempted “until after the delivery ‘of the cattle. 
Without notifying us Oneal delivered the cattle to Dawson, who had 
sold and delivered a portion of the same to other parties before 
Lewis Evans and I[ really knew that the delivery had been made. 
Oneul had not, prior to the delivery, agreed with us upon an amount 
that he was willing to settle as just; on thecontrary, he had evaded 

doing so upon one pretext and another. 
oll Int’y 21st. What was done with the eattle after they were 

delivered by Oneal to Dawson? When, if atall, was the bill of 
sale to the cattle executed by Oneal to Dawson, and at what time 
did Dawson. execute his note, if at all, to complainants and said 
bank? State fully and particularly any and every thing that was 
then and there done by and between the parties in carrying out and 
consummating the agreements made at Fort Worth. 

Answer. The cattle were driven off in a northwest direction, some 
five or six miles from Will’s Point, so | learned from statements 
made by Mr. Dawson when he returned. A bill of sale was exe- 
cuted by Oneal to Dawson after the latter returned to Will’s Point 
from the herd. At the same time Dawson executed his note to 
complainants and the bank. This was in the evening of the day 
upon which the eattle were delivered by Oneal to Dawson. After 
Dawson returned from the herd Oneal disputed over $8,000 of the 
claim of complainants against him. Under the Fort Worth agree- 
ments this amount was to be secured by Oneal. At the urgent 
solicitation of Dawson we first prepared the bill of sale from Oneal 

to him for the eattle, also the note that he was to sign to com- 
312. ~=plainants and the bank; these were signed and the credit 

was entered upon the note. I then commenced the prepara- 
tion of the deed of trust from Oneal to secure complainants in the 
disputed amount of their claim, when Mr. Kearby informed me 
that it was impossible to get a description of the property short of 
Canton. At the time Dawson left for the herd he and all the 
parties at interest knew that this disputed amount of complainants’ 
claim was unsettled and not secured. 

Int’y 22nd. If, after the delivery of said cattle and before Dawson 
left Will’s Point, any difference arose between complainants and 
Oneal with respect to the subject-matter of the said agreement made 
at Fort Worth, then state fully and particularly what that differ- 
ence was, and also state whether it was then settled, and if not, state 
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why it was not settled, and state whether or not this was known to 
Dawson before he left Will’s Point. 


Answer. After the delivery of the cattle & before Dawson left 


Will’s Point Oneal disputed over $8,000 of the claim of complain- 

ants against him and had failed to secure thesame. This was fully 
known to Dawson at the time he left Will’s Point. 

313 Int’y 25rd. If O’Neal, at or after the delivery of the said 


cattle to Dawson, disputed any part of complainants’ account, 


then state fully and particularly what part and how much of said 
account he so disputed, and state whether this was done before or 
after the delivery of said cattle to Dawson. 

Answer. After the cattle had been delivered and moved out some 
five or six miles to the northwest of Will’s Point Oneal and Dawson 
returned to that place, & it was then for the first time that he claimed 
that over $8,000 of complainants’ claim against him was not correct ; 
he then for the first time disputed that amount of the claim. Prior 
to that time I had several conversations with Oneal & Kearby about 
the claim and had understood from them that they accepted about 
$16,000 of the claim as correct. If I had suspected that Oneal in- 
tended to dispute more than $2,000 or $3,000 of the claim I cer- 
tainly would have advised against complainants entering into the 
arrangement at Fort Worth. [ was really surprised when he, tak- 
ing thre advantage of the wording of the agreements, disputed sO 

large an amount of complainants’ claim. 
314 Int’y 24th. If the disputed amount of complainants’ ac- 

count was secured by Oneal in accordance with the agree- 
ments made at Fort Worth on the 20th day of March, 1880, then 
state fully how said amount was secured by said Oneal. If said 
amount was not so secured by Oneal, then state fully and particu- 
larly what was said and done by the parties to said agreement with 
respect to the matter, giving names and other particulars, and also 
why said disputed amount was not so secured. 

Answer. The disputed amount of complainants’ claim was not se- 
cured in accordance with the agreements made at Fort Worth. Mr. 


Kearby told me that it was then impossible to get a description of 


the property short of Canton. At the same time Oneal proposed to 
Lewis Evans, agent of complainants, to pay, in addition to Dawson’s 
note, about $4,000 in full settlement of complainants’ claim, and 
urged him to submit the proposition to complainants by telegram, 
and as it was then late in the day we could not expect an answer 
before Monday. Healso proposed that in the event this proposition 

was not accepted that then we should meet in Will’s Point on 
315 the following Wednesday and then and there arbitrate the 

matter, and if that could not be accomplished, then he would 
secure the amount. At that time Oneal stated to us that he had 
plenty of cattle still on the range to pay this disputed amount. The 
proposition as to the payment of the money was telegraphed to com- 
plainants and was by them refused. On account of witness the meet- 
ing was delayed to the following Friday, when we met at Will’s 
Point. The amount was not secured on the day the cattle were de- 
livered, as Mr. Kearby said they could not furnish me with a de- 
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scription of the property to insert in the deed of trust; that such 
discription coulda only be obtained from the records in Canton. 

Int’y 25th. If complainants then and there demanded any secur- 
ity of Oneal for the disputed amount of their account against him, 
then state fully and particularly all that was then said and done by 
the parties in regard to that matter, and if any trust deed or mort- 

cage was prepared with a view of securing said amount, then state 
why the same was not completed or why, if completed, the same was 
not executed. 
316 Answer. I demanded the security, and it was not given, as 
Mr. Kearby claimed that the description of the property 
could only be had from the county records at Canton. I commenced 
the preparation of the deed of trust, and when I came to the place 
to insert a description of the property to be conveyed I called upon 
Mr. Kearby for the discription, when he replied that it could,only 
be had from the county records at Canton. 

Int’y 26th. If Oneal then and their proposed to pay said disputed 
amount orany part of it, or prepared to make any settlement thereof, 
then state any and every thing that was said and done abeut that 
matter. 

Answer. This interrogatory 1s partly answered in niy answer to 
the twenty-fourth interrogatory, to which reference is here made. 
In addition Oneal represented that he had an abundance of prop- 
erty elther to pay or secure the disputed amount of complainants’ 
claim. 

Int’y 27th. If any understanding was had between Oneal and 
complainants at that time with regard to settling or attempting to 

settle said disputed amount, then state fully what that un- 
ol7 derstanding was, and when it-was had, and whether or not 
the other parties to this suit knew of the matter. 

Answer. When Mckearby failed to furnish the description of the 
property to be inserted in the deed of trust the preparation of which 
I had commenced, the several propositions mentioned in my answer 
to the twenty-fourth interrogatory were then made by Oneal and 
Kearby to us,and we consented to meet them at Will’s Point on the 
following W ednesday to arbitrate or otherwise settle the matter. The 
attorney of the bank, Mr. McCart, was present and knew of the 
matter. 

Int’y 28th. If any effort or sbeinpt was made afterwards to settle 
or secure s said disputed amount by and between the parties, then 
please state when and where it was; also any and every thing that 
was then & there said and done with respect to that particular mat- 
ter, giving names, dates, and other particulars. 

Answer. Oneal & Kearby did meet Louis Evans and myself : 
Will’s Point the following Friday; Col. A. G. Evans arrived that 
night. We endeavored to secure an arbitration of the matter, but 

Oneal and Kearby having selected their arbitrator, to whom 
318 we made no objection, did object to every person named by 
us as an arbitrator—that is, to every person we were willing 
to submit the matter. The objections urged was the parties named 
were personal enemies of Oneal. We continued naming one party 
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after another and the same objection would be urged by Oneal, until 
we became satisfied that they were trifling with us and did not in- 
tend todo anything. I then demanded that security be given ‘in 
accordance with the agreements made at Fort Worth, and Mr. 
Kkearby told me that Oneal had no property with which to secure 
the amount; that his real estate was all under mortgage and other 
liens for amounts greater than its value; that a considerable portion 
of this real estate was also in litigation and of doubtful titles, and 
that Oneal was then insolvent, and that if we urged our claim it 
would break himup. Iasked him about the large number of cattle 
that Oneal represented to us that he had besides those delivered to 
Dawson, and he replied that Oneal was mistaken about the number 
of cattle left after the delivery to Dawson, and that Oneal had sold 
all the cattle that remained after that delivery to the bank for the 
__-purpose of paying the balance he owed it. In this conversa- 
ol9 tion Mr. Kearby repeated several times that Oneal had no prop- 
erty with which to secure the amount, and asked for time 
and sought delay. I replied that they had failed to comply with 
the Fort Worth agreements, and that it was not at all satisfactory to 
us. Subsequently Mr. Kearby asked me at what time I thought the 
disputed amount payable under the Fort Worth agreements, to which 
I rephed that the disputed amount would be payable whenever it 
was fixed & determined by suit, arbitration, or otherwise, to which 
he replied that he thought it pacineare the 1st January, 1881, or words 
to that effect. This, however, was after he had repeated] ’ assured 
me that Oneal had no property with which to secure the disputed 
amount. 


[nt’y 29th. If any effort was made by complainants and Oneal to - 


arbitrate and settle the amount in dispute between them, there tell 
when & where this occurred; also state fully the result of such at- 
tempt at arbitration and settlement. 

Answer. ‘That is interrogatory is fully answered in my answer to 
the tw enty -elght- int’y, to ‘which reference is here made for my an- 

swer to this interrogator v. 
320 Int’y 30th. If, after such effort at arbitration and settlement, 

any demand was made by complainants upon Oneal to secure 
said disputed amount, as provided for in the said agreement exe- 
cuted at Fort Worth, then state when and where this occurred; also 
state fully and particularly everything that was then and there said 
and done with respect to that matter, giving names, dates, and other 
particulars. 

Answer. This interrogatory is also fully answered in my answer 
to twenty-eighth interrogatory, to which reference is here made for 
iny answer to this. 

Int’y dist. If in answer to the foregoing interrogatory you say 
that complainants did make a demand upon Oneal or his attorney 
to secure said disputed amount of complainants’ account, then tell 
when and where this demand was made, by whom and upon whom 
made, and — O'Neal failed or refused to give such security, then state 
fully the reasons given by him or his attorney for such failure or 
refusal, and also everything that was then and there said and done 
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by Oneal or his attorney with respect to that matter; and, if any dif- 
ference arose between the attorney of complainant- and the attorney 

of Oneai about the proper construction of the Fort Worth 
321 agreements in regard to the terms of the trust deed or mort- 

sage to be given by Oneal to complainants, then state fully 
and particularly when this difference occurred, what this difference 
was, and also state fully any and every thing that was said and done 
with respect to that matter. 

Answer. I made the demand upon Mr. Kearby for the security in 
May 29th, 1880, at Will’s Point, Van Zandt county, Texas. He, in 
reply, informed — that Oneal had no property with which to secure 
the amount. Ke: urby was the attorney of and acting for Oneal, and 
I was the attorney of and acting for the complainants. The balance 
of this interrogatory is fully answered in my answer to twenty eighth 
int’y, to whic h reference is here made. 

Int’y 32nd. If you advised complainants with respect to the insti- 
tution of this suit, then state fully what that advice was, and also 
when and where given, and if any other attorney give complainants 
advice with regard to the institution of this suit, then state who said 
atiorney was, what advice he gave, when and w here, and under what 
circumstances. 

Answer. Col. A. G. Evans & I eame directly to Dallas from Will’s 

Point, and, after consultation with Mr. Sawnie Robertson, we 
022 advised Evans that he could only secure his rights by a resort 

to the court. We then prepared the papers and the suit wa 
instituted. 

Int’y 33rd. Do you know or can you set forth any other matter or 
thing which may be a benefit or advantage to the parties at issue in 
this cause or either of them, or that may be material to the subject 
of this your examination or the matters in question in this cause? 
If yea, set forth the same fully and at large in your answer. 

Answer. I know of nothing in addition to what has already been 
stated. 


Cr oss-iInterrog: atories: 


Cross-int’y Ist. Were not the different agreements and contracts 
referred to by you in your answer put in writing aud were there any 
mistakes made in reducing them to writing? If so, explain what it 
was and how it occurred. 

Answer. Certain agreements and contracts referred to by me were 
in writing and signed by the parties. There are no mistakes in 
these writings that Iam aware of. 

Cross-int’y 2nd. Are not the considerations and inducements for 

making said contracts and agreements stated in said con- 
925 tracts and agreements as they were intended to be? And 
if not, state in what particular they are incorrectly stated, 

Answer. So far as I remember, the consideration & inducements 
are correctly stated in the various agreements. 

Cross-int’y 3rd. Were you not present and was not one of ‘pl’ffs 
present at Will’s Point when the cattle were delivered by Oneal to 
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Dawson, and did you and such pl’ff know of such delivery and of 
the driving of said cattle by def’t Dawson on the day it occurred, 
and did either of you make to said Dawson any objection then or 
until the cattle had been driven from the county where they then 
were; did you not by act and word consent to it? 

Answer. Neither of the complainants were at Will’s Point at the 
time Oneal delivered the cattle to Dawson. I was at Will’s Point. 
The eattle, as I afterwards understood, was delivered some two miles 
southeast of that place. I was not present when the cattle were de- 
livered. The first thing I knew of the delivery was when I saw the 
herd of cattle being driven across the prairie to the northwest of 

Will’s Point. I did not object, because I had no opportunity 
324 todo so. The necessary papers were prepared and signed, 

save and except the deed of trust from Oneal to complainants. 
I neither consented nor objected to Dawson’s driving the cattle. He 
was a party to the agreements; knew that Oneal had not complied, 
and that we were demanding security for the disputed amount be- 
fore he left Will’s Point. I thought he could act in the matter upon 
his own rosponsibility without any advice or suggestion from me. 

Cross-int’y 4th. Were you present or do you know what agree- 
ment was made or who by to get money advanced to or for def ’t 
Oneal by the City National Bank of It. Worth ? 

Answer. I was not present and do not know how Oneal obtained 
money from the bank. 


Deposition of J. B. F. Sampsel, PU fis’ Witness. 


Deposition of J. B. F. Sampsel, a witness for pl’ffs, taken by and 
sworn to before Alpha Kk. Work, a notary public of Dallas county, 
‘Texas, on the 3rd day of June, 1882. 


Int’y Ist. Are you acquainted with the parties to thissuit? How 
long have you known them, and where? 
O20 Answer. Am acquainted with the parties to this suit; have 
known them about ten years, in St. Louis & Texas. 

Int’y 2nd. Are you familiar with the subject-matter of this suit? 
If yea, how did you become acquainted with it? And if you had any 
connection with the business transactions out of which this contro- 
versy arose, then state fully your connection therewith. 

Answer. Am familiar with the subject-matter of this suit; became 
so from being in Hunter, Evans & Co.’s office during 1879 & 1880. 
Myself & F. W. Flato kept the books and transacted all the office 
business for Hunter, Evans & Co. during 1879 & 1880. In addition, 


Hunter, Evans & Co. sent me in the fall of 1879 and the spring of 


1880 to look after their direct interests in connection with J. A. 
Oneal’s business with them. 

Int’y 5rd. If you were at Will’s Point, Van Zandt county, about 
the 28th day of May, 1880, then state fully and particularly what 
Lusiness, 1f any, you were there to tr ansact, with whom, and what 
was done with respect to said business, and by whom. 


He 


 » 
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Answer. I was at Will’s Point, Texas, on or about May 28th, 
326 1880; was sent there by Hunter, Evans & Co. to assist Judge 
I. T. Watts, our attorney, and L. W.E vans, a special agent, 

in arranging their matter with J. A. Oneal. 

Int’y 4th. Tf you say you were at Will’s Point about that time as 
the agent of complainants to assist in having the difference between 
them and Oneal as to the account sued on, ‘then please state fully 
and particularly any and every thing that was then and there said 
and done about the matter, giving name, date, and other particu- 
lars. 

Answer. Our attorney and Wm. Hunter, agent for Hunter, Evans 
& Co. at Fort Worth, had entered into an agreement with the City 
National Bank and Oneal & Jno. Dawson to drive Oneal’s eattle 
north. In payment of the debts due Hunter, Evans & Co. and the 
City National Bank, Oneal disputed about five thousand dollars of 
Hunter, Evans & Co.’s account. This disputed portion was to‘have 
been secured by J. A. Oneal and arbitrated. I went to Will’s Point 
to assist in accomplishing a settlement. 


Int’y Sth. If the said matter was not arbitrated and settled, then 
state why it was not done. 
327 Answer. Owing to Mr. Oneal, we could not arbitrate. I 


first suggested Mr. Owens, a prominent business man, as 
Hunter, Evans & Co.’s arbitrator. Mr. Oneal objected on account, 
as he said, that Mr. Owens was no friend of his and had been fight- 
ing him ever since he came to Wili’s Point. I then suggested a Mr. 
Williams, another prominent business man and banker, but Oneal 
opposed him on about the same grounds; also proposed two or three 
others, but all were objected to on frivzlous grounds. I then in- 
formed Oneal that I did not come to Will’s Point to appoint three of 
his cronies arbitrators, and through the attorney of Hunter, Evans 
& Co., Judge Watts, demanded security as per agreement at Fort 
Worth for the disputed portion of the account. 

Int’y Gth. If any demand was made of Oneal to secure the amount 
of complainants’ account disputed by him, then state if he furnished 
or proposed to furnish such security ; state fully and particularly 
all and everything you know about the matter and what was done 
and said about the same, giving names and other particulars. 

Answer. Judge W atts, attorney for Hunter, Evans & Co., 

A. G. Evans, of the firm of Hunter, Evans & Co., and myself 

328  wentto Oneal and Jerome Kearby, bis attorney ,and demanded 
security for the disputed account. 

Int’y 7th. If Oneal failed or refused to furnish such security, then 
state what reason, if any, was given by him or his agent why such 
security was not given. 

Answer. Oneal and his attorney refused to secure us in any way 
for the account, remarking that he had nothing to secure us with 
that everything he had was mortgaged, Xe. We then left on the 
train for Dallas. 

Int’y Sth. If you heard Oneal or his agent say anything about the 
matter after the failure to furnish such security, please answer all 
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and everything you heard and said about the matter—by whom, 
when, and where. 

Answer. We left immediately after Oneal’s refusal to secure us, 
and heard nothing further at that time. 

Int’y 9th. If you know anything about Oneal’s selling to others 
any of the O N cattle upon which complainants had a lien, then 
state fully, minutely, and particularly all and everything you know 

about the matter, giving dates and other particulars; and if 
329 you ever had any conversation or conversations with Oneal 

about making such sales, then state any and every thing he 
said-——when, where. 

Answer. Yes; Oneal, after mortgaging his cattle in ON brand to 
Hunter, Evans € Co., shipped about 90 head of beef steers to Strahom 
& Co., Chicago, and diverted the net proceeds of same to his own use. 
Hunter, Evans & Co. have a certificate from the cattle inspector of 
Van Zandt county in their possession certifying to above shipment. 
i myself saw, during the fall of 1879,several steersin the O N brand 
shipped by Oneal to Memphis; saw them in the R. R. Co.’s pens at 
Will’s Point. Oneal also run two butcher shops, from the time he 
gave the mortgage until Dawson drove the cattle off, out of the O N 
brand. 

Int. 10th. If you know, state how many and the value of the 
cattle owned by Oneal not in the O. N. brand, giving your means of 
information and the date about which you speak. 

Answer. I don’t know anything about any cattle owned by Oneal 
not in the O. N. brand. 

Int’y 11th. If you were present in Montague county when the 

sheriff levied the writ of sequestration upon the herd, state 
800 whenand where this levy was made, in what direction the 

cattle were being driven, if at all. State the number of 
eattle that was in said herd that was not in the ON brand; and, if 
you know, please state the condition of Red River at the time. 

Answer. Was present when the levy was made by the sheriff of 


Montague county. The levy was made in the first part of June, 


1880, at a point about four miles from the Red River crossing for 
cattle, in Montague county. At the time the levy was made the 
eattle were on their bed ground. I don’t know the number of eattle 
in the herd not in the O N brand. Red River at that time was 
impassable for cattle, being bank full and current too swift to cross 
anything. 

Int’y 12th. If at the time the levy was made the cattle were not 
being moved, but was being herded in Montague county, then state 
why they were being so herded. 

Answer. The herd only arrived in the prairie contiguous to Red 
River the evening before they were levied upon. If not levied upon 
they would have been compelled to herd there 8 to 10 days, as it 
was impossible to cross sooner. There were seven or eight cattle 

and pony herds lying in the prairie at the time unable to 
ool  cross,and they did not succeed in crossing until about 10 
days after the levy was made. 
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Int’y 13th. State all and everything you know about said levyy— 
the condition of the herd at the time, the number of cattle in said 
herd in the O N brand. 

Answer. The levy was made during the first part of June. The 
cattle were in fair condition at time “they were levied upon. The 
number of cattle turned over to Dawson was as follows: 

o96 yearlings, branded ON. 

424 tavo- -year-olds, “ ON. 


aw 220 three-year- -olds, me Ee 
246 dry cows, 7) ere 

182 four-year-olds, “ ON. 

10 bulls, wpe ia): 


At time of levy I cannot tell how many there were, as Dawson 
had sold or traded a lot of cows to Frank Houston, near Terrell. 
He also made a trade near St. Joseph, on the trail, and as the shtriff 
made no count on what was left I cannot tell how many of the O N 
brand was left in the herd at the time of the levy. 
Int’y 14th. If you ever had any conversation, or conversations 
with Oneal about the disputed amount of complainants’ account, 
state any and every thing that he said about it, giving the 
332 dates and other particulars. 
Answer. Late in the fall of 1879 Mr. Oneal was in the St. 
Louis office, checked his account over, and did not dispute any of it. 
In May, when I[ was in Will’s Point, he would dispute part of it one 
an day and part next. The fact is he could not tell from his books 
anything about his cattle business, and the disputed matters were 
merely guess-work on his part. 

Int’y 15th. If you know anything about the execution of the bill 
of sale by Oneal to complainants, dated ,and the defeasance 
executed by complainants to Oneal, dated , then state, fully and 
particularly, any and every thing you may know about the matter. 

Answer. I know about bill of sale & defeasance issued August 
20th, 1879. I was in the oftice of Hunter, Evans & Co. at the time 
and wrote the original bill of sale referred to. It was given to se- 
cure Oneal’s notes to them. 

Int’y 16th. Who prepared said papers, and where and by whom 
were they signed? State your means of information. 

Answer. I prepared both the bill of sale and the defeasance. 
333 They were signed on the part of Hunter, Evans & Co. by A. 
3 G. Evans ion: by Jno. A. Oneal,and witnessed by me. I was 
rs present and seen them signed. I attach copies of both, marked 


as sc A. 9 

Int’y 17tb. Where are said papers now? If accessable to you 
please attach them or copies to your answer & identify them. 

Answer. I don’t know where originals are; attached find copies, 
marked A. 

Int’y 18th. Were you present when the writ of sequestration sued 
out in this case was levied in Montague county? If yea, state, if 
you know, what portion of the herd in Dawson’s charge was ‘directed 
by said writ to be seized and what portion were sei zed—that 1s, as to 


brand. 
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Answer. I was present. The writ only called for a levy in cattle 
in ON brand,and no other cattle were seized. Defendant Dawson 
said to me, “I will make Hunter, Evans & Co. suffer for detaining 
my cattle outside of O N brand.” I informed him that none ex- 
cept O N eattle were levied upon, and that he had our permission 
to cut any and all other cattle out and go on with them. This he 
declined to do. 

Int’y 19th. Do you know what proportion the O. N. brand of cattle 

in the herd sold by Oneal to Dawson have to all other marks 
334 & brands? How many of the O N brand did Oneal sell to 
Dawson at Will’s Point? 

Answer. Don’t know exactly; refer you to answers to interrogatory 
No. 15 as to number. 

Int’'y 20th. How long was Dawson delayed in crossing Red River 
with the herd by the levy of the writ of sequestration ? 

Answer. He was not delayed at all. He could not have crossed 
before he did had there been no sequestration. 

Int’y 21st. Do you know anything of the debt Oneal owed the 
City Nat’l Bank of It. Worth ” What did the plaintiffs have to do 
with the creation of said debt? 

Answer. Know nothing of Oneal’s debt only from hearsay. Plain- 
tiffs had nothing to do with said debt. 

Int?y 22nd. Do you know anything of the state of accounts be- 
tween the plaintifis & said Oneal at the date of the commencement 
of this suit—how much at said date did either party owe the other, 
& which party ? 

Answer. Yes; Oneal owed plaintiffs something over eighteen 

thousand dollars. 
DOO Int’y 23rd. Have you ever seen the account filed with the 
complainants’ amended bill in this cause? If yea, state 
whether or not you know anything of the items of said account. 

Answer. Yes; am familiar with nearly if not all the items con- 
stituting said account. 

Int’y ‘D4th. Of what do the principal charges in said account 
against said Oneal consist? 

Answer. The principal items and nearly the whole account is for 
drafts drawn by J. A. Oneal, or his authorized agents, for cattle 
shipped or to be shipped to plaintiffs. 

Int’y 25th. If you have stated that said charges are of sums paid 
upon said Oneal’s drafts, state, if you know, where said drafts are, 
and, if accessible to you, attach them as exhibits to your answers, 
and state what vou know about each draft. If there are any you 
do not attach, state where they are & why you have not attached 
them. 

Answer. Drafts are attached and made a part of this answer and 
marked Schedule B, as follows: 
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Date. 


Mar. 6th 
‘ 17th 
336 


Mar. 25th 
Apr. Ist 
sé 4 

‘ 614th 
15th 


| &. ZW. aie ee oe ts 


Favor of— | 


7 | Holt, Williams & Co. ..---- iaidsiote 


do. | 


Holt, Williams & Co) sscce co sc cance 
3. W. ROMS, ORR Focus wuxes 
Holt, Williams & Co. ... 
S. W. Lomax, cash. 
Holt, Williams & Co. 
SS. WW. ReGOREs CRN eos Scans 


Molt, Devine @ OG. sods ckiaiwcccins | 
do. 


S. Wi... RE OAR 8 he St 
Holt, Bevins & Co.____ 
a Pa eee 
Holt, Bevins PL Se en eee ee oar a | 


—— ow eee He lr Oe rr ee 


——_— ee ee me ee 


W. A. Williams...______ 


te 


——— ee ee ee ee 


es 


=) 


—~—— See we ee ee mae | 


S: We. Rosia: wae et 
és 


VA: Vite. 
Red River Co. Bank_- ENTER es Sennen nal 


Ss Fes ROR ORR RS cia iene nine) 
\ 1 i i 


do. a EN a ae Meio hein 


Bolt, Devine @ Cee ioe oe 


May 3rd 
1879. 
May 5 
sé 6 
cc 10 | 
" 10 
12 
6 10 
i< 10 
66 d 
ce (} 
$e 235 
ce ce 
se 26 
‘6 21 
June 7 
6é 7 
cc 7 
66 g 
¢ 14 
i 19 
6 24 
of 25 
¢ Od 
é¢ é 
o¢ 24 
6 23 
© 30 
éé¢ é 
July ] 
66 i) 
537 
1879, 
July 1 | 
se 4 
June 5 
July 8 
rr 1] 
i¢ 10 
6 12 
oi 15 


és 2] 
. » 

na 20 

¢é ‘ 


Be oe a ER ee 
So We. eetan, ose... 4... aes 
es ml te ee ee ae 
I yo ih a eee ed 


W. A. Williams- 
Gh We as RR OI a i ei es ne 
ek ee eis ean ene ee 


sé 


-_— ewe ee eee 


Se ee ee ee el 


TA, i | 
BROtt, erent Oe OG iiss cbc diet memes 


To es. I I i ed 
Le ef ee en ee 


te as Fe ee i ee 
do. bP ee atone sane? f 
S. Fe« Ri GE oo cca 
We © ORNOR, OOM as oe ce oon oie Se | 
S. We Eee, CHAI FS os ik eo oe | 
WY «ERs. WC oc ea hl ea | 
G. W. Vories, cash’r -.___- - Sensex stare | 
RS, irs cr A Se ees ted ee | 


| See Se ee ee eget es 


a ke 


a 


Am’t. 


$1,500 00 | 


200 
3,141 


1,000 
POL 54 


0900 So 
2,525 VO 


100 90 | 


886 50 | 
2,547° 00 | 


Drawer. 


J. A. On 


eal. 


Do. 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 


Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 
Do. 


Do. 


Do. 
Do. 
Do. 
Do. 


Do. 


Do. 
Do. 


Do. 


Do. 


Do. 
Do. 
Do. 
Do. 
Do. 


Do. 


Do. 


Do. 
Do. 
Do. 
Do, 
Do. 
Do. 
Do. 
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Date. Favor of— Am’t. Drawer. 
1879. | 

Aug. DS Ga i ees 400 J. A. Oneal. 

si 6:1 6. Ve ae, GAR Pik. kin Ren 2,500 Do. 
. it] as i ep ee 2,500 Do. 
; 25 | cROG, SOV in Oe (00. oc cs ccc een. aal 1,500 Do. 
ae OF (ger NI ici on ws deco cn dca =e 1,500 Do. 
a 29S. W. Lomax, cas ah... ie tee sacri MOIR ares tee 5,259 70 Do. 
ve dk PS Op ee ee eee ee ae Be 1,774 95 Do. 

Sept it Wwe. W CE Ie Cen yk ae 825 Do. 

e cf - ree 124 15 Do. 
a 1 | iinaiaass & McCoy . baiaclenigts _ 3.000. ) ae eae 

“| S. W. Lomax, cash. ..---. 4,251 15sf 17,251 Lo Do. 
4 25 |S. W. Lomax, cash: ic. occ ccke 8,002 35 Do. 
vs FW Ae RO ntact: ists nit hit 277 42 Do. 

Oct. LS. WW. Lom: ax, CAS sh.. jase nind, Suiits n wel 7,113 14 Do. 

oe est, 2 eB eae, ‘ mines 2.000 Do. 
oe 15 | Holt, Be vins & Co. TT 2.864 65 Do. 
‘ 17 | W. A. Williams._..____._. 69% 

a OT OF RRS ccs ewincccn 597 O8 > 5,292 08 Do. 
“18 | ‘6 Pee ae 

338 
1879 

Oct. ek Wee a We INE eines nnn tpcnemé 500 00 Do. 

ee ee hs ie. TO ie RBI ooo ia as ins rap cionabiceiions 5,448 04 Do. 
e ge AG PP Roe ee an Aas ee oe 600 Do. 
is Be ce NOG Rs inex siasicnin’ninsicnia ide ican 7,859 75 Do. 

Nov. 1 ey Sey Ee RE a eee 7,899 7d Do. 

‘ 1 “ sche stip iosdonidhagade 7,187 Do. 
6c ee ee Oe RID Sa cite ws sicnsb ec ass emanates 1,100 Do. 


I sbtnits the f iacaiaisieae -deeiia: shea 


Schedule B 


I ide of my 


own personal knowledge that all of these drafts were paid. 
Of drafts missing the list is as follows, 


to the deposition of W m. Hunter _a witness in this ¢ 


Date 
issued 


o 30 
vune 20 
re 4 ?] 
Aug. 6 
Sept. 15 
sé sé 
Oct. 25 
Dec 3 


| 
a 


Am’t. 


OR ae 


ee | SERN Si Tene Re REO 2.661 2 | 
4,000 | 


652 


and will be found attached 
‘ase: 


i 
| Order of— 
| 


25 | Tidball, Van- 
| zandt & Co. 
| S. W. Lomax. 
85 | Do. 
Do. 
25 Do. 
4 f Tidball & Co. 
« Do. 
t AT 1S. W. Lomax. 
34 | Tidball & Co. 


és 
oe 


31S. W. Li 


max. 


Above drafts were drawn by Wm. Hunter on cattle shipped and 
sold and proceeds placed to the credit of Oneal’s ac. 


own personal knowledge that all of the above dratts were 


that Oneal got the benefit of them. 


IT know of mv 


aid and 
p 


> 


-> 
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Ooo Int’y 26th. What other items of charges are there upon 
said account besides those covered by said drafts ? 

Answer. The other charges against Oneal consist of sundry 
amounts paid shippers in his employ, charges for interest on over- 
drafts, expenses of telegraphing, exchange. His notes given at 
rarious times credited to his account, and being unpaid when due, 
were paid by plaintiffs and charged back to his account; also losses 
made on shipments East on his account and losses on his partner- 
ship accounts charged back to his ae. 

Int’y 27th. Will vou explain each of said items fully & state why 
they are entered as charges against said Oneal? 

Answer. Amounts paid shippers and charged to Oneal were as 
follows: 


ie i i es eas ee ee ea $3 

EE. acpi stad aes eee edgar ans aca cnet ak eae oa a 10 

Oe No ee ee an Ae nee Eg ” 

e0ry Oo dtencan cement ton. wins mite Casiiaai a 

Fe Te a eure heat a ae oa os tela wae pdaitak Gad OM Comes Wek tale ded diguaia® cera ek 2? 
AER SE ukeds Maeewewnaenen sie hcl) ‘om tn tevipk as aan se eects 14 50 

Sept. ] sh. eh ib see: eet Si: 08a nk in es i dala an Sh Cah cid? ee We acai “al i ta hn ba aly aaa si asa *AS 

PD) ey Woda) ee a ae eae FT aE OS Oe eS 16 

CO a ae a al ae aes ence ae iris 2 

4 Ty signa Gta alsa anes “at cdecdenanacial aed babtes antec ies esa sietaale en inenanliahae 10 

fo i | Been ‘sce eet ST eC Oe ane RINE ee eC eee eee *2D() 

ee Be SF ieewk aiken eaten tnt ee ehasieecstt ns cero 8 

. Ee cruised. -andeebaetne eh ee 5 


The above amounts were paid at times stated. It 1s customary to 
advance small amounts to regular shippers without orders. 

On June 20th Oneal gave plaintiffs three promissory notes for 
thirty thousand dollars, said notes being for ten thousand dollars 
each, due in one, two, and three months. Said notes were charged to 
bills receivable and credited to Oneal’s account, less int., in amounts 
$9,908.34, $9,825.00, & 9,741.67, respectively. On August 20th the 
first two notes were due and unpaid, and were paid by Hunter, 
Evans & Co., and the amount of principal and interest on one note 
of $10,000.00 for one month, an aggregate of $20,050.00, was charged 
back to Oneal’s account. On September 20th the third note, being 
due and unpaid by Oneal, was paid by Hunter, Evans & Co. and 
ebarged back to Oneal’s account. On August 22th Mr. Oneal exe- 
euted his note to Hunter, Evans & Co. for $11,000.00, due in forty 
days, and his note for $11,000.00, due in sixty days, giving bill of 
sale before referred to as security. 

These notes both became due and were unpaid by Oneal. On Oct. 
4, 1879, Hunter, Evans & Co. paid one of these notes, and on Octo- 

ber 24th they paid the other note. I attach both notes 
341 to this deposition, marked Schedule “ E.” 


* Order attached ‘* C.”’ 


20— 387 
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Amounts Paid Out for Telegrams on Ac. Oneal. 


Mia 17 56 ond ie coker eta PACT At ae eel $3 25 
Atm. $22 22601. Sueikguheembg oe ie aie ek nL CO 1 00 
oy ane ViaSat Rng sa OPEN Sen ICn me ni, Dep eae enor y tae 1 80 
Wey. 8 er ae cae ee ER 2 35 


Cannot explain these items fully, but they were paid on Oneal’s ac. 
Charges for interest were as follows: 

Sept. 30th, $50.06, int. on overdrafts to date. 

Noy. 25, 278.41, int. on overdrafts from Sept. 30 to Nov. 20. 

Dee. 31, 192.25, int. on overdrafts from Noy. 25 to Dee. dist. 

Jan. 31, 158.96, int. to that date from Dee. 31 on balance of ac. 


June ©, OXCheeciiies ducnd nnccmuckau ba neeaeeesaws S150 
“14, Or a a a i ela o 
Nov. 15, SRC Wiis dct ncn cn epee aes do 20 


I cannot now tell what these items were for, but they are correct. 
The partnership losses charged to Oneal are as follows: 


June 4, Cee NN oa aes oe is oe cs bd ee eenetees swe oe ae 
July 5, Gera De | enc can x omen eect cn 2, oo 
Dec. 23, One WereeeOeh ncn ci ou nobles eee eee 


Attached find itemized statements showing correctness of these 
charges, marked Schedule D. 

The loss on New York shipment charged to Oneal’s accounts was 
$665.99, this being amount lost between what was drawn against 

the cattle and credited Oneal’s ac. and the nett proceeds 
342 ~=of cattle. 

Int’y 28th. Of what do the items of credit upon said account 
principally consist? If you state that said items consist principally 
of credits on said account from shipments & sales of eattle, state how 
said sales were made & by whom they were made & at what prices. 

Answer. The credits consist of sales of cattle, notes discounted, 
and rebates on cars of cattle shipped—principally of sales of cattle. 
The cattle were sold in open market, the same as all stock is sold. 
They were sometimes sold by A. G. Evansand sometimes sold by M. 
P. Buell, both members of the firm. They brought from $2.25 to 
$3.25 pr 100 Ibs., just as they happened to strike a market; some 
went to Chicago, and one shipment went to New York. 

Int’y 29th. Were any of said sales made in New York city ; if so, 
which, & under what circumstances were they so made? State 
fully. 

Answer. Yes; one sale shipped to New York, but sold in Phila- 
delphia; shipped on account of low prices in St. Louis, and Oneal’s 
letter of instructions; made draft for $3,456.37, nett proceeds $2,797.46. 

Oneal’s credit is on Sept. in the credit of $6,641.36. The loss, 
3438 $665.99, wascharged to Oneal- account. Attached find ac. sales 
marked “I ;” also attach ac. sales of 292 cattle sold by Stra- 
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horn & Co., Chicago, nett proceeds credited Oneal’s ac., Nov. 10th, 
$7,065.60, marked Schedule G. 

Int’y 380th. Please explain any other item in said account not 
fully explained in answer to previous questions, and attach to your 
answers any letter or other paper connected with or elucidating said 
account which you may have or can obtain, & state all you know 
respecting It. 

Answer. In my answer to one of the previous interrogatories I 
omitted ‘to mention a charge against Oneal on Nov. 7, 1879, of 
$1,568.10 pas National Yards, and an error in freight bill, Nov. 10, 
1879, of $29.40. This amount of $1,568.10 was for the freight of 14 
cars of cattle from Texas to St. Louis. Hunter, Evans & Co. paid 
the charges on the 14 cars to St. Louis, and forwarded the ae to 
R. Strawhorn & Co., Chicago, for sale. S-hedule G shows ae. sales for 
same; also that no back charges followed ; attached bill marked 
Schedule H shows above fr’t bill; also the error charged to Oneal on 
November LOth, 1879, of $29.40. I also attach the eattle inspector’s 

of Van Zandt county certificate showing the marks and brands 
d44 of the O. N. eattle shipped to Strawhorn & Co. after the O. N. 

stock was mortgaged to Hunter, Evans & Co., marked Sched- 
ule I. Forevery sale of consigments of stock made by Oneal to Hun- 
ter, Evans & Co. there was an account sale made and returned to 
Oneal by mail. 

Int’y 3lst. Do you know or can you set forth any other matter or 
thing which may bea benefit or advantage to the parties at issue 
in this cause or either of them or that may be material to the sub- 
ject of this your examination or the matters In question in this 
eause? And, if yea, set forth the same fully and at large in your 
answer. 

Answer. On Feb. 15th, 1880, Oneal, as per his letter attached, 
marked Sehedule J, admits that his books show that he owes Hunter, 
vans & Co. sixteen thousand three hundred doilars. 


Cross-inter rogator 1es 


Cross-int’y Ist. If you state anything about the ac. between pl’ff 
& deft Oneal, state if everything you have testified to is in ous 
personal knowledge. Are there not many items in said ac- 
345 count of which you have no personal knowledge? Name 
such items. State your means of information in regard to 
each item. 

Answer. Everything I have testified to is of my personal knowl- 
edge. Each item of the account came under my personal observa- 
tion. Direet connection with the business comprising the items of 
Oneal’- account is my source of information. 

Cross-int’y 2nd. Were you present when the City Nationa] Bank 
of Fort Worth first agreed to let def’t Oneal have money? State 
all who were present “and what agreement was made and between 
whom. 

Answer. | was not. 

Cross-int’y 3rd. When the writ of sequestration was levied on the 
cattle in Montague county was def’t Dawson put thereby to any 
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labor, trouble, or expense; and, if so, what? Was he delayed any 
thereby ; and, if so, how long? 

Answer. Yes; he was put to the trouble, labor, & expense of mak- 
ing a trip to Fort Worth to make a replevin bond that I know of. 

He was not delayed any, as Red River was impassable for 

346 stock up to the time he regained possession of the cattle. 
Cross-int’y 4th. Did not pl’ffs afterwards cause other cattle 
belonging to def’t Oneal tobe seized in Van Zandt county bya writ of 
sequestration issued in this case, and have not the pl’ffs in this case 
got possession of such cattle and without the knowledge or consent 
of Oneal sold them and converted to their own use their proceeds ? 

Answer. Yes; I, as agent for pl’ffs, secured a writ of sequestration, 
and under said writ had a number of cattle seized and shipped them 
out, realizing about twenty-two hundred dollars. This seizure was 
made with the knowledge, but without the consent, of Oneal. 

Cross-int’y 5th. Did you not make the affidavits for writs of 
sequestration in this case; did you not doso at the instance and 
request of pl’ffs or one of them or their attorneys ? 

Answer. Yes; I did so at their request, as their agent. 

Cross-int’y 6th. Were you not at Will’s Point when the cattle 

were delivered by Oneal to Dawson, and did you not know 
347 that both of such delivery and of the cattle being driven off 

by Dawson at the time, and did not some of pl’ffs and other 
of their agents and attorneys know of the same and that the pro- 
posed destination of the cattle was a market out of the State of 
Texas and in the direction they were being driven, and did you or 
any one of them then make any objections thereto % 

Answer. I was not. I did not know of the delivery, but knew 
that the cattle were to be delivered and driven off under a contract 
entered into between the parties; some of our agents knew of it; if 
they protested or not I do not know. 

Cross-int’y 7th. Were not pl’ffs in many instances interested as 
purchasers, either directly or indirectly, in cattle sold by them for 
def’t Oneal ? 

Answer. No, sir; not to my knowledge. 

Cross-int’y Sth. Are you not now in the employment of pl’ffs. 

Answer. No, sir. 


Erhibits & Schedules Attached to Deposition of J. B. F. Sampsel. 
o48 SCHEDULE “A.” > 


(This is the bill of sale bet. Oneal & pl’ffs & the defeasance, already 
copied herein on page 116 of this transcript.) 


SCHEDULE “ B.” 
$1,100. Wiu’s Pornt, Texas, Nov. 6th, 1879 
} 


One day sight pay to the order of W. A. Williams eleven bandred 


dollars, value received, and charge the same to account of— 
JNO. A. ONEAL. 


To Hunter, Evans & Co., East St. Louis, Iil. 
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[ Written across the face:] Nov. 10,’79. Accepted. Hunter, Evans 
& Co. 


(Endorsed :) Pay W. H. Thompson, eash’r, or order. W. H. Wil- 
liams. Pay to the order of G. W. Dausch, cash’r, for collection ae- 
count of Boatman’s Saving- Bank, St. Louis, Mo. W. H. Thomson, 
eashier. G. W. Dausch, cash’r. C. H. Wittington. 


$7,187.00. Fort Worth, 11, 1, 1879. 

Pay to the order of S$. W. Lomax, cash., seven thousand one hun- 
dred & eighty-seven dollars, value received, and charge the same to 
account of— 

No. 5d. JNO. A. ONEAL. 

To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed:) Pay to the order of G. H. Goddard, cash., for collee- 
tion account of the City National Bank of Fort Worth, Texas. S. 
W. Lomax, cas. No. 9881. EK. G. Moses, teller. C. H. Wittington. 


349 $7,009.75. 11, Ist, 1879. 
Pay to the order of S. W. Lomax, cash’r, seven thousand 
three hundred & fifty-nine 7%, dollars, value received, and charge 
the same to account of— 
To Hunter, Evans & Co., East. St. Louis, Ill. 


(Endorsed :) Pay to the order of G. H. Goddard, eash., for collec- 
tion account of the City National Bank of Ft. Worth, Texas. 8S. W. 
Lomax, ecash’r. No. 9880. E. G. Moses, teller. C. H. Wittington. 


$7,359.75. | 10, 31, 1879. 

Pay to the order of S. W. Lomax, eash’r, seven thousand three 
hundred & fifty-nine ;,?; dollars, value received, and charge the 
same to account of— 

No. 58. . JNO. A. ONEAL. 


To Hunter, Evans & Co., East. St. Louis, Ills. 


(Endorsed :) Pay to the order of H. L. Newman & Co., for collee- 
tion account of the City National Bank of Ft. Worth, Texas. 5S. W. 
Lomax, eash. No. 9856. 


$600.00. Witu’s Point, TEx., Oct. 25, 1879. 


At sight pay to the order of W. A. William six hundred dollars, 
value received, and charge the same to account of— 


No 51. JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, Ill. 
300 (Endorsed :) Pay Wm. H. Thomson, ecash’r, or order. W. A. 


Williams. Pay to the order of G. W. Dausch, cash’r, for col- 
lection account of Boatman’s Savings Bank, St. Louis, Mo. Wm. 
Thomson, cashier. G. W. Dausch, cash. C. H. Wittington. 
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$5,443.04 Fort Worth, Tex., Oct. 29th, 1879. 

At sight pay to the order of S. W. Lomax, cash., fifty-four hundred 
& forty-three ;4, dollars, value received, and charge the same to ac- 
count of— re 

No. 50. JNO. A. ONEAL. 

To Hunter, Evans & Co., East St. Louis, Ill. 


(Endorsed :) Pay to the order of G. H. Goddard, cash’r, for collec- 
tion account of the City National Bank of Fort W orth, Texas. 8. 
W. Lomax, cash. No. 9744. E. G. Moses, tell’r. C. A. Wittington. 


$500.00. Witv’s Pornt, Oct. 20, 1879. 

At sight pay to the order of W. A. Williams five hundred dollars, 
value received, and charge the same to account of part advance on 
cattle ship-ed by Gilliland. 
JNO. A. ONEAL. 
To Hunter, Evans & Co., National Stock Yard, East St. Louis, Ill 


(Endorsed :) Pay Wm. H. Thomas, cash’r, or order. W. A. Wil- 
liams. C. H. Wittingten. Pay to the order of G. W. Dausch, 

301 ~~ eash’r, for collection account of Boatmen’s Saving- Bank, St. 
Louis, Mo. R. J. Lackland, cashier, p’r G. W. Dauseh, cash 


$4,000.00. WILL’s Point, Tx., Oct. 18, 1879 


At sight pay to the order of S. W. Lomax, cashier, four thousand 


dollars, value received, and charge the same to account of— 
No. 48. JNO. A. ONEAL. 


To Hunter, Evans & Co., East St. Louis, Ili. 
3 > 


(Endorsed :) Pay to the order of G. H. Goddard, cash’r, for collec- 
tion account of the City National Bank of Ft. W orth, Texas. S. W. 
Lomax, cash. No. 9708. I. G. Moses, tell’r. OC. H. Wittington. 


The City National Bank of Ft. Worth. 


$597.08. I'r. WortH, TEx., 10, 177TH, 1879. 


Pay to the order of S. W. Lomax, cash’r, five hundred & ninety- 


seven 73, dollars, value received, and charge to account of— 
JOHN A. ONEAL. 


ALLEN. 
To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed :) Pay to the order of G. H. Goddard, eash’r, for collec- 
tion account of the City National Bank of Ft. Worth, Texas. 8S. W. 
Lomax, cash’r. No. 9683. E. G. Moses, tell’r. C. H. Wittington. 


\e 
i 
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$695.00 Wirw’s Pornt, Oct. 17, 1879. 


At sight pay to the order of W. A. Williams six hundred | 
352 & ninety-five dollars, value received, and charge the same to 
account of— 


No. 47. JNO. A. ONEAL. 


To Hunter, Evans & Co., National Stock Yard, East St. Louis, Ills. 


(Endorsed :) Pay Wm. H. Thomson, cashier, or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, cash’r, for collection ac- 
count of Boatmen’s Saving- Bank, St. Louis, Mo. R. J. Lackland, 
vashier. G. W. Dausch, cas’r. C. H. Wittington. 


$2,864.63. Witt’s Pornt, Trex., Oct. 15th, 1879. 
At sight pay to the order of Holt, Bevins & Corly twenty-eight 
sixty-four ;°%5 dollars, value received, and charge the same to ac- 
count of — ' 
No. 46. JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, Ill. 


(Endorsed :) Pay Bank of Commere or order, for account of Holt, 
Bevens & Corly. Received payment Oct. 18, 1879. J.C. Van Blar- 
com, cashier. 


$2000.00. Wiw’s Pornt, Oct. 10th, 1879. 


At sight pay to the order of 8. W. Lomax, cash’r, two thousand 


dollars, value received, and charge the same to account of — 
JNO. A. ONEAL. 


To Hunter, Evans & Co., National Stock Yard, East St. Louis, Ills. 


(indorsed :) Pay to the order of G. H. Goddard, cash’r, for 
353 collection account of the City National Bank of Fort Worth, 
Texas. S. W. Lomax, cash. No. 9628. E.G. Moses, teller. 

C. H. Wittington. 


$7,113.14. Fr. WortH, Oct. 1, 1879. 

Ten days after date pay to the order of S. W. Lomax, cashier, 
seven thousand one hundred thirteen !* dollars, value received, and 
charge the same to account of— 

No. 48. JNO. A. ONEAL. 

To Hunter, Evans & Co., East St. Louis, I]. 

[ Written across the face:] Accepted. Hunter, Evans & Co. 


(Endorsed :) Pay to the order of H. L. Newman & Co., for collec- 
tion account of the City National Bank of Fort Worth, Texas. S. 
W. Lomax, cash’r. X M. No. 23085. 
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$277.42. Witv’s Point, Sept. 30, 1879. 
At sight pay to the order of W. A. Williams two hundred and 


seventy-seven 5 dollars, value received, and charge the same to 
account of— 


No. 37. 7 JNO. A. ONEAL. 
To Hunter, Evans & Co., National Stock Yards, East St. Louis, I]. 


(Endorsed :) Pay Wm. H. Thomson, eash., or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, cash’r, for collection ac- 
count of Boatmen’s Savings Bank, St. Louis, Mo. Wm. H. Thom- 
son, cashier. G. W. Dausch, cash’r. C. H. Wittington. 


304 $8,000.00. Fort Wor tH, Sept. 25, 1879. 
At sight pay to the order of S. W. Lomax, cashier, eight 
thousand dollars, value received, and charge the same to account 
of— 

No. 42. JNO. A. ONEAL. 


To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed :) Pay to the order of G. H. Goddard, cash, for collec- 
tion account of the City National Bank of Fort Worth, Texas. 8S. 
W. Lomax, cash’r. No. 9404. EK. G. Moses, tell’r. C. H. Witting- 
ton. 


(Protest attached to above note.) 


$8,000.00. Fort Worth, Sept. 25, 1879. 
At sight pay to the order of S. W. Lomax, cashier, eight thousand 
dollars, value received, and charge the same to account of— 


No. 42. JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, Ills. 


Endorsed by 8. W. Lomax, cashier. 


STATE OF ILLINOIS, } 


St. Clair County, § “ 
Be it known that on this 27th day of September, in the year of 
our Lord one thousand eight hundred and seventy-nine, I, Gilbert 
B. Foster, a notary public, duly commissioned and sworn and resid- 
ing in the precinct of E. St. Louis, in said county and State, at the 
request of Valley National Bank, St. Louis, Mo., went with the orig- 
inal draft, of which a true copy is above written, to Hunter, Evans 
& Co. and demanded payment, which was refused. 
O00 Whereupon I, the said notary, at the request of the afore- 
said —, did protest, and by these presents do solemnly protest, 
as well against the drawer of said draft, the indorsers thereof, as 
against all others whom it doth or may concern, for exchange, re- 
exchange, and all costs, charges, damages, and interest already in- 
curred by reason of the non-payment of the said draft. 


79. 
d and 
me to 


AL. 
is, I]. 


. Wil- 


n ac- 
‘hom- 


9. 
and 


Lu. 
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And JI, the said notary, do hereby certify that on the same day 
and year above written due notice of the foregoing protest was put 
in the post office at National Stock Yards, Ills., as follows: Notice 
for S. W. Lomax, cashier City National Bank, Fort Worth,'Texas; 
for Jno. A. Oneal, Fort Worth, Texas; for Hunter, Evans & Co., 
National Stock Yards, Ills., each of the above-named places being 
the reputed place of residence of the persons to whom this notice 
was directed. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal the day and year above written. 

(SEAL. | G. B. FOSTER, 
Notary Public. 


Fees: 

Noting for protest... .....- 25 cts. 

I Sic 5, sa iia pauline 70 ets. 

Noting protest....-....--.. 29 cts. 

RR IE 75 

Certificate and seal___..--- ~  2Bete 

TMS ok cacdicanmenielan 10 ¢. 
$2 35 


(Endorsed :) Valley National Bank, September 27th, 1879. $8,000.00. 
Fee, $2.35. Draft of Jno. A. Oneal on Hunter, Evans & Co. Pro- 


om 


tested for non-payment. 


356 $4,251.15. Pato Pinto, Tex., Sept. 1st, 1879. 

Sixty days after date pay to the order of S. W. Lomax 
forty-two hundred & fifty-one !® dollars, value received, and charge 
the same to account of— 


No. 41. JNO. A. ONEAL, 


To Hunter, Evans & Co., East St. Louis, Il. 
[Written across the face:] Accepted Sept. 5th, 1879. Hunter, 
Evans & Co. 


(Endorsed :) Pay to the order of H. L. Newman & Co. for collec- 
tion account of the City National Bank of Fort Worth, Texas. 
S. W. Lomax, cashier. No. 9140. 


$13,000.00. Pato Pinto, Texas, Sept. 1st, 1879. 


Six days after date pay to the order of Merchant and McCoy 
thirteen thousand dollars, value received, and charge the same to 
account of— 


No. 40. | JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, Ill. 
[Written across the face:] Accepted. Hunter, Evans & Co. 


21—387 
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(Endorsed :) Merchant & McCoy. Pay City Nat’l Bank or order. 
W. Hunter. Pay to the order of G. H. Goddard, cashier, for collec- 
tion account of the City National Bank of Fort Worth, Texas. 58. 
W. Lomax, cash’r. No. 9146. E.G. Moses, teller. C. H. Wittington. 


$124.15. Wi’s Point, Tex., Sept. 1st, 1879. 
At sight pay to the order of W. A. Williams one hundred and 
twenty-four ;1,5, dollars, value received, and charge the same to 


account Bl : 
ONEAL & DOWNING. 
To Hunter, Evans & Co., East St. Louis, Ills. 


, (Endorsed :) Pay Wm. H. Thomson, cash’r, or order. 
357  W.A. Williams. Pay to the order of G. W. Dausch, cash’r, 

for collection account of Boatmen’s Savings Bank, St. Louis, 
Mo. Wm. H. Thomson, cashier. G. W. Dausch, cash’r. C. H. 
Wittington. 


$325.00. Witw’s Pornt, TEx., Sept. 1st, 1879. 

At sight pay to the order of W. A. Williams three hundred and 
twenty-tive dollars, value received, and charge the same to the 
account of— 

No. 30. JNO. A. ONEAL. 

To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed:) Pay Wm. H. Thomson, ecash’r, or order. W. A. 
Williams. Pay to the order of G. W. Dausch, cash’r, for collection 
account of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thom- 
son, cashier. G. W. Dausch, cas. C. H. Wittington. 


$1,774.98. Fort WortTH, 8, 29, 1879. 
Pay to the order of 8. W. Lomax, eash’r, seventeen hundred & 
seventy-four ;°5; dollars, value received, and charge the same to 
account of— 
ONEAL & ATKINSON, 
To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed :) Pay to the order of H. L. Newman &« Co. for collec- 
tion account of the City National Bank of Fort Worth, Texas. 53. 
W. Lomax, cash’r. No. 9077. 


$5,259.70. Fort Wort, 8, 29, 1879. 
Pay to the order of S. W. Lomax, cash., fifty-two hundred & 
fifty-nine & 5° dollars, value received, and charge the 
308 same to account of— 
JNO. A. ONEAL. 


To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed :) Pay to the order of H. L. Newman & Co. for collec- 
tion account of the City National Bank of Fort Worth, Texas. 8. 
W. Lomax, cash. No. 9076. 
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$1,500.00. Wiiw’s Pornt, Aug. 25, 1879. 

At sight pay to the order of W. A. Williams fifteen hundred dol- 
lars, value received, and charge the same to account of— 

To Hunter, Evans & Co., National Stock Yards, East St. Louis, Ills. 


(Endorsed :) Pay Wm. H. Thomson, eash’r, or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, eash’r, for collection 
account of Boatmen’s Savings Bank, St. Louis, Mo. Wm. H. Thom- 
son, cash’r. G. W. Dausch; eash’r. 


$1,500.00. Wixt’s Point, Aug. 25, 1879. 

At sight pay to the order of Holt, Bivins & Corley one thousand 
five hundred dollars, value received, and charge the same to account 
of— 

No. 29. JNO. A. ONEAL. 


To Hunter, Evans & Co., Nationa! Stock Yards, East St. Louis, Ills 
? ) 


(Endorsed:) Pay Bank of Commerce, St. L., or order, for 
809 account of Holt, Bivins & Corley. Received payment Aug. 
28,1879. J.C. Van Blarcom, cashier. : 


$2,500. WiLu’s Point, TEx., dug. 17, 1879. 
At sight pay to the order of S. W. Lomax two thousand five hun- 
dred dollars, value received, and charge the same to poe of— 
No. 27. JNO. A. ONEAL. 
To Hunter, Evans & Co., National Stoek Yards, East St. Louis, Ills. 


(Endorsed :) Pay to the order of H. L. Newman «& Co. for collec- 
tion account of the City National Bank of Fort Worth, Texas. 8. 
W. Lomax, cash’r. No. 8749. 


$2,500. Witw’s Point, Aug. 16, 1879. 
At sight pay to the order of S. W. Lomax two thousand five hun- 
dred dollars, value received, and cha arge the same to: 
No. 25. JNO. A. ONEAL. 
To Hunter, Evans & Co., National Stock Yards, East St. Louis, Ills. 


(Endorsed :) 8. W. Lomax. Pay to the order of G. H. Goddard, 
eash., for collection account of the City National Bank of Fort 
Worth, Texas. Jno. Nichols, pres. *No. 8946. E. G. Moses, tell-r. 
C. H. Wittington. 


$400.00. Wiuw’s Pornt, TEx., Aug. 8th, 1879 
At sight pay to the order of Murchison, Jones & Co. four 
360 hundred dollars, value received, and charge the same to ac- 
count of— 


No. 23. JNO. A. ONEAL. 
To Hunter, Evans & Co., at National Stock Yards, East St. Louis, 


lls. 
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(Endorsed :) Pay H. L. Newman & Co. or order for collection ac- 
count, No. 179,684, Third National Bank of St. Louis. T. A. Stod- 
dart, cashier. Pay Royall, Coleman & Co. or order. Murchison, 
Jones & Co. Pay to the order of Conrad, Jordan & Co. Royall, 
Coleman & Co., Conrad, Jordan & Co. Pay T. A. Stoddart, cash., 
or order, for collection ace’t. Paul F. Thurston & Co. 


$7,000.00. Witv’s Point, Tex., Aug. 5th, 1879. 
Thirty days after date pay to the order of 8S. W. Lomax, cashier, 
seven thousand dollars, value received, and charge the same to ac- 
count of— 
No. 22. JNO. A. ONEAL. 
a Hunter, Evans & Co., National Stock Yards, East Saint Louis, 
Ills. 


[ Written across the face:| Accept. Hunter, Evans & Co. 


(Endorsed :) Pay to the order of G. H. Goddard, ecash’r, for collec- 
tion account of the City National Bank of Fort W orth, Texas. 5S. 
W. Lomax, cash’r. No. 8847. E.G. Moses, teller. C. Hl. W itting- 


ton. 


$1,005.00. Fr. Worth, Tex., 8, 7th, 1879. 
Pay to the order of S. W. Lomax, cash’r, ten hundred & five 


dollars, value received, and charge to account of— 
361 JNO. A. ONEAL. 


To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed :) Pay to the order of G. H. Goddard, cash., for collec- 
tion account of the City National Bank of Ft. Worth, Texas. A. 
M. Britton, V. P. No. 8856. EE. G. Moses, tell-r. 


$2,347.00. Winv’s Pornt, July 21, 1879. 

At sight pay to the order of Geo. W. Voiers, cashier, two thou- 
sand three hundred & forty-seven dollars, value received, and 
charge the same to account of— 

To Hunter, Evans & Co., National Stock Yards, East St. Louis, Ills. 


[Endorsed >] Pay Wm. H. Thomson, cashier, or order, for collec- 
tion for Red River County Bank, Clarksville, Texas. G. W. Voiers, 
cashier. Pay to the order of Geo. W. Dausch, cash’r, for collection 
account of Boatmen’s Savings Bank, St. Louis, Mo. Wim. H. Thom- 
son, cashier. Geo. W. Dausch, cas. 


$886.50. Fr. Wort, July 23d, 1879. 
At sight pay to the order of 8. W. Lomax, cash., eight hundred 
& eighty-six +5; dollars, value received, and charge the same to ac- 


count of— 
No. 75. JNO. A. ONEAL. 


To Hunter, Evans & Co., East St. Louis, Ills. 
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062 (Endorsed:) Pay to the order of G. H. Goddard, eash’r, for 

collection account of the City National Bank of Fort 
Worth, Texas. 8S. W.Lomax,cash’r. No. 8709. E.G. Moses, tell’r. 
C. H. Wittington. 


$200.00. Witw’s Point, Judy 21, 1879. 

At sight pay to the order of W. A. Williams two hundred dollars, 
value received, and charge the same to account of— 

No. 20. JNO. A. ONEAL. 

To Hunter, Evans & Co., National Stock Yards, East St. Louis, Ils. 


(Endorsed:) Pay Wm. H. Thomson, eash’r, or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, cash’r, for collection ac- 
count of Boatmen’s Savings Bank, St. Louis, Mo. Wm. H. Thomson, 
eashier. G. W. Dausch, cash’r. 


$50.00. Fr. Wortu, July 11th, 1879. 

At sight pay to the order of H. M. McMiller fifty dollars, ac. of 
shipping, value received, and charge the same to account of— 

No. 18. JNO. A. ONEAL. 

To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed:) Pay C. H. Withington, cashier, or order, for collec- 
tion for St. Louis National Bank. J. Nickerson, cashier. Pay 
363 to order of Louie MeMiller. H. M. MeMiller, Mrs. Louie Me- 
Miller. Pay First Nat’l] Bank of Chicago, Ill., or order, for. 
collection for account Second National. Bank, Rockford, Il. G. A. 
Sanford, cashier. Pay to the order of J. Nickerson, ecas., for collec- 
tion account of First Nat'l] Bank, Chicago. Jul. 21, 1879. C. H. 
Wittington, cashier. : 


$2,739.00. | WiILL’s Porn'r, July 16, 1879. 

At sight pay to the order of Geo. W. Voiers, cashier, two thousand 
seven hundred and thirty-nine dollars, value received, and charge 
the same to account of— 

To Hunter, Evans & Co., National Stock Yards, East St. Louis, Mo. 


(Endorsed :) Pay Wm. H. Thomson, cashier, or order for collection 
for Red River County Bank, Clarksville, Texas. G. W. Voiers, cash- 
ier. Pay to the order of G. W.Dausch, cash’r, for collection account 
of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H.'Thomson, cash- 
ier. G. W. Dausch, cash’r. 

$361.00. Witv’s Pornt, Tx., July 14, 1879. 

At sight pay to the order of Geo. W. Voiers, cashier, three hundred 
and sixty-one dollars, value received, and charge the same to ac- 

count of— : 

To Hunter, Evans & Co., National Stock Yard, East St. Louis; 
Ills. 
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(Endorsed :) Pay W. 1. Thomson, cashier, or order for collection 
for Red River County Bank, Clarksville, Texas. G. W. Voters, cash- 
ier. Pay to the order of G. W. Dausch, eash’r, for collection account 
of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thomson, cash- 
ier. G. W. Dausch, cas. 


$520.00. Witv’s Pornt, Tex., July 15, 1879. 

At sight pay to the order of W. A. Williams five hundred and 
twenty dollars, value received, and charge the same to the account 
of— 

No. 18. JNO. A. ONEAL. 

To Hunter, Evans & Co., National Stock Yards, East St. Louis, IIIs. 


(Endorsed:) Pay Wm. H. Thomson, ecash’r, or order. W. A- 
Williams. Pay to the order of G. W. Dausch, cashier, for collection 
account of Boatmen’s Savings Bank, St. Louis, Mo. Wm. H. 
Thomson, cashier. G. W. Dausch, eash’r. 

$3,540.46. Ir. WortH, July 12th, 1879. 

At sight pay to the order of S. W. Lomax, cash’r, thirty-three 
hundred and forty ;%,°; dollars, value received, and charge the 


Uv 
same to account of— 
JNO. A. ONEAL. 
365 To Hunter, Evans & Co., East St. Louis, Ils. 


(Endorsed :) Pay tothe order of Valley National Bank for collee- 
tion account of City National Bank of Fort Worth, Texas. Jno. 
Nichols, pres’t. No. 8625. KE. G. Moses, tell’r. C. H. Wittington. 


$2,600.00. Witt’s Point, July 10th, 1879. 


At sight pay to the order of G. W. Voiers, cash’r, two thousand 
six hundred dollars, value received, and charge the same to account 


No. 11. JNO. A. ONEAL. 
To Hunter, Evans & Co., National Stock Yards, East St. Louis, Ils 
(Endorsed:) W. H1. Thomson, eashier, or order for collection for 

ced River County Bank, Clarksville, Texas. G. W. Voiers, cashier. 

Pay to the order of G. W. Dausch, cash’r, for collection account of 

Boatmen’s Saving- Bank. Wm. H. Thomson, cashier. G. W. 

Dausch, eash. 3 


$4,845.00. Fr. Wortu, July 11th, 1879. 

At sight pay to the order of 8. W. Lomax, ecash’r, forty-eight hun- 
dred & forty-five dollars, value received, and charge the same to ac- 
count of— 

No. 14. JNO. A. ONEAL. 


To Hunter, Evans & Co., East St. Louis, IIIs. 
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(Endorsed :) Pay to the order of G. H. Goddard, cash., for 
366 collection account of the City National Bank, Fort Worth, 
Texas. S. W. Lomax, cash’r. No. 8603. EE. G. Moses, tell’r. 

C. H. Wittington. 


$1,100.00. Wiu’s Pornt, July 8, 1879. 

Ten.days after date pay to the order of W. A. Williams one thou- 
sand one hundred dollars, value received, and charge the same to 
account of— 


To Hunter, Evans & Co., National Stoek Yards, East St. Louis, Ills. 
[Written across the face:] Accepted. Hunter, Evans & Co. 


(Endorsed :) Pay Wm. H. Thomson, cashier, or order. W. A. 
Williams. Pay to the order of G. W. Dausch, cash’r, for collection 
account of Boatmen’s Saving Bank of St. Louis, Mo. Wm. H. Thom- 
son, cashier. G. W. Dausch, cash’r. 


$2,500.00. Wiu’s Point, June 5th, 1879. 

At sight pay to the order of W. A. Williams two thousand &« five 
hundred dollars, value received, and charge the same to account of— 

No. 9. JNO. A. ONEAL. 


To Hunter, Evans & Co., National Stock Yards, East St. Louis, Ills. 


(Endorsed :) Pay Holt, Bivins & Corley or order. W.A. Williams 
Pay Bank of Commerce, St. Louis, or order, for account of Holt 
Bivins & Corley. 


367 $1,015.00. Wii's Pornt, July 4th, 1879. 
At sight pay to the order of W. A. Williams one thousand 
& fifteen dollars, value received, and charge the same to account of— 


To Hunter, Evans & Co., National Stock Yards, East St. Louis, IIIs. 


(Endorsed :) Pay Wm. H. Thomson, cash’r, or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, cash’r, for collection ac- 
count of Boatmen’s Saving Bank, St. Louis, Mo. Wm. H. Thomson, 
eashier. G. W. Dausch, cash’r. 

$100.90. Witv’s Pornt, Tex., July 1st, 1879. 

At sight pay to the order of W.G. Voiers, cashier Red River b’k, 
one hundred ,° dollars, value received, and charge the same to 
account of— 

No. 60. JNO. A. ONEAL. 

To Hunter, Evans & Co., Nat’l Stock Yards, East St. Louis, Ills. 


(Endorsed :) C. H. Wittington. Pay Wm. H. Thomson, cashier, 
or order, for collection for Red River County Bank, Clarksville, 
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Texas. G. W. Voiers, cashier. Pay to the order of G. W. Dausch, 
eash’r, for collection account of Boatmen’s Saving Bank, St. Louis, 
Mo. Wm. H. Thomson, cashier. Geo. W. Dausch, cash’r. : 


$1,410.00. TERRELL, July Sth, 1879. 
368 At sight pay to the order of Holt, Bivins & Corley four- 


teen hundred & ten dollars, value received, and charge the 
same to account of Terrell business. 

No. 8. JNO. A. ONEAL. 

To Mess. Hunter, Evans & Co., East St. Louis, Ills. 

(Endorsed :) Pay Bank of Commerce, St. Louis, or order, for ac- 
count of Holt, Bivins & Corley. Received payment Jul. 7, 1879. J. 
C. Van Blarcom, cashier. 

$1,000.00. JULY Ist, 1879. 

At sight pay to the order of W. A. Williams one thousand dol- 
lars, value received, and charge the same to acconnt of— 

JNO. A. ONEAL. 

To Hunter, Evans & Co., National Stock Y’ds, East St. Louis, Ills. 

(Endorsed :) Pay Wm. H. Thomson, eash’r, or order. W. A. Wil- 
liams. Pay to the order of Geo. W. Dausch, cashier, for collection 
account of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thom- 
son, cashier. Geo. W. Dausch, cash’r. 


$1,909.50. : Fr. WortuH, TeEx., 6, 30, 1879. 

Pay to the order of S. W. Lomax, ecash’r, nineteen hundred & nine 
jay dollars, value received, and charge to account of— 

JNO. A. ONEAL. 
2769 ‘To Hunter, Evans & Co., St. Louis, Ill. 

(Endorsed :) Pay to the order of G. H. Goddard, eas., for collection 
account of the City National Bank of Fort Worth, Texas. S. W. 
Lomax, cash’r. No. 8469. I. G. Moses, tell’r. C. H. Wittington. 

$4,004.18. , Ir. WortnH, Tex., 6, 30, 1879. 

Thirty gays — pay to the order of 8. W. Lomax, cash., four thou- 
sand & four ;/;{y dollars, value received, and charge to account of— 

JNO. A. ONEAL. 

To Hunter, Evans & Co., E. St. Louis. 

(Endorsed:) Pay to the order of G. H. Goddard, eas., for collection 
account of the City National Bank of Fort Worth, Texas. 8S. W. 
Lomax, cash’r. No. 8461. E.G. Moses, tell’r. C. H. Wittington. 

$1,800.00. WILL’s Point, June 23, 1879. 

At sight pay to the order of Geo. W. Voiers, cashier, eighteen hun- 
dred dollars, value received, and charge the same to account of— 


JNO. A. ONEAL. 


To Hunter, Evans & Co., Nat’l Stock Yards, East St. Louis, II]. 


ch, 


1s, 


r- 
he 
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(Endorsed:) Pay W. H. Thomson, cashier, or order, for col- 
370 ~— lection for Red River County Bank, Clarksville Texas. G. 
W. Voiers, cashier. Pay to the order of G. W. Dausch, cash’r, 
for collection account of Boatmen’s Saving- Bank, St. Louis, Mo. 
y ;o ged & é e i . a : ‘ ? 
Wm. H. Thomson, cashier. G. W. Dausch, eash’r. 


$1,522.50. Witw’s Pornt, Tex., June 24th, 1879. 

Thirty days after date pay to the order of W. A. Williams fifteen 
hundred twenty-two & (55 dollars, value received, and charge the 
same to account of— 

No. 5. JNO. A. ONEAL. 

To Hunter, Evans & Co., Nat’] Stock Yards, East St. Louis, Mo. 

(Endorsed:) Pay Wm. H. Thomson, cash’r, or order. W. A. Wil- 
liams. Pay to.the order of G. W. Dausch, cash’r, for collection ac- 
eount of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thom- 
son, cashier. G. W. Dausch, cash. 


$2,681.48. TERRELL, TEXAS, June 25th, 1879. 

At sight pay to the order of Holt, Bivins & Corley twenty-six 
hundred eighty-one 4,5; dollars, value received, and charge the same 
to account of— 

No. 6. | JNO. A. ONEAL. 

To Hunter, Evans & Co., Nat. Stock Y’ds, East St. Louis, I]. 

(Indorsed :) Pay Bank of Commerce, St. Louis, or order for 
O7 account of Holt, Bivins & Corley. Received payment June 
27,1879. J.C. Van Blarcom, cashier. 


$2,708.02. TERRELL, TEX., June 25, 1879. 

Thirty days after date pay to the order of Holt, Bivins & Corley 
twenty-seven hundred eight & +25 dollars, value received, and charge 
the same to account of— 

No. 7 JNO. A. ONEAL. 


i. 


To.Hunter, Evans & Co., Nat. Stock Y’ds, East St. Louis. 
[Written across the face:] Accepted. Hunter, Evans & Co. 


(Endorsed :) Pay Bank of Commerce, St. Louis, or order, for ac- 
count of Holt, Bivins & Corley. 


$1,000.00. Witv’s Pornt, Tex., June 23, 1879. 

At sight pay to the order of W. A. Williams one thousand dollars, 
ralue received, and charge the same to account of— 

No. 38. JNO. A. ONEAL. 


To Hunter, Evans & Co., Nat’l Stock Yards, East St. Louis, Ill. 


(Endorsed :) Pay Wm. H. Thomson, cash., or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, cashier, for collection ac- 
count of Boatmen’s Savings Bank, St. Louis, Mo. Wm. H. Thomson, 
cashier. G. W. Dausch, cash’r. 
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372 $1,150.00. Witt’s Point, Tex., June 19th, 1879. 

At sight pay to the order of W. A. Williams eleven hun- 
dred and fifty dollars, value received, and charge the same to ac- 
count of— 


No. 58. JNO. A. ONEAL. 
J. M. L. 


To Hunter, Evans & Co., Nat’l Stock Y’ds, East St. Louis, Ills. 


(Endorsed :) Pay Wm. H. Thomson, cash’r, or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, cash’r, for collection ac- 
count of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. ‘Thomson, 
cashier. G. W. Dausch, cash. 


$900.00. Witw’s Pornt, Texas, June 21, 1879. 
At sight pay to the order of W. A. Williams nine hundred dollars, 


value received, and charge the same to account of— 
No. 59. | JNO. A. ONEAL. 
J. Me. be 


To Hunter, Evans & Co., National Stock Yards, East St. Louis, Il. 


(Endorsed :) Pay Wm. H. Thomson, cash’r, or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, cash’r, for collection ac- 
count of Boatmen’s Savings Bank, St. Louis, Mo. Wm. H.Thomson, 
eashier. G. W. Dausch, cash. 


$3,213.90. Fort WortTH, 6, 14, 1879. 
Pay to the order of 8S. W. Lomax, cash., thirty-two hundred 
373 & thirteen ;°,$; dollars, value received, and charge the same 


to account of— 
JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, II]. 


(Endorsed:) Pay to the order of Valley Nat. Bank on collec- 
tion account of City National Bank of Ft. Worth, Texas. A. M. 
Britton, V. P. 8290. E.G. Moses, tell’r. C. H. Wittington. 


$1,162.72. CLARKSVILLE, TEXAs, June 9, 1879. 

At sight pay to the order of Red River Co. Bank eleven hundred 
sixty-two 7°5 dollars, value received, and charge the same to ac- 
count of— 


No. 65. JNO. A. ONEAL. 
J. M. L. 
To Hunter, Evans & Co., St. Louis, Mo. 


(Endorsed :) Pay W. H. Thompson, cashier, or order, for collection 
for Red River County Bank, Clarksville, Texas. G. W. Voiers, 
eashier. Pay to the order of G. W. Dausch, cash’r, for collection 
account of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thom- 
son, cashier. G. W. Dausch, cash’r. : 
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$700.00. Witu’s Point, Texas, June 7, 1879. 
At sight pay to the order of W. A. Williams seven hundred dol- 
lars, value received, and charge the same to account of— 


No. 67. JNO. A. ONEAL. 
J. M. L. 
374 To Hunter, Evans & Co., National Stock Yards, East St. 


Louis, Ill. 


(Endorsed :) Pay Wm. H. Thomson, eash’r, or order. W. A. Wil- 
liams. Pay to the order of G..W. Dausch, cash’r, for collection ac- 
count of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thomson. 


G. W. Dausch, cash’r. 


$4,135.46. | Fr. Wort, Tex., June 7, 1879. 
At sight pay to the order of 8. W. Lomax, cashier, forty-one hun- 
dred thirty-five ;4,°; dollars, value received, and charge to account 
of— 
JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, Il. 


(Endorsed :) Pay to the order of G. H. Goddard, cash., for collee- 
tion account of the City National Bank of Ft. Worth, Texas. S. W. 
Lomax, e’h’r. No. 82038. E. G. Moses, tell’r. CC. H. Wittington. 


$4,171.11. | Fr. WortuH, TEx., June 7, 1879. 
Ten days from date pay to the order of S. W. Lomax, cashier, 
forty-one hundred & seventy-one ;)); dollars, value received, and 
charge the same to account of— 
JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, Ill. 
[Written across the face:] Accepted. Hunter, Evans & Co. 


(Endorsed :) Pay to the order of G. H. Goddard, cash’r, for 
375 ~— collection aecount of The City National Bank of Fort Worth, 
Texas. S. W. Lomax, eash’r. No. 2066. E.G. Moses, tell’r. 

C. H. Wittington. 


$700.00. Witv’s Pornt, Texas, May 31, 1879. 
At sight pay to the order of W. A. Williams seven hundred dol- 
lars, value received, and charge the same to account of— 
No. 65. JNO. A. ONEAL. 
J. M. L. 


To Hunter, Evans & Co., National Stock Yards, East St. Louis, Il. 


(Endorsed :) Pay Wm. H. Thomson, cash’r, or order. W.A. Wil- 
liams. Pay to the order of G. W. Dausch, cashier, for collection ac- 
count of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thomson, 
cashier. G. W. Dausch, cash’r. 
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$1,000.00. Witv’s Pornt, Tex., May 26, 1879. 
Pay to the order of W. A. Williams one thousand dollars, value 
received, and charge the same to account of— 
No. 68. JNO. A. ONEAL. 
J. Mi. Li, 


To Hunter, Evans & Co., Nat’] Stock Yards, East St. Louis, Ils. 


(Endorsed :) Pay Wm. H. Thomson, ecash’r, or order. W.A. Wil- 
liams. Pay to the order of G. W. Dausch, cashier, for collection ac- 
count of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. 

376 Thomson, cashier. G. W. Dausch, ecash’r. 


$500.00. Wiiw’s Point, Texas, May 26, 1879. 
Pay to the order of W. A. Williams five hundred dollars, value 


received,and charge the same to account of— | 
No. 64. JNO. A. ONEAL. 
J. M. L. 


To Hunter, Evans & Co., Nat’] Stock Yards, East St. Louis, Ills. 


(Endorsed:) Pay Wm. H. Thomson, ecash’r, or order. W.A. Wil- 
liams. Pay to the order of G. W. Dausch, ecash’r, for collection ac- 
count of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thom- 
son, cashier. G. W. Dausch, cash’r. 


$750.00. Winr’s Pornt, Tex., May 23rd, 1879. 


At sight pay to the order of W. A. Williams seven hundred & 
fifty dollars, value received, and charge the same to account of— 


J. M. L. 


To Hunter, Evans & Co., Nat’l Stock Yards, East St. Louis, I]. 


(Endorsed :) Pay Wm.H. Thomson, eash’r, or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, cash’r, for collection ac- 
count of Boatmen’s Saving Bank, St. Louis, Mo. Wm. H. Thom- 
son, cashier. G. W. Dausch, cash’r. 


$1,000.00. Wiu’s Point, Tx., May 22, 1879. 
ol7 At sight pay to the order of W. A. Williams one thousand 
dollars, value received, and charge the same to account of— 
; | J. M. L. 
To Hunter, Evans & Co., National Stock Yards, East St. Louis, 


Mo. 


(Endorsed :) Pay Wm. H. Thomson, cash’r, or order. W. A. 
Williams. Pay tothe order of G. W. Dausch, eash’r, for collection 
account of Boatmen’s Saving- Bank, St. Louis, Mo. W.H. Thom- 
son, cashier. G. W. Dausch, cash’r. 
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$1,500.00. Wiuw’s Point, Tex., Way 6th, 1879 

Thirty days after date pay to the order of Holt, Bevens & Corley 
fifteen hundred dollars, value received, and charge the same to ac- 
count of— 


No. 57. JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, Ill. 

[ Written across the face :] Accepted. Hunter, Evans & Co. 
(Endorsed :) Pay Bank .of Commerce, St. Louis, or order, for ac- 


count of Holt, Bivins & Corley. E. O. Bestors, coll. 


$1,015.00. Witw’s Pont, May oth, 1879. 


Thirty days after date pay to the ido of Holt, Bivens & Corley 
one thousand & fifteen dollars, value received, and charge the same 
to aceount of— 


No. 56. JNO. A. ONEAL.' 
To Hunter, Evans & Co., East St. Louis, Ills. 
[Written across the face:| Accepted. Hunter, Evans & Co. 


(Endorsed :) E. C. Berloss, coll. Pay Bank of Commerce, 
378 St. Louis, or order, for account of Holt, Bivins & Corley. 


$408.00. Wits Point, TEx., May 10th, 1879. 


Forty-five days after date pay to the order of Holt, Bivens & 
Corley four hundred & eight dollars, value received, and charge the 


same to account of ac. money advanced to J. G. Moore: at Terrell. 
No. 59. JNO. A. ONEAL. 


To Hunter, Evans & Co., East St. Louis, Il. 
[Written across the face:] Accepted. Hunter, Evans & Co. 
(Endersed:) Pay Bank of Commerce, St. Louis, or order, for ac- 


count of Holt, Bivens & Corley. 


$2113.60. Fr. Wortu, Tex., 5, 12th, 1879 


Sixty days after date pay to the order of 5S. W. Diaehie casi; 
twenty-one hundred & thirteen ),°5 dollars, value received, and 


charge to account of— 
JNO. A. ONEAL. 
To Mess. Hunter & Evans, E. St. Louis, Ills. 


[Written across the face:] Accepted. Hunter, Evans & Co. 


(Endorsed:) Pay to the order of Valley Nat. Bank, St. Louis, for 
collection account of the National Bank of Ft. W orth, Texas. A. 
M. Britton, V. P. E.G. Moses, tell’r. ©. H. Wittington. 


+. hewn 
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$1,305.44. Witw’s Pornt, Tex., May 10th, 1879. 

Thirty days after date pay to the order of W. A. Williams thirteen 
hundred five & #4 dollars, value received, and charge the same to 
account of— 7 

No. 60. JNO. A. ONEAL. 

To Hunter, Evans & Co., East St. Louis, III. 

[ Written across the face:] Accepted. Hunter, Evans & Co. E 


O19 (Endorsed :) Pay Wm. H. Thomson, ecash., or order. W. 

A. Williams. Pay to the order of G. W. Dausch, cash’r, for 
collection account of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. 
H. Thomson, cashier. G. W. Dausch, ecash’r. 


$1,000.00. Witv’s Pornt, Tex., May 10th, 1879. 
At sight pay to the order of W. A. Williams one thousand dol- 
lars, value received, and charge the same to account of— 


No. 58. JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, Mo. 
~ (Endorsed :) Pay Wm. M1. Thomson, eash’r, or order. W. A. Wil- 
liams. Pay to the order of G. W. Dausch, cash’r, for collection ac- 
count of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thomson, 
sashier. G. W. Dausch, cash. 


$530.00. Witvw’s Point, Tex., May 6th, 1879. 

Thirty days from date pay to the order of Holt, Bivins & Corley 
five hundred and thirty dollars, value received, and charge the same 
to account of— 

No. 55. JNO. A. ONEAL. 

To Hunter, Evans & Co., Nat’l Stock Y’ds, East St. Louis, Ils. 


[Written across the face:| Accepted. Hunter, Evans & Co. 


(Endorsed :) Pay Bank of Commerce, St. Louis, or order, for ac- 
count of Holt, Bivins & Corley. Received payment, Jan. 18, 1879. 
J.C. Van Blarcom, cashier. 


380 $3,075.00. Witt’s Pornt, Tex., May 5th, 1879. 
Sixty days after date pay to the order of Holt, Bivens & 
Corley three thousand & seventy-five dollars, value received, and 
charge the same to account of— 
No. 52. JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, I]. 
[Written across the face:] Accepted. Hunter, Evans & Co. 


(Endorsed :) Pay Bank of Commerce, St. Louis, or order for ac- 
count of Holt, Bivens & Corley. 


- | 
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$1,787.67. Fr. Worta, Tex., 5, 3d, 1879. 


On the 15th June next pay to the order of S. W. Lomax, cash., 
seventeen hundred & eighty-seven °®* dollars, value received, and 


charge to account of— 
JNO. A. ONEAL. 
To Hunter & Evans, E. St. Louis, Ils. 
{ Written across the face:] Accepted. Hunter, Evans & Co. 
~ (Endorsed :) Pay to the order of G. H. Goddard, cash., for collee- 
tion account of the City National Bank of Ft. Worth, Texas. S. W. 
Lomax, cash’r. No. 1968. I. G. Moses, tell’r. C. H. Wittington. 
$1,500.00: Wiv’s Point, Texas, Feb’y 17th, 1879. 
At sight pay to the order of Holt, Williams & Co. fifteen hundred 


dollars, value received, and charge the same to account of— 


To Hunter and Evans, Nat’l Stock Yards, E. St. Louis, Ills. 
081 (Endorsed :) Pay Wm. H. Thomson, cash’r, or order. Holt, 
Williams & Co. Pay to the order of G. W. Dausch, cash., for 
collection account of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. 
H. Thomson, cashier. G. W. Dausch, cash. C. A. Carpentier. 
$200.00. Witu’s Point, Tex., March 1, 1879. 
At sight pay to the order of Holt, Williams and Co. two hundred 


a dollars, value received, and charge the same to account of 
No. 3. JNO. A. ONEAL. 


To Hunter and Evans, Nat. Stock Y’ds, East St. Louis, Ills. 


(Endorsed :) Pay Wm. H. Thomson, cash’r, or order. Holt, Wil- 
liams & Co. Pay to the order of G. W. Dausch, cash’r, for collection 
account of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thom- 
son, cashier. Geo. W. Dausch, cash. C. A. Carpenter. 


$3,141.00. Fr. WortH, TEx., 3, 17th, 1879. 
Ninety days after date pay to the order of S. W. Lomax, cash., 
three thousand one hundred & forty-one dollars, value received, and 


charge to account of— | 
JNO. A. ONEAL. 
To Hunter & Evans, East St. Louis. 
[Written across the face:] Accepted. Hunter, Evans & Co. 
(Endorsed :) Pay to the order of G. H. Goddard, cash., for collec- 
tion account of the City National Sank of Ft. Worth, Texas. 
382 S. W. Lomax, cash. No. 18381. EK. G. Moses, tell-r. C. H. 
Wittington. 


$1,000.00. Wixt’s Pornt, Texas, Mar. 25th, 1879. 


At sight pay to the order of Holt, Williams & Co. one thousand 


dollars, value received, and charge the same to account of— 
No. 42. JNO. A. ONEAL. 


To Hunter, Evans & Co., Nat. Stock Y’ds, East St. Louis, Il]. 
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(Endorsed :) Pay Wm. H. Thomson, ecash’r, or order. Holt, Wil- 
liams & Co. Pay to the order of G. W. Dausch, cash’r, for col- 
lection account of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. 
Thomson, cashier. G. W. Dausch, cash. 


$204.04. Fr. WortH, Trex., April 1st, 1879. 
May Ist, 1879, pay to the order of S. W. Lomax, cashier, two hun- 
dred & four °* dollars, value received, and charge to account of— 


JNO. A. ONEAL. 
To Hunter, Evans & Co., East St. Louis, Ills. 
[Written across the face :] Accepted. Hunter, Evans & Co. 
(Endorsed :) Pay to the order of Valley Nat. Bank for collection 


account of the City National Bank of Ft. Worth, Texas. 8S. W. 
Lomax, cash’r. No. 1889. E. G. Moses, tell-r. C. H. Wittington. 


$1,300.00. i= Witt’s Pornt, TEx., Apr. 4th, 1879. 

At sight pay to theorder of Holt, Williams & Co. thirteen hun- 
dred dollars, value received, and charge the same to account of— 

No. 40. JNO. A. ONEAL. 
383 To Hunter, Evans & Co., Nat. Stock Y’ds, East St. Louis, 

Ills. 

(Endorsed :) Pay Wm. H. Thomson, eash’r, or order. Holt, Wil- 
liams & Co. Pay to the order of G. W. Dausch, cash’r, for collection 
account of Boatmen’s Saving- Bank, St. Louis, Mo. Wm. H. Thom- 
son, cashier. G. W. Dausch, cash. 

$3,659.85. IF'r. Wortu, Tex., Apr. 14, 1879. 

June Ist, 1879, pay to the order of S. W. Lomax, cashier, thirty- 
six hundred & fifty-nine *® dollars, value received, and charge to 
account of— 

JNO. A. ONEAL. 

To Hunter, Evans & Co., East St. Louis, Ils. 

[Written across the face:] Accepted. Hunter, Evans & Co. 

(Endorsed :) Pay to the order of G. H. Goddard, cash., for collec- 
tion account of the City National Bank of Ft. Worth, Texas. S. 
W. Lomax, cash. No. 1918. E. G. Moses, tell-r. C. H. Witting- 
ton. 

$2,525.00. Witv’s Pornt, TEx., April 15th, 1879. 

On the Ist day of May next pay to the order of Holt, Williams & 
Co. twenty-five hundred and twenty-five dollars, value received, and 


charge the same to account of— 
No. 49. JNO. A. ONEAL. 
To Hunter, Evans & Co., National Stock Yards, East St. Louis, I]. 


[ Written across the face:] Accepted. Hunter, Evans & Co. 
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384 (Endorsed :) Pay Wm. H. Thomson, cash., or order. Holt, 

Williams & Co. Pay to the order of G. W. Dausch, ecash’r, 
for collection account of Boatmen’s Saving- Bank, St. Louis, Mo. 
Wim. H. Thomson, cashier. G. W. Dausch, cash. 


Letter. , 
Hunter, Evans & Co., East St. Louis: 
Please pay bearer, J. W. Orr, in charge of two cars cattle, five 
dollars, & charge to my account. 
Will’s Point, Tex., May 10th, 1879. 
JNO. A. ONEAL. 
O K. 
R. D. H. 
SCHEDULE “C,” 
Fort WortH, TExas, Oct. 18th, 1879. 
Mess. Hunter, Evans & Co., National Stock Yards, IIls. 
Gents: We shipped you to-day 168 beeves, which please sell and 
place to credit of my ac. You will please pay McMiller, in charge 
of cattle shipped yesterday, $20.00, and oblige, 


Yours truly, JOHN A. ONEAL, 
ALLEN. 


Wiv’s Point, Texas, Aug. 30th, 1879. 
H., E. & Co., East St. Louis, Il. 

On road—Gents: Pleas — MecMiller eight dollars and pleas pro- 
tect draft to his wife for $40.00, for Stpor; will write again at Griffin. 
Pleas let me hear all about my cattle & market at Griffin. 

Yours, | JNO. A. ONEAL. 
080 SCHEDULE “D.” 


Oneal & Jones in Ac. Hunter, Evans & Co. 


Dr. 
1879. | 1879. 
May 9. To cash draft .....ccccccccsocccccesee ces $1,600 00 || May 12. By pro. 60 Cat.......ccccccccocsesscece 1,570 60 
| June 4. “ J. A. Oneal pens 29 40 
$1,600 00 | | 1,600 00 
$1,600.00. Wiw’s Point, Texas, May 5th, 1879. 


At sight pay to the order of Holt, Williams & Co. sixteen hundred 
dollars, value received, and charge the same to account of Oneal & 
Jones, Honey Grove, ‘Texas. 

JNO. A. ONEAL. 

To Hunter, Evans & Co., East St. Louis, Ill. 


(Endorsed :) Pay W. A. Williams or order. Holt, Williams & Co. 
Pay Wm. H. Thomson, cash’r, or order. W.A. Williams. Pay to 
the order of G. W. Dausch, ecash’r, for collection account of Boat- 
men’s Saving- Bank, St. Louis, Mo. Wm. H. Thomson, cashier. 
G. H. Dausch, cash. 
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$2,976.08. Fort Wort, 6, 14, 1879. 
Ten days after date pay to the order of 8S. W. Lomax, cash., twenty- 
nine hundred & seventy-six °° dollars, value received, and charge 
the same to account of— 
ONEAL & ADKINSON. 
To Hunter, Evans & Co., East St. Louis, Ills. 
[Written across the face:] Accepted. Hunter, Evans & Co. 


(Endorsed :) Pay to the order of Valley Nat. Bank, collee- 
389 tion account of the City National Bank of It. Worth, Texas. 
A. M. Britton, V. P. No. 8289. E. G. Moses, tell-r. C. H. 


Wittington. 
$1,285.87. Fr. Wortu, TEx., June 26, 1879. 
{ At sight pay to the order of S. W. Lomax, cashier, twelve hun- 
Hi dred & eighty-five ;',’5 dollars, value received, and charge to account 
i of— 


| : ONEAL & ADKINSON. 
To Hunter, Evans & Co., East St. Louis, Ils. 


| (Endorsed :) Pay to the order of G. H. Goddard, cash’r, for collec- 
| tion account of the City National Bank of Fort Worth, Texas. 5S. 


i W. Lomax, cash’r. No. 8415. E.G. Moses, tell-r. C. H. Witting- 
H ton. 
| $690.70. Fr. Worrn, July 12, 1879. 


At sight pay to the order of S. W. Lomax, cash., six hundred & 
ninety & 54° dollars, value received, and charge the same to account 


of— 
| No. 16. ; ONEAL & ADKINSON. 


To Hunter, Evans & Co., East St. Louis, Ills. 


i , (Endorsed :) Pay to the order of Valley Nat. B’k for collection ac- 
eount of the City National Bank of Ft. Worth, Texas. Jno. Nich- 
: ols, pres. No. 8622. EE. G. Moses, tell-r. C. H. Wittington. 

| $840.50. Fr. Worth, July 23, 1879. 


At sight pay to the order of 8. W. Lomax, ecash’r, eight 


390 hundred and forty ;°5 dollars, value received, and charge 
the same to account of— 
No. 76. ONEAL & ATKINSON. 


To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed :) Pay to the order of G. H. Goddard, eash’r, for collec- 
tion account of the City National Bank of Fort Worth, Texas. 5S. 
W. Lomax, cash’r. No. 8710. EE. G. Moses, tell’r. C. H. Wittington. 
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$1,033.68. Fr. WortaH, Tex., 7, 24th, 1879. 

Forty days after date pav to the order of S. W. Lomax, cash., ten 
hundred «& thirty-three & 5°38; dollars, value received, and charge 
to account of— 

No. 77. ONEAL & ATKINSON. 


To Hunter, Evans & Co., East St. Louis, Ill. 
[Written across the face:] Accepted. Hunter, Evans & Co. 


(Endorsed :) Pay to the order of G. H. Goddard, eash’r, for eollec- 
tion account of the City National Bank of Iort Worth, Texas. S. 
W. Lomax, cash’r. No. 2188. E. G. Moses, tell’r. C. H. Wittington, 


$1,000.00. Witv’s Point, Aug. 15th, 1879. 
At sight pay to the order of S. W. Lomax, cashier, one thousand 


dollars, value received, and charge the same to account of— 
No. 24. ONEAL & ATKINSON. 


To Hunter, Evans & Co., East St. Louis, Ills. 


ool (Endorsed :) Pay to the order of G. H. Goddard, ecash’r, for 

collection account of the City National Bank of Fort Worth, 
Texas. S. W. Lomax, eash’r. No. 89380. E.G. Moses, tell’r. C. H. 
Wittington. 


$3,762.55. Fr. Worth, Tex., 9, 8th, 1879. 
One day after sight pay to the order of S. W. Lomax, cash., thirty- 
seven hundred & sixty-two & ;3°5 doliars, value received, and charge 
to account of— | 
ONEAL anp ATKINSON, 
Per ALLEN. 


To Hunter, Evans & Co:, East St. Louis, IIs. 


[Written across the face:] Accepted Sept. 10th, ’79. Hunter, 
Evans & Co. 


(Endorsed:) Pay to the order of H. L. Newman & Co., for collec- 
tion account of the City National Bank of Fort Worth, Texas. S. 
W. Lomax, eash’r. No. 9195. 


$829.98. Fort Wort, 10, 8th, 1879. 
Pay to the order of 8. W. Lomax, cash’r, eight hundred & twenty- 


nine ,°8; dollars, value received, and charge the same to account of— 
ONEAL & ATKINSON. 


To Hunter, Evans & Co., East St. Louis, Ills. 


(Endorsed :) Pay to the order of G. H. Goddard, cash’r, for collec- 
tion account of the City National Bank of Fort Worth, Texas. S. 
W. Lomax, cash’r. No. 9560. KE. G. Moses, tell’r. C. H. Wittington. 
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392 $1,305.07. Fr. Worta, Tex., 10, 22, 1879. 
Pay to the order of S. W. Lomax, eash., thirteen hundred 
& five & dollars, value received, and charge to account of — 
ONEAL ano ATKINSON, 
ALLEN. 

To Hunter, Evans & Co., East St. Louis, I1Is. 

(Endorsed :) Pay to the order of G. H. Goddard, cash., for collec- 
tion account of the City National Bank of Fort Worth, Texas. 5. 
W. Lomax, cash’r. No. 9745. E.G. Moses, tell’r. C. H. Witting- 
ton. : 


$1,871.02. Fr. Worth, Oct. 25, 1879. 
At sight pay to the order of City National Bank eighteen hundred 
seventy-one * dollars, value received, and charge the same to ac- 


count of— 
ONEAL & ATKINSON. 
To Hunter, Evans & Co., East St. Louis, Ills. 
(Endorsed :) Pay to the order of H. L. Newman & Co. for collee- 


tion account of the City National Bank of Ft. Worth, Texas. A. 
M. Britton, V. P. No. 9804. 


$1,860.72. 11, 25, 1879. 

At sight pay to the order of 8. W. Lomax, eashier, eighteen hun- 
dred & sixty 74% dollars, value received, and charge the same to ac- 
count of— 

No. 56. ONEAL & ADKINSON. 

To Hunter, Evans & Co., East St. Louis, Il. 


(Endorsed :) Pay to the order of G. H. Goddard, ecash., for 
393 collection account of the City National Bank of Ft. Worth, 
; Texas. 8S. W. Lomax, cash’r. No.10047. E.G. Moses, tell’r. 
C. H. Wittington. 
SCHEDULE “ FE.” 


$11,000. Nat’. Sv’K Y’ps, Iuts., Aug. 22d, 1879. 
Sixty days after date I promise to pay to the order of Hunter, 
Evans & Co. eleven thousand dollars, at their office, with int. at 10% 


per annum, value received. 
JNO. A. ONEAL. 


(Endorsed :) Hunter, Evans & Co. H. L. Newman & Co. 


$11,000. NATIONAL Stock Y’ps, Iuus., Aug. 22, 1879. 

Forty days after date I promise to pay to the order of Hunter, 
Evans & Co. eleven thousand dollars, at their office, with 10% int. 
after maturity, value received. 


JNO. A. ONEAL. 
(Endorsed :) Hunter, Evans & Co. H. L. Newman & Co. 
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SCHEDULE “ F.” 


PHILADELPHIA, Sept. 20, ’79. 
Sales 120 cattle by J. F. Sadler & Co., ac. Hunter, Evans & Co. 


Sept. 20. 60, 59310 @ 3.46 _...... ........- 2,046 19 
CU, eee. BR ais ee eh nnn 1,993 08 
4,039 27 
Charges fr’t & yards ........-..---. 992 81 
RI aici a nipreicm sd asa end 240 00 
IE Sa silica wien aici blag tia hahaa 9 00 
1,241 81 
$2,797 46 
EK. & O. E. J. F. SADLER & CO. 
O04 Puiapetputa, Sept. 22, 1879. 
Mr. Hunter, E. & Co. to the Philadelphia Stock Yard Co., Dr. 
PPS WON ca iidinenwndcmmeuh wap ann eamennione 79 23 
Siding, 3; yardage, 1.20; cattle, 48.00-...._-..__- 51 00 
ee RN crc ha iva ihintia ina tine ehh eae 62 58 
115 58 


992 81 
PHILADELPHIA STOCK YARD, 
THOMAS B. SHRIVER, Tre’s. 
SCHEDULE “G.” 
CHICAGO, 5 24, 1880. 
Robert Strahorn & Co., Sold for Account of Hunter, E. & ie Ac. Oneal 


& B. 
| Purchasers. | Cattle. | Weight. | Price. | 
i 
| 
1879. 
Nov. 8 | Vogie ........ ickeeeuis camel l pibabens 126 119,330 23 3,430 74 
Charges : 
Proiwat......... sii sil ht pps aacsecbied vaadeadl donee tacalag das ecatbat elena ion cad 180 00 
RN orcs eek bea weakest enc aes ere es ee 
eR TO, TO iso inseethg an ae heats ten cones bapa bs b ehaecs Sieh sdea eh acho aaa Ga 00 
C OUIIRI RS 6 oss coisa pice os eae eeanwinies Peg Ck HR Somat 63 06 
310 50 
3,120 24 


Duplicate. 
E. & O. E. 
R. S. & Co. 
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Cuitcaao, 5, 24, 1880. 


Robert Strahorn & Co., Sold for Account of Hunter, E. & Co., Ac. J. A. 


Oneal. 
| ae ait : ; mie ai b | | 
| Purchaser. Cattle. | Weight. | Price. 
| | | 
a oan ; 7 ao Prser Dar 
1879. | | | 
erie Ts cada uekncoumomeastasee 166 | 151,230 | 2; | 4,347 86 
a ee Da sna ain ei liga tee ee is cal aE Ee Bic pao Saar 10 00 
| $4,357 86 
Charges: | | 
EEE EE TT eT sie , ! ia capil aid 240 00 | 
SN ae oS dake eects einen maga oon wine mci sesh aie 41 50 | 
PI BE EF nn itis nen cans cmelen bane ease ae | ee | 
Commission __ ~~. eee eR eT eT eee Se 
| | 412 50 
| ae 
| | 8,945 36 
————Eee —— _-— — —_ — — —— — — 
i. & O. E. 
t. S. & Co 
395 SCHEDULE “ J.” 


Certificate of Stock Inspection. 


Witu’s Pornt, Texas, Sept. 19, 1879. 
I hereby certify that I have this day inspected 110 head of cattle 
owned by J. A. Oneal and shipped by him to Strayhom & Co., Chi- 
cago, bought of , with marks and brands as follows: 


(See diagram marked 395.) 


I find the owner has in all respects complied with the provisions 
of an act of the Legislature, approved August 23, 1876, entitled 
“An act to encourage stock-raising and for the protection of stock- 
raisers.” 

[SEAL. | C. W. SWANK, Inspector. 

(Endorsed :) Loaded in cars. T. & P. 5176, 5169, 5115, 5193, 
5050. Date, Sept. 19th, 1879. 


396 Schedule “I”— Continued. 


WiILu’s Point, Texas, 2, 15th, 1880. 
Mess. Hunter & Evans, East St. Louis, Ills. 

Gents: Received your statement, which is not right. I see you 
have me charged with W. Hunter’s —, Dec. 5, for $652.53, which I 
know nothing about, and I told W. Hunter not to draw on you in 
my name for anything, and you have a letier to that effect in your 
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office. According to my books, I owe you $16,300.00. As to N. Y 
shipment have never received any ac. sale and never knew any- 
thing about it until I found it charged up to me, and cannot see 
what right you have to do so. As to this $652.55 by W. Hunter 
I will not submit to, as I-did not authorize him to draw on you, and 
if I had have owed hii he had no right to draw a draft on you for 
it, for you had just refused to pay my own draft, so you will have to 
look to Mr. Hunter for it, as it will take all the means I can raise 
this year to square what I know I owe without paying other parties’ 
drafts. 
Yours, JNO. A. ONEAL. 


(Pl’tfs’ testimony here closes.) 
397 Defendants’ Evidence. 


Depositions of Robert MeCart, S. W. Lomax, A. M. Britton, John 
Dawson, & John Nichols, witnesses for defendants, taken by D.’D, 
Wall, a notary public of Tarrant county, Texas, and sworn to 
before him by McCart on the 138th May, 1882; by 8. W. Lomax 
on the 24th May, 1882; by Britton on the 4th May, 1882; by 
Dawson on the 11th May, 1882, and Nichols on the 1léth May, 
1882. 


Int’y Ist. What is your age and place of residence ? 

Answer of R. MeCart. My name is Robert McCart, my age is 
o7 years, and my residence is Fort Worth, Texas. 

Answer of 8. W. Lomax. My name is 8. W. Lomax, my age is 
thirty-five. & my residence is I*t. Worth, Texas. 

Answer of A. M. Britton. My name is A. M. Britton, my age is 
41 years, and my residence is at It. Worth, Texas. 

Answer of John Nichols. My name is John Nichols, my age 
forty-eight, & my residence is It. Worth, ‘Texas. 

Int’y 2nd. What is your office or occupation now, and what 
398 was it on the 10th day of December, 1879? 

Answer of R. MeCart. My occupation is and was at said 
time an attorney-at-law. 

Answer of Lomax. I am now the cashier of the City National 
Bank of Fort Worth, and was its cashier on the 10th day of Dec., 
1879. 

Answer of Britton. Iam now the president of the City National 
Bank of Fort Worth, Texas, and on the 10th day of December, 1879, 
I was the vice-president of the City National Bank of Fort Worth, 
Texas. ; 

Answer of Nichols. Iam now the vice-president of the City Na- 
tional Bank, and on the 10th day of December, 1879, I was its presi- 
dent. : 

Int’y 3rd. Are you acquainted with the parties to this suit, and 
what, if any, connection or relation do you have or hold to any of 
them ? 
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Answer of McCart. I am acquainted with defendants; know 
Hunter, Evans & Co. by reputation; no connection or relation to 
any of them. 

Answer of Lomax. I know the parties to this suit, except the per- 
son or persons composing the company part of Hunter, Evans & 

Co., and am an officer of the City National Bank. 
ood Answer of Britton. I am acquainted with all the parties to 
this suit, and am an officer of the City National Bank, as 
above stated. 

Answer of John Nichols. Yes; Iam acquainted with them; am 
vice-president of the City National Bank, and am not now otherwise 
related to the parties. 

[nt’y 4th. State if the relation of creditor and debtor existed be- 
tween defendant John Oneal and defendant City National Bank of 
Worth on the 10th day of December, 1879; and, if you say it did, 
then state which was the creditor and which the debtor and for 
what sum. State how or in what transactions or dealings such 1n- 
debtedness accrued or originated; in what form it then was or how 
it was evidenced. State whether any security or securities were then 
or afterwards taken; and, if so, describe what they were and when 
taken. State by whom — or any of them were executed, and attach 
the originals, if you can, and,if you cannot do so, then attach copies 
thereof to your answer to this interrogatory, identifying the same by 

some mark referred to in your answer ; and, if you cannot 
400 attach either the original or a copy in any instanee, then 

state, if you know, what has become of them, and state the 
substance of their contents as far as you are able to do so. 

Answer of McCart. Of my own knowledge, I know nothing of the 
matters set forth in said interrogatory. 

Auswer of Lomax. On the 10th day of December, 1879, the de- 
fendant, John Oneal, was indebted to the City National Bank of Ft. 
Worth in the sum of nine thousand eight hundred and ten 7,'5 dol- 
lars, evidenced by said John Oneal’s note for said sum of nine thou- 
sand eight hundred and ten ;}5 dollars, pavable to the order of John 
Nichols, then president of said City National Bank, and endorsed to 
said bank by said Nichols, without recourse, on the day said note was 
executed. ‘The origin of said indebtedness was as follows: Jolin 
Oneal was then and had been a long time previous thereto a dealer 
in cattle. During said time said Oneal had been buying cattle in 
Texas and shipping them to the plaintiffs, Hunter, Evans «& Co. .» at 
East St. Louis, Illinois, Hunter, Evans & Co. being then in the cattle 

commission business. Prior to the 10th day “of December, 1879, 
401 the defendant, John Oneal, in histransactions with the City Na- 

tional Bank, was in the habitof buying cattlein Texas and pay- 
ing for same by drawing his checks on the City National Bank, and 
such checks being honored by said bank, whether he had funds at his 
credit to meet such checks or not, the same being when paid charged 
to said Oneal on open account, said open account being covered from 
time to time by drafts drawn on said Hunter, Evans & Co. either by 
said Oneal or Wm. Hunter, the agent of said Ilunter, Evans & Co., 
then living in Ft. Worth. All of the drafts so given were duly 
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honored by Hunter, Evans & Co., except one certain draft, dated No- 
vember 15th, 1879, signed by said John Oneal and drawn on said 
Hunter, Evans & Co., fur ninety-three hundred and fifty-four 73, 
dollars, which draft was refused by Hunter, Evans & Co., and was 
protested for non-payment and returned to the City National Bank 
unpaid. On the 10th day of December, 1879, said Oneal, in order 
to settle his indebtedness to the bank arising from the non-payment 
of the draft for $9,854.03 by Hunter; Evans & Co., executed and de- 
livered to said bank through John Nichols, its then president, his 

note for $9,810.11, it being the amount of said unpaid draft, 
402 interest, and overdue on open account, and for the security of 

said note he also made and delivered to said Nichols a cer- 
tain bill of sale. The note and bill of sale herein referred to are 
attached hereto and marked with my initials, “S. W. LL.” 

Answer of Britton. On the 10th day of December, 1879, the de- 
fendant, John Oneal, was indebted to the City National Bank of Ft. 
Worth, Tex., in the sum of nine thousand eight hundred & ten & j5 
dollars ($9,510.11), evidenced by Jno. Oneal’s note for $9,810.11, nine 
thousand eight hundred & ten & 4, dollars, payable to the order of 
Jno. Nichols, the then president of the City Nat'l Bank, and by him 
endorsed to the bank, without recourse, on the day the note was 
executed. The original of said indebtedness was as follows: John 
Oneal was then and had been for a long time previous thereto 
a dealer in cattle. During said time the said Oneal has been buying 
cattle in Texas and shipping cattle to the plaintiffs, Hunter, Evans 
& Co., at East St. Louis, Ils., Hunter, Evans & Co. being then in the 
live stock commission business at that place. Prior to the 10th day 
of Dec., 1879, the defendant, Jno. Oneal, in his transaetions was in 
the habit of buying cattle in Texas and paying for them by draw- 

ing his checks on the City Nat’l Bank of Ft. Worth, 
403 his checks being honored in every instance, whether he had 

funds to meet them or not, the same being charged to Oneal’s 
open account, said open account being covered from time to time 
either by draft of John Oneal on Hunter, Evans & Co. or the draft 
of Wm. Hunter on Hunter, Evans & Co., the said Wm. Hunter 
being at that time the authorized agent of said Hunter, Evans & 
Co. at Ft. Worth, Texas. The reason for this line of eredit being 
given to the said Oneal by the said City Nat'l Bank was that on or 
or about the 17th day of March, 1879, the said Jno. Oneal, in com- 
pany with Wm. Hunter, agent of Hunter, Evans & Co., came to the 
office of the City Nat’l Bank and said to me, I being its vice-presi- 
dent and in charge of its discounts and credits, that they wanted to 
make arrangements through the City Nat'l Bank for Jno. Oneal to 
buy cattle and ship same to Hunter, Evans & Co. at East St. Louis, 
Ills., the said Wm. Hunter, agent for Hunter, Evans & Co. then and 
there agreeing to guarantee the payment of any and all checks 
drawn against the bank by said Oneal or his, Oneal’s, authorized 
agents. He at that time agreed further to settle the ac. of the said 
Oneal at any time by giving a draft on Hunter, Evans & Co. at East 

St. Louis, Ill., in case the said Oneal was not in Ft. Worth 
404 to give the draft himself. Having had transactions with 
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said Hunter, Evans & Co. through their agent, Wm. Hunter, cov- 
ering a period of some 2 years, and for large and various amounts 
of money, and having invariably found his statements correct and 
his actions approved by Hunter, Evans & Co., and relying solely 
upon the said guaranty of their agent, Wm. Hunter, and not being 
willing to trust John Oneal alone, I extended to them the credit 
asked. During the transactions had with said Oneal under the 
agreement for credit, made as above stated, a great many drafts, 
some drawn by Oneal and some by Wm. Hunter, on Hunter, Evans 
& Co., were taken by the City Nat'l Bank and proceeds credited to 
the ac. of the said Jno. Oneal, all of which drafts were paid except 
one, the last drawn by the said Oneal on the 15th day of Nov., 1879, 
on Hunter, Evans & Co. for $9,554.08, payment for which was re- 
fused by Hunter, Evans & Co., said draft being protested and returned 
dishonored to the City Nat'l] Bank. As to the last-mentioned draft 
for $9,354.03, out of which the debt of Jno. Oneal to the City 
Nat’] Bank originated, I will state that on the day that this 
draft was made and delivered to the City Nat’l Bank I was in the 
office of Wm. Hunter, agent of Hunter, Evans & Co. at Ft. 
405 Worth, and overhearing him, Wm. Hunter, use language cal- 
culated to throw discredit on the said Jno. Oneal, I became 
uneasy about the payment of said indebtedness, and knowing that 
Oneal proposed on that day to cover his indebtedness to the bank 
by a draft on Hunter, Evans & Co., based on cattle then in the ship- 
ping pens at Ft. Worth, Texas, and about to be shipped by Oneal 
to Hunter, Evans & Co., I asked Mr. Hunter if the draft proposed 
to be drawn by Oneal would be honored by Hunter, Evans & Co., 
and whether or not I bad better take a bill of lading to order, which 
would insure the payment of the draft, or hold the cattle, to which 
he replied that Hunter, Evans & Co. would pay the draft; that they 
were obligated to pay it and were obliged to doit. Replying on this 
statement, I did not take the bill of lading, but allowed the draft to 
take its usual course, and on that day left the city of It. Worth ona 
trip to Motley Co., Texas, and was absent some weeks; hence was not 
in Ft. Worth when the draft was protested in East St. Louis and was 
not present when the note and bill of sale was executed to the bank 
by Jno. Oneal. 
Answer of Nichols. John Oneal was indebted to the City National 
sank, on the 10th day of December, in the sum of $9,810.11, 
406 as shown by Oneal’s note for that amount, which is attached 
to deposition of 8S. W. Lomax. ‘This note was secured by bill 
of sale, which is also attached to Mr. Lomax’- deposition. Both note 
and bill of sale were made to me, but the bank being the real bene- 
ficiary therein and it being so understood by all the parties. Oneal’s 
indebtedness to the bank originated in his business—that of buying 
cattle and shipping them to Hunter, Evans & Co., East St. Louis, Ils. 
He was in the habit of buying cattle and paying for them by his 
checks on the City National Bank. His account with the bank was 
covered from time to time by drafts on Hunter, Evans & Co., drawn 
elther by him or Wm. Hunter, the agent of said Hunter, Evans & 
Co. at Ft. Worth. All said drafts were duly honored by Hunter, 
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Evans & Co., except the draft dated Nov. 15th, 1879, signed by John 
Oneal and drawn on Hunter, Evans & Co. for $9,854.08, which draft 
was refused by Hunter, Evans & Co. and was protested and returned 
to the bank unpaid. On the 10th Dee., 1879, said Oneal, to secure 
said draft, delivered to said bank his said note, payable to me, for 
$9,510.11, seeured by said bill of sale. 
Int’y Sth. If, in reply to the last preceding interrogatory 
407 you have spoken of any indebtedness or securities, you will 
please state whether said indebtedness has been paid j in whole 
or in part or otherwise changed or arranged, and if such security has 
been enforced or cancelled or in any manner changed or satisfied ; 
if so, then describe fully such transaction or transactions, when had, 
and where, who were parties to thesame, what has resulted from the 
same, or what has been done; and if not fully carried out, state to 
what extent, and why not fully carried out, and state the present 
status of the bank and attach instruments, letters, &e., relating 
thereto, stating what, if anything, you know about the origin or 
genuineness of such instruments. 

Answer of McCart. I remember that on or about the 20th of March, 
1880, a meeting was held in Ft. Worth, in my office, and there was 
ps Wm. Hunter & Judge elon representing Hunter, Evans & 

John Oneal and his attorney, J. C. Kearby, and A. M. Britton 
aaa myself representing the City Nations Bank. Oneal was owing 
a large sum to plaintiffs and also to said bank. Oneal owned a 
considerable number of cattle, running in Van Zandt & adjoining 

counties, upon which he had given a lien or bill of sale to 
408 plaintiffs and alsoto said bank. There was a dispute between 

Hunter, Evans & Co. and said bank as to which was the prior 
or better lien on said cattle. Oneal’s indebtedness to the bank -as 
evidenced by a note, and there was no dispute between him and the 
bank as to what he owed the bank, but his indebtedness to plaintiffs 
Was on a running and open account, which was unsettled as to the 
amount. Oneal claimed that he did notowe pl’ffs theamount claimed 
by them. It was finally agreed by plaintiffs and the bank that Oneal 
should sell his cattle to John Dawson, and that they should be 
gathered and delivered and paid for and the proceeds divided between 
the bank and plaintiffs in accordance with the two contracts executed 
on that day and which are attached to A. M. Britton’s depositions in 
this case, one of said contracts being drawn by myself, and was 
carefully read over and signed by defendant Dawson and Hunter, 
Evans & Co. by W. Hunter and the City National Bank by A. M. 
Britton, Judge A. T. Watts and myself witnessing the signatures ; 
the other was written by either Judge Watts or Kearby and sioned 
by Oneal, City National Bank, and Hunter, Evans & Co., and the 
signatures witnessed by Judge Watts, Kearby, and me. ‘The bill of 

sale that the bank had to Oneal’s cattle covered not only the 
409 O.N. cattle, but included other brands of cattle, and the un- 

derstanding of all parties being that the cattle which were to 
be gathered and ‘sold to Dawson were to be gathered from all of 
Oneal’s brands, and the fact that Hunter, Evans & Co.’s transfer of 
said cattle had not been properly recorded and besides having a 
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secret defeasance and having been given for the purpose of securing 
and unliquidated demand, and in order to avoid litigation and other 
considerations, I suppose, were the moving cause of these agreements 
and the reason why the parties agreed to pool their claims. 

Answer of Lomax. At the time of the execution of the note, the 
bill of sale above-mentioned, said Oneal told me that early in the 
year 1879 he had arranged with Hunter, Evans & Co. for the pay- 
ment of his drafts during the season, and to secure them in so doing 
he had executed to them a bill of sale or mortgage on certain of his 
vattle, which were also embraced in bill of sale attached hereto, and 
that said bill of sale to Hunter, Evans & Co. was in the nature of a 
mortgage to secure such bal: ance as might be due from him to them 
in settlement of the season’s business between them; said Oneal fur- 

ther said that Hunter, Evans & Co. had not given hima 
410 proper accounting, and that he did not owe them as much as 

they claimed to be due to them; said Oneal further said that the 
bill of sale he had given to Hunter Evans & Co. was defective and 
in his opinion could not be enforced, and that he considered that the 
bill of sale hereto attached to secure his note for debt to the bank 
was the first hen on all his cattle. Afterwards, some time in Ieb- 
ruary or March, 1880, Wm. Hunter, representing HTunter, Kvans & 
Co., and John Oneal requested the bank to meet with them and de- 
termine on some method for the settlement of our conflicting claims, 
the officers of the bank, Mr. Nichols, Mr. Britton, and myself, being 
desirous of having our shi aim paid and to avoid litigation, deter miued 
to join in such meeting and appointed Mr. Britton, the vice- presi- 
dent, to attend such meeting to represent the bank. I was not per- 
sonally present at said meeting, but understood that it took place 
March 20th, 1880, and I read and examined the contracts or agree- 
ments therein entered into. In pursuance of the provisions of said 
contract, wherein it was agreed that a mutual agent should be ap- 
pointed, the bank agreed with Hunter, Evans & Co. in the appoint- 
ment of Gen’! Henry E. McCullough as such agent, and on the 14th 

day of May Wm. Hunter came into the bank and introdueed to 
411 me Gen’! McCulloch, saying he was the gentleman agreed on 

as agent. I talked with Gen’l McCulloch and the nature of his 
duties under the contract, a copy of which was furnished him, and 
paid to him the sum of one hundred dollars for account of his sal- 
ary and expenses as agent for the bank, and Hunter, Evans & Co. 
mutually, taking from him the receipt hereto att: ached, signed by 
him in my.presence, marked by — with my initials, “S. W. L.,” for 
the purpose of identification. Gen’l McCulloch left me with the 
understanding that he would be at Will’s Point, Texas, ready to as- 
sume his duties when the cattle were gathe sred. On or about the 
20th day of May I received notice from Oneal & Dawson that the 
cattle were gathered and ready, and at my request Mr. Robert Mc- 
Cart, as attorney of the bank, went to Will’s Point to attend to the 
interest of the bank and execution of the contract, taking with lim 
our copies of the contracts and the note of John Oneal, hereto at- 
tached. Mr. McCart returned me the said note, with the indorse- 
ment thereon in his handwriting as follows: “ Received on this 
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note this 22 day of May, 188 0, nine thousand seven hundred 
and fifteen dollars and 7,8; dollars, assumed by John Daw- 
412. son.” Said note, by reason of said indorsements, shows a 
b: ire due said bank on said day of six hundred and thirty 
& 81, dollars, principal and interest, up to said 22 day of May, 1880, 
whieh said balance still remains wholly unpaid. Mr. McCart, on 
his return, told me that the business had been fully concluded ac- 
cording to the contract of March 20th, 1880, and that Gen’l Me- 
Culloch and John Dawson had gone off with the cattle. I after- 
wards received as cashier of the bank the letters hereto attached, 
which are signed with the genuine signature of Henry E. McCul- 
loch, marked, respectively, No. 1, No. 2, No. 3, No. 4, No. 5, No. 6, 
and also. with my Initials, “S. W. L.,” for identification. I re- 
ceived from McCulioch the draft referred to in his letter No. 1 for 
$1,750.50, which was duly forwarded for collection and paid. I also 
received a draft for $959.88, mentioned in his letter No. 2, which I 
forwarded for acceptance, but acceptance of which was declined by 
Hunter, Evans & Co., and which said draft I now attach hereto and 
mark with my initials for purpose of identification. To my surprise 
a few days afterwards I learned that the cattle in charge of MeCul- 
loch had been sequestered and were in the hands of the 
415 sheriff of Montague county, Texas, near Red River station, 
in said county and State. 

Answer of Britton. After having taken the note of Jno. Oneal, 
secured by a bill of sale, it appeared that Hunter, Evans & Co. 
claimed a prior lien on some of the cattle, and at the request of Wm. 
Hunter, agent of Hunter, Evans & Co., we agreed to meet Jno. 
Oneal & Hunter, Evans & Co., or their representatives, in I*t. Worth 
with a view to settle the claim without litigation and allow the said 
Oneal to sell the cattle. On the 20th day of March, 1880, a meeting 
of the parties was held in Ft. cept? at which meeting there were 
present Wm. Hunter & Judge A. T. Watts, representing Hunter, 
Evans & Co., Jno. Oneal and “his att orney, J. C. Kirby, Robert Me- 
Cart, attorney for the City Nat'l Bank, and myself. Then and there 
the said Jno. Oneal made the statement that he was satisfied he had 
sufficient cattle on the range to pay his debts, and that he wanted to 
gather them and sell them to the highest and best bidder and 
apply the proceeds to the payment of his debts ; that he did not owe 
Hunter, Evans & Co. as much as they claimed, and that he would 
not settle with them on any such basis; that the bill of sale held by 

Hunter, Evans & Co. was-in the nature of a mortgage, 1n- 
414 _ tended to cover any indebtedness that he might owe “them at 

the close of the business season of 1879, and ‘that they would 
have to-have a settlement. He further said that he had had a bid 
from both Hunter, Evans & Co. and Jno. Dawson for his cattle, but 
that Jno. Dawson’s bid was the highest and best bid, and that he 
wanted to sell his cattle to him. I considered Hunter, Evans & Co. 
the best bidder- and endeavored to get their agent, W m. Hunter, to 
increase their bid to equal Dawson’s bid and take the cattle, but he 
insisted that Dawson had bid more than the cattle were worth, and 
that he might take the cattle if some arrangement could be made 
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which would insure the payment for the cattle by Dawson, as per 
agreement under his bid for the cattle. In pursuance of this state- 
ment and John Dawson’- bid, the two contracts which I hereto at- 
tach, marked “ A. M. B.” & “B. M. A.,” were entered into and signed 
by the parties whose names appear thereto. The contract marked 
“A.M. B.” was drawn up by Robert McCart, and the contract “ B. 
M. A.” was drawn up by J.C. Kearby. In pursuance of these two 
contracts and on the recommendation of Hunter, Evans & Co., Gen’! 
Henry E. McCulloch was appointed the agent of Hunter, Evans & 
Co. and the City National Bank to accompany John Dawson, 
415 receive the proceeds of the cattle, and distribute them to 
Hunter, Evans & Co. and the City National Bank. 

Answer of Nichols. On the 10th December, at the time of the exe- 
cution of said note and bill of sale, Oneal. told me that Hunter, Evans 
& Co. had treated him badly in not paying the draft of Nov. 15th, 
1879; that early in 1879 he had made arrangements with Hunter, 
Evans & Co. for the season’s business, they agreeing to pay his drafts 
and*he giving them a bill of sale to certain cattle, which was in the 
nature of a mortgage, to secure the payment by him to them of any 
balance that might be due from him to them at the close of the sea- 
son’s business ; that they now claimed a large balance due to them 
from him, but that he did not owe them any such sum, as would be 
proved by a proper accounting. He alsotold me that owing to some 
defect the bill of sale he had given Hunter, Evans & Co. could not be 
enforced, and that the bill of sale given me was, in his opinion, the 
only one that could be enforced. Some months afterwards the 
proposition was made by Hunter, Evans & Co. to the bank to meet 
together and arrange some way a settlement with Oneal. Mr. Brit- 

ton, Mr. Lomax, and myself agreed to do so, and Mr. Britton 
416 represented the bank at such meeting, which was held March 
20th, 1880. [was not personally present at such meeting, 
but I saw and read the agreements or contracts entered into thereat. 
Pursuant to such agreements, the bank agreed upon the appoint- 
ment of Gen’l Henry EK. McCulloch as agent of the bank aud Hun- 
ter, Evans & Co. jointly. I was introduced to Gen’] MeCulloch on 
the 14th day of May, 1880, by Wm. Hunter, who brought him into 
the bank. Mr. Lomax, the eashier of the bank, had an interview 
with McCulloch, and after it paid McCulloch the money mentioned 
in the receipt of McCulloch attached to Mr. Lomax’ deposition in 
my presence. When we heard of the cattle being ready Mr. Lomax, 
after consultation with me, appointed Mr. Robert MeCart as the at- 
torney of the bank to go to Will’s Point and represent the bank 
there. [I remember being shown the letters which are attached to 
Lomax’ deposition as written by McCulloch, and remember read- 
ing them. I was told by McCart on his return from Will’s Point 
that the contracts made March 20th, 1880, had been earried out and 
that Dawson and McCulloch had-started with the cattle, as contem- 
plated in the contract. I was much surprised shortly afterwards to 
hear of the cattle being sequestered in Montague county. 
417 Int’y Gth. At the date of any transaction referred to by 
you between defendant, John Oneal, and the City National 
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Bank of Fort Worth did the officers or agents of said bank have 
knowledge, and, if so, what knowledge, of the mutual dealings and 
relations between plaintiff and said John Oneal previous thereto ; 
and, if so, what ? 

Answer of McCart. I cannot answer of my own knowledge. 

Answer of Lomax. On the 15th day of November, 1879—the day 
on which Oneal drew and negotiated with the bank the last draft 
before referred to, being the one dishonored by Hunter, Evans & 
Co.,and on which Oneal’s indebtedness in this case to the bank was 
based—I and the other officers of the bank were well aware of the 
fact that the said Oneal and Hunter, Evans & Co. bad for a consid- 
erable time previous thereto had mutual dealings with each other, 
Oneal being a buyer and shipper of cattle in Texas and Hunter, 
Evans «& Co. being live stock commission merchants in East St. 
Louis, Illinois, and Oneal during the season of 1879 confining the 
shipments cntirely to Hunter, Evans & Co. J and the other officers 
of the bank also knew that during the season of 1879 Oneal had 

habitually drawn on Hunter, Evans & Co. for large sums of 
418 money, negotiating such drafts through our bank, and that 

such drafts had all been duly honored by Hunter, Evans & 
Co., excepting the draft last drawn. 

Answer of Britton. I, together with the other officers of the bank, 
knew that the said Oneal and plaintiffs had for a long time been 
dealing with each other in cattle, Oneal shipping cattle to plaintiffs 
and drawing drafts on them. 

Answer of Nichols. On the 15th day of November, 1879—this day 
on which Oneal drew the draft that was dishonored by Hunter, 
Evans & Co., and on which draft Oneal- debt to the bank was prin- 
cipally based—I knew that Oneal and Hunter, Evans & Co. had 
mutual dealings. Such dealings had commenced in March, 1879, 
and continued up to November 15th, 1879, Oneal buying cattle and 
shipping them to Hunter, Evans & Co.; and during that time Oneal 
drew for large sums of money on Hunter, Evans & Co., negotiating 
his draft- at our bank, and all of his drafts being paid except the last 
before referred to. 

Int’y 7th. De you know or have you heard, and, if so, from whom, 
of any understanding, promise, or agreement between the plaintiffs 

and any agent of such bank in regard to the furnishing of 
419 money by said bank to said Oneal, and about the payment 

of the same, or as to who would pay or be responsible for the 
payment of the same, and when and how said things should be 
done? And, if you do, state all you know, giving the date of the 
transactions and stating what, if any, dealings were had under such 
agreements or understanding; to what extent, if any, they were re- 
lied on or performed, and whether there was any default made, and, 
if so, what, who by, and when. 

Answer of MeCart. I know nothing, of my own knowledge, of the 
matter referred to. 

Answer of Lomax. Some time about the middle of March, 1879, 
I remember Wm. Hunter, who was then acting asagent for Hunter, 
Evans & Co. at Fort Worth, and John Oneal came into the bank 
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and had an interview with A. M. Britton, then vice-president of the 
bank, and after they had gone out Britton told me, as cashier, for 
my guidance in performing my duties, that he had arranged with 
Oneal and Hunter for the furnishing of funds by the bank to Oneal 
to be used in the purchase of cattle to be shipped to Hunter, Evans 
& Co., and that Hunter had said that Hunter, Evans & Co. would 
honor Oneal’s drafts on them, and that when the advances to be 
made Oneal became large or inconvenient to the bank that such 
advances should be covered by Oneal’s draft on Hunter, 
420. Evans & Co.; or if Oneal was not at hand to give the drafts 
-Wm. Hunter would do so. Acting upon the representation 
so made, and relying on the guarantee of Hunter, Evans & Co., so 
made, the bank extended the line of credit before referred to— Oneal. 
There was no default made until the refusal to honor the draft drawn 
by Oneal on the 15th of November, 1879. 

Answer of Britton. I have fully answered this interrogatory in 
my answer to interrogatory 4th. 

Answer of Nichols. Some time in the middle of March, 1879, Wim. 
Hunter, agent for Hunter, Evans & Co., told me, in a conversation 
relating to our doing business with O’Neal, that Hunter, Evans & 
Co. would pay Oneal’s drafts during the season ; that we need have 
no hesitancy in advancing Oneal money, as at any time we wanted 
it such advances would be covered by his or Oneal’s drafts on 
Hunter, Evans & Co. Similar representations were made to me 
frequently by said Wm. Hunter during the summer and fall of 1879, 
and on the 15th day of November, 1879, said Wm. Hunter assured 
me that the draft on that day made by Oneal would be paid .by 
Hunter, Evans & Co., being the same draft which was afterwards 

returned dishonored. 
421 Int’y 8th. State the names and offices of the managing 
officers and agents of the City National Bank of Fort Worth 
in the years 1879 & 1880 and while the transactions between said 
bank and Oneal and plaintiffs were being conducted. 

Auswer of McCart. John Nichols, president; A. M. Britton, vice- 
president ; 5. W. Lomax, cashier. 

Answer of Lomax. John Nichols, president; A. M. Britton, vice- 
president, in charge of discounts and credits, and 5S. W. Lomax, 
cashier, performing the usual and legal duties pertaining to such 
office. 

Answer of Britton. John Nichols, president; A. M. Britton, vice- 
president; S. W. Lomax, cashier. 

Answer of Nichols. I was president, A. M. Britton vice-president, 
and S. W. Lomax, cashier, of the bank. 

int’y 9th. If at the dates of the different transactions between 
said parties some of the officers or agents of said bank were present 
and participated and other or others were not present and did not 


yarticipate you will please state how that was in each instance; and 
~~ ? 


if in any of said transactions there was some fact or facts re- 
lating thereto known to some one of said officers or agents 

422 and not known to anothcr state how and what it was. 
Answer of McCart. At the time of the transactions before 
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referred to at my office on the 20th March, 1880, Mr. Britton was 
present, representing the bank. 

Answer of Lomax. At the time arrangements were made, in 
March, 1879, for business with Oneal and Hunter, Evans & Co. Mr. 
A.M. Britton, vice-president, alone made such arrangements. After 
the arrangement was made the various transactions were conducted 
sometimes by me, sometimes by Mr. Nichols, and sometimes by 
Britton, whichever was most convenient. Mr. Nichols and I only 
were present on the 10th day of December, 1879, Mr. Britton being 
absent from’town. Mr. Britton only attended the meeting held 
March 20th, 1880. 

Answer of Britton. I myself was present with Oneal and Wm. 
Hunter, agent of Hunter, Evans & Co., as the officer of the bank 
in charge of the discounts and credits of the bank. Neither Mr. 
Nichols or Mr. Lomax were present at the time of this conference. 
I also was alone present at the meeting on the 20th March, 1880. I 
also was alone present during the conversation with Wm. Funter 

when he assured me that the draft of Oneal on Hunter, 
425 Evans & Co. (on which payment was refused) would be hon- 

ored without my taking the bill of lading. I did not speak 
of this to the other officers of tae bank, because I was on the eve of 
leaving the city, and did ieave and was absent some six weeks. 
They, not knowing of the conversation I had overheard, did not 
know of any reason why Oneal should be asked to accompany his 
draft with a bill of lading, as that would have been an unusual re- 
quest to have made from him. 

Answer of Nichols. At the time arrangements were first made 
with Oneal, in March, 1879, Mr. Britton was present. After that 
the various transactions had under that arrangement were made 
sometimes with me,sometimes with Lomax, & sometimes with Brit- 
ton. On the 10th December — and Lomax and I only were present 
of the bank officers, Britton being out of town. Britton was the only 
one of the bank officers present at the meeting March 20th, 1880. 

Int’y 10th. Please state what means and facilities plaintiffs had 
and what the managing officers and agents of said bank had previous 
to March and May, 1880, to know the financial standing of and the 

kind, character, and value of the property, particularly the 
424 cattle belonging to defendant, John Oneal, and if there had 

been dealings between said Oneal and either of said parties 
previous to that date state which and of what character and for 
how long continued. What business were plaintiffs engaged in and 
for how long had they been in such ? 

Answer of McCart. I know nothing of my own knowledge of the 
matters referred to herein. 

Answer of Lomax. The officers of the bank gained their knowl- 
ledge from John Oneal and Wm. Hunter. Hunter claimed to know 
Oneal well. Oneal had been doing business as a cattle-shipper with 
Hunter, Evans & Co., cattle commission merchants, for some years 
prior to 1879. 

Answer of Britton. The information gained by the officers of the 
bank were gained from conversations with John Oneal and Wim. 
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Hunter. Oneal had been doing business withHunter, Evans & Co. 
for several years, Oneal being a buyer & shipper and Hunter, Evans 
& Co. in the cattle commission business. 

Answer of Nichols. We gained our information from Oneal him- 
self and from Wm. Hunter. Oneal had done business with Hunter, 
Evans & Co. as a shipper prior to 1879. Hunter, Evans & Co. have 
been in the cattle commission business some years prior to 

1879. 
425 Int’y 11th. You will state whether, on or about the 20th of 
March, 1880, at Fort Worth or elsewhere, you or any officer 
of said bank conspired or concerted with either John Dawson or 
John Oneal or with both of them to mislead or in any manner 
deceive said Hunter, Evans & Co. or either of them or any attorney 
or agent of theirs in regard to any settlement or proposed settlement 
or arrangement between them and said Oneal, or in regard to the 
value or description of the property of said Oneal, or as to the pay- 
ment or non-payment of any indebtedness or asserted indebtedness 
from said Oneal to plaintiffs, or did you then and there and with a 
view of inducing plaintiffs to enter into any agreements about said 
date or did any such officer or agent of said bank make any threat 
or use any means to intimidate plaintiffs, their attorneys or agents, or 
any one of them, to influence them, to execute any agreement or agree- 
ments? And, ifso, state fully what they were; or if you state (hey were 
none such, then state why and how you know there were not, and 
state in detdil so far as vou are able the facts, circumstances, con- 
versations, interviews, and consultations at and preceding the 
426 execution of said agreements, where it was done at, who was 
present, and who participated, «ce. 

Answer of McCart. I did not conspire with John Dawson or 
John Oneal or with any of the officers of said bank to mislead or 
in any manner deceive Hunter, Evans & Co., plaintiffs, their agents 
or attorneys, in regard to any errangement or settlement between 
said plaintiffs and said defendant Oneal, or in regard to the value 
and description of the property of said Oneal, or as to the non-pay- 
ment of any indebtedness from said Oneal to said plaintiffs. I did 
not make any threats or use any means of any kind to intimidate 
pl’ffs or their attorneys or agents, nor did I make threats of any 
kind in order to induce them to execute said agreements. I know 
that the agreements executed by plaintiffs and the bank and said 
Oneal were freely and voluntarily executed. Said agreements were 
fully and thoroughly discussed, read over, and examined in my 
office in the presence of said Oneal, J. C. Kearby, his attorney, Wm. 
Hunter, agent for Hunter, Evans & Co., & Judge Watts, their attor- 
ney, and A. M. Britton, vice-president of the City National Bank, 
before the same were executed and delivered. The terms of these 
agreements were arrived at and agreed on after a full and exhaust- 

ive discussion of all the facts, and were then reduced to 
427 writing and signed as aforesaid. If one party enjoyed and 
possessed an advantage over the other in knowledge as to the 
property in controversy and as to Oneal’s circumstances and condi- 
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tion it was the plaintiffs, for they had known him and his affairs 
better and longer than the other party. 

Answer of Lomax. | never at any time conspired with Dawson or 
Oneal or any other person for the purpose named in this interroga- 
tory, nor did I ever use any threats as named in this interrogatory, 
nor did any other office- of the bank, so far as I know or heard, ever 
conspire with Dawson, Oneal, or any other person as named in this 
interrogatory, or threaten as named in this interrogatory. 

Answer of Britton. I did not, and know that neither of the other 
officers of the said bank did conspire with either Dawson or Oneal 
at said times or at any other time for the purposes mentioned in 
said interrogatory, or for any other purpose, nor did I, or any 
other officer of the bank, use any threats of the character mentioned in 
said interrogatory, or any kind of threat for the purposes mentioned 
in said interrogatory, or for any purpose. I know the other officers 
did not, for I alone conducted these transactions, and they were not 

present, as I have before stated. I did endeavor to induce 
428 Hunter, Evans & Co. to purchase the cattle from Oneal instead 

of Dawson, for the reason that I, at that time, believed the 
bank would get its money sooner from them than under the contract 
with Dawson, and supposed that it was fully understood that we 
were to get our pro rata of the proceeds, as agreed upon in said con- 
tract. 

Answer of Nichols. I never conspired with Dawson or Oneal or 
any other person for the purpose or object as named in this interrog- 
atory, nor did I ever use any threats, nor did any of the other officers 
of the bank, so far.as I know or have heard, either threaten or con- 
spire with any one for the purpose or objects named in this inter- 
rogatory. I was not present at the meeting March 20th, 1880. 

Intvy 12th. Were you present at Will’s Point on 22d May, 1880? 
State who represented said bank there in the transactions between 
said Oneal and Dawson; who so represented plaintiffs. State what 
you know about the delivery, if there was such, at that time and 
place, of any cattle to defendant, John Dawson, and, if any, how 
many and who they were delivered by. State what stocks or brands 
they belonged to, whether any of them were in what was known in 

the transactions referred to as the O N brand, and whether 
429. any,and what, proportionate part were in other brands; and 

if so,and you can do so,state what brands. State the cireum- 
stances of such delivery; how far from Will’s Point; about what 
hour of the day ; whether they were driven immediately by Dawson, 
and was it towards or from and how near Will’s Point. Do you 
know positively or by circumstances occurring at the time and place 
whether plaintiffs, their agent or attorney, had knowledge of such 
delivery? And, ifso, state what you knowin that respect. Did plain- 
tiffs, their attorney or agent, at said time and place, by declara- 
tion, act, or otherwise, either consent or object to such delivery ; and, 
ifso, which was it? And state what such declaration or act was, or if 
consent or opposition was then and there otherwise evidenced ; state 
how that was. 
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Answer of McCart. I was present at Will’s Point on the 22 day of 
May, 1880, as the attorney of and representing the bank on the oe- 
casion referred to. Judge A. T. Watts & Lewis were also there as 
agents and representatives of the plaintiffs. By agreement of all 
parties—that is, Oneal, Hunter, Evans & Co., and the bank—it was 
and had been determined that whenever Oneal had gathered the 
cattle and was ready to deliver them to Dawson, upon notice to 

plaintiffs and the bank, said last-named parties were to send 
480 some one to Will’s Point to represent their respective in- 

terests. When I arrived at Will’s Point, on the 22 day of 
May, 1880, I found Lewis Evans there, and found that he had been 
there for 10 daysor two weeks. Judge Watts arrived there the same 
day I did. I know that John Oneal transferred and delivered at 
Will’s Point, in the presence of Lewis Evans and Judge Watts and 
Gen’l H. E. McCulloch and myself, (1,741) seventeen hundred and 
forty-one head af cattle to John Dawson, price of the same, accord- 
ing to previous contract, amounting to nineteen thousand and thirty- 
three dollars ($19,058.00). The number of cattle, their ages, and 
price per head, are as follows: : ; 


396 yearlings, at $7.00 per head__--....-..---......- $2,772 00 
Geren, Oe Fe "Ge eee 4,028 00 
aaah adiy |”. * Aileen me Meme Tele et hear hs 2.860 O00 
| ie eiammcenias  : Mabgiiemiaaimrsrareee poten = Pertec vi sarh arnt 3,276 00 
246 cows, a. tye eed ree eee eee a celal 2.583 O00 
Zon «6 “ «a eatves, at: 13.00 per head... wcccccec edi ut 0,419 O00 
$0) Otis; BF O00 per Read 2.8. cnn wenn isis ata 95 00 

EN i a saccharide al sass hee se apa ahd aged ane $19,083 00 


The delivery of these cattle was made and completed and all the 
papers signed late in the afternoon of the 22nd May, 1880. I know 
that said cattle were delivered by John Oneal to John Dawson, with 
the full knowledge, approbation, and consent of Lewis Evans & 

Judge Watts, agents and representatives of plaintiffs. After 
431 the cattle had been driven through Will’s Point by John 

Dawson and McCulloch, the mutual agent of the bank,.and 
Hunter, Evans & Co., the cattle were left a few miles from Will’s 
Point, and John Dawson, Gen’! McCulloch, Lewis Evans, Judge 
Watts, J. C. Kearby, and myself all met in a room at the hotel in 
Will’s Point, and thereupon it was agreed upon as to the number of 
cattle, viz., 1,741 head, and the price of said cattle that had been de- 
livered by Oneal to Dawson, and thereupon Judge Watts wrote a 
note for the sum of $19,085.00, payable to Hunter, Evans & Co. and 
the City National Bank of Fort Worth. Said note was signed by 
John Dawson and was delivered to Gen’l McCulloch, who had be- 
fore been agreed on as the mutual agent of plaintiffs and the bank 
by the order of Judge Watts and myself. After said note was de- 
livered to McCulloch as aforesaid, and in the presence of the parties 
I have before named and at the same place, John Dawson paid to 
McCulloch, as mutual agent of plaintiffs and the bank, the sum of 
$3,419.00, which amount was then and there credited on the back 
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of Dawson’s said note. I myself asked Judge Watts to write the 
credit on the back of said note for said $3,419.00, which he did. It 
was then and there, in the presence of John Oneal, Lewis Evans, 
Judge Watts, myself, and others, agreed by John Oneal that 

432 he was owing the bank $10,389.85, as evidenced by a note 
executed December 10th, 1879. Said John Oneal at said time 
claimed that all he was owing Hunter, Evans & Co. was $9,915.74. 
Judge Watts, a banker, whose name I don’t now remember, and my- 
self figured on the pro rata which would be coming to plaintiffs and 
to said ba nk, respectively, out of Dawson’s note according to the said 
amount not disputed by Oneal, and the result of our calculation was 
that Hunter, Evans & Co. was entitled to the sum of $9,317.22 out 
of said note, and that the bank was entitled to the remainder, viz., 
$9,715.78, making the said sum of $19,055.00 the amount of the 
purchase-money of the cattle and the amount of the note. At the 
same time Gen. McCulloch asked Judge Watts, representing Hunter, 
Evans & Co., and myself, representing the bank, what was the pro 
rata share on the thousand dollars for each party, stating that as 
money was paid over to him he would have to remit to plaintiffs 
and the bank their respective shares as fast as he should receive it. 
We both told him that on ever- $1,000 he would have to send plaintiffs 
$482.52. and tothe bank $510.48. Whenthecattle had been transferred 
and delivered as aforesaid and Dawson had signed said note for 
$19,033.00 I, in the presence of allof said parties, then and there 

33 made thisendorsementon the note of John Oneal to the bank, 
viz: “ Received on this note this 22d day of May, 1880, nine 
thousand seven hundred and fifteen dollars & ;',$; dollars assumed 
by Jolin Dawson,” this being the amount, as before agreed on, that 
was coming to the bank out. of said note signed by Dawson and given 
to plaintiffs and said bank. When we—that is, Judge Watts, Lewis 
Evans, and myself—found out that the cattle gathered and delivered 
by Oneal to Dawson amounted to only $19,033.00, which was not 
enough to pay the bank and plaintiffs, | asked Judge Watts what we 
should do, for the cattle delivered were not sufficient to pay us both. 
I had the original written contract with me—the one executed 20th 
March, 1880, by John Oneal, plaintiffs, and the bank—and called 
his attention to that part of the agreement wherein Oneal obligated 
himself that if he, Oneal, failed to deliver cattle enough to satisfy 
both debts then he, One: al, was to secure the plaintiffs and the bank 
by giving deeds of trust or such other liens upon property as should 
be sufficient to pay such deficiency. I said that the cattle delivered 
having paid all the bank’s debt except about $630.00, that I, for the 
bank, was willing to let Dawson take the cattle, and I would 

434 run the risk of Oneal securing or paying the bank that 
amount. I said, Now is the time to stop the delivery and 
driving of the cattle if you are opposed to the delivery of them to 
Dawson without Oneal securing us according to contract. Watts 
made no objection to full and complete delivery of the cattle to Daw- 
son and to their being driven off by him. On the of the delivery of 
the cattle and before they had been delivered there was a dispute 
and wrangle between Oneal, Lewis Evans, and Judge Watts ag to the 
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true amount of the indebtedness of Oneal to plaintiffs, Watts and 
Evans claiming that Oneal owed plaintiffs from $16,000 to $18,000, 
and Oneal claimed that he only owed them the amount before 
stated, $9,915.74. Although there was this dispute said cattle were 
delivered to said Dawson and the pro rata of the parties was agreed 
upon, with the full knowledge and consent of Watts & Evans. I 
know that after Dawson had signed his note as aforesaid, and after 
we had agreed on the pro rata of plaintiffs and the bank, he, Daw- 
son, asked if everything was now all right and if he could go on with 

his cattle, and it was said to him by Judge Watts and my- 
435 self that the cattle were his and he could drive them to mar- 

ket, it being fully understood that he was going to drive 
them through Northwest ‘Texas and the Indian nation to Kansas. 
The cattle delivered to Dawson were in the “ON” and other 
brands. 

Answer of Lomax to the 12th interrogatory. I was not present at 
Will’s Point May 22nd, 1880. Mr. Robert MecCart, at my request, 
went there at that time to represent the bank, as hereinbefore stated. 

Answer of Britton. I was not present. 

Answer of Nichols. I did not attend at Will’s Point in May, 1880. 
Mr. Rob’t McCart was there representing the bank as its attorney 
as stated in my answer to the 5th interrogatory. Pursuant to the 
agreement of March 20th, 1880, both the bank and Hunter, Evans 
& Co. were to each have a representative present at time of delivery 
of cattle, and when the bank had notice that the cattle were ready 
for delivery we at once directed and authorized Mr. McCart to go to 
Will’s Point and represent the bank at such time. 

Int’y 13th. State whether defendant, John Dawson, paid for said 

stock of cattle, if any was deliv ered to him, and whatand how 
436 he paid it. If by his note, state, if you know, by whom it was 

written ; state to whom it was made payable; state when, 
by whom, and to whom it was delivered, and why it was made pay- 
able and was delivered as it was, and state if said bank, or if plain- 
tiffs, on account of said note or of any interest, in it, gave said defend- 
ant Oneal any credit, receipt, or satisfaction of any debt. And, if so, 
what debt and for what amount was such credit or receipt given, 
and how wassuch amount arrived at? Wasany other note, contract, 
agreement, mortgage, or security surrendered to said Oneal on ac- 
count of said transaction, or in any way surrendered or cancelled ? 
And, if so, state what it was and the amount, and state all that was 
done. 

Answer of McCart. I think I have fully answered this in my an- 
swer to 12th interrogatory. 

Answer of Lomax. I only know that Mr. McCart returned the 
Oneal note to me with a credit thereon of $9,715.78, being our share 
of the purchase-money from Dawson’s note for the cattle in contro- 
versy. 

Answer of Britton. Not being present at the time of the delivery 

of said cattle, | cannot answer said interrogatory. 
457 Answer of Nichols. Not having been present at the time of 
the delivery of the cattle, I cannot answer except to say that 
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Mr. McCart on his return from Will’s Point returned the Oneal note 
to the bank with a credit thereon endorsed by him of $9,715.78, being 
our share of the Dawson note made at Will’s Point for the price of 
the cattle bought by Dawson from Oneal, being the cattle in con- 
troversy. 

Int’y 14th. When said stock of cattle was delivered to said Daw- 
son, was it or not known to the agents and attorneys of plaintiffs 
and said bank that it was so delivered as a sale to him by said 
Oneal; was it then known or not? Was it or had it been openly 
discussed ? What disposition and at what place said Dawson was 
going to make of said stock of cattle; and, if so, what was so known 
or understood? In what county had said stock of cattle been-using 
before it was sold and delivered to said Dawson? In what county 
was it delivered tohim? Whereand by what route—into or through 
what States, Territories, or counties, if any, was it understood by 
plaintiffs and said bank that said Dawson would have said cattle 

driven or transported? If you state there was any such un- 
438 derstanding or knowledge by them and if there was you will 
state how you know there was such. 

Answer of McCart. When said cattle were delivered to Dawson it 
was the understanding of all parties plaintiffs, Oneal, the bank, and 
Dawson, that the sale to bim was absolute, subject only to the pro- 
vision that he should pay over the proceeds of the sale of the same 
to Gen. McCulloch as fast as he should sell them. It was lkewise 
fully known and understood and had been discussed among all par- 
ties that Dawson had purchased these cattle to drive to market either 
in Kansas or Indian Territory; that they ranged in Van Zandt 
county, Texas, and that they were to be driven through Montague 
county on their road to Kansasand the Territory. Before he started 
Dawson told Evans and myself that he was anxious to get away as 
soon as possible, because he was under contract to deliver a part of 
these cattle to one Allen in the Indian Territory, and that he had no 
time to lose in order to meet his said contract. 

Answer of Lomax. The cattle used and ranged in Van Zandt 

county, Texas. It was well known and understood among all 
459 the parties that Dawson had purchased these cattle from 

Oneal for the purpose of driving them along the usual trail 
through Montague county, across Red River, through the Indian 
Territory, to a market either in the ‘Territory or Kansas, where he 
proposed to sell the same. It was also fully understood that he had 
full power and authority to select the route along which said cattle 
were to be driven, McCulloch accompanying him, as the mutual 
agent of the bank and Hunter, Evans & Co., for the purpose of re- 
ceiving the purchase-money, as agreed on between Dawson & Oneal 
and under the contracts of March 20th, 1880, and distributing it be- 
tween the bank and Hunter, Evans & Co., as provided for in such 
contract.. 

Answer of Britton. It was fully understood between all the parties, 
plaintiffs and defendants, at the time the contracts [ have mentioned 
were signed that Dawson would drive the cattle to Kansas over the 
‘usual cattle trail, and that he would offer them forsale en route and 

~26—387 
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sell them before reaching Kansas, provided he gota satisfactory offer 
for them. These cattle ranged in Van Zandt county, and it was 
fully known and understood by plaintiffs that said cattle were 
440 _ to be received by Dawson near Will’s Point, in said county, 
and pass through Montague county on their road to Kansas. 

Answer of Nichols. I understood the cattle ranged in Van Zandt 
county, Texas. It was contemplated and provided in the agreement 
March 20th, 1880, that Dawson should have charge of the Oneal 
cattle, and he did so purchase them at Will’s Point. I understood 
the sale to Dawson to be absolute, the proceeds to be paid to McCul- 
loch, the mutual agent for the bank and Hunter, Evans & Co., until 
our respective portions of his note had been paid. I knew that the 
route proposed to be taken by Dawson in driving the cattle was from 
Will’s Point through Montague county, across Red River, through 
the Territory to market. 

Int’y 15th. State whether in pursuance of any previous agree- 
ment between plaintiffs and said bank an agent was appointed in 
relation to anything to be done with said eattle or their proceeds 
after their sale and delivery to defendant Dawson; and, if so, who 
was so appointed, on the nomination of which party was such 
agent selected, when was he appointed, and when and what place 
did he begin the work of his agency? Explain what it was he was 

appointed to do, who instructed him in regard to his duties, 
441 or how was he made acquainted with them. Has he given 

any paper or contract; and,if so,what? Did he perform any 
act under or in pursuance of his appointment? And, if more than 
one, then mention his substantial acts so far as you know and their 
result. Did he go anywherein pursuance of his agency? Did he re- 
ceive anything in pursuance of such agency ; and, if so, when, what, 
and what disposition did he make of it? Did said bank or did plain- 
tiffs receive anything from such agent in pursuance of or about his 
said agency ? And, if so, state when, what it was, what disposition 
was made of it, and all circumstances attending each such transac- 
tion ; and if you have any letters or reports from such agent in re- 
lation to the subject of his agency please attach them and make 
them a part of your answer hereto. 

Answer of McCart. I know that Gen’l H. E. McCulloch was se- 
lected by plaintiffs and the bank as their mutual agent for the pur- 
pose of accompanying Dawson and said cattle on the drive from 
Will’s Point, and for the purpose of receiving from Dawson the 
proceeds of said cattle as fast as he could sell them, and then pro- 
rating and transmitting said proceeds to plaintiffs and the bank re- 

spectively. I know that he left Will’s Point with Dawson. 
442 Answer of Lomax. Gen’l Henry £. McCulioch was appointed 

as such agent on the nomination and solicitation of Hunter, 
Evans & Co. He was appointed, instructed, and paid and performed 
such duties under his contract as I have fully stated in my answer 
to the oth interrogatory. I have fully answered this interrogatory 
in my answer to the Sth interrogatory. 

Answer of Britton. At the suggestion of Hunter, Evans & Co. 
Gen’l H. E. McCulloch was selected as the mutua! agent of Hunter, 
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Evans & Co. and the bank to accompany said cattle until sold and 
receive the proceeds thereof as provided for in said contract. I was 
not present at the time he received his instructions and took charge 
of said cattle. I was absent from the city during the time Gen’ 
McCuiloch had charge of the cattle. The correspondence of Gen’] 
McCulloch with the bank is attached to the de eposition’of Mr. Lomax, 
cashier. 

Answer of Nichols. The agent appointed as provided for in the 
agreements March 20th, 1880, was Gen’l H. Ek. MeCulloch, andxhe 
Was appointed on the nomination ef Hunter, Evans & Co. He was 

paid by the bank $100, as stated in my answer to the 5th in- 
445 terrogatory. He performed his duties up to the time of the 

sequestration of the cattle, as was evidenced by his letters to 
the bank, which are attached to Mr. Lomax’ deposition. 

Int’y 16th. Was said agent to receive any compensation ; and, if 
so, by whom was it to be paid and for what was he to be compen- 
sated ? Has said bank paid said agent anything on account of his 
services as such agent; and, if so, what amount,and when? If you 
have his receipt attach it to your answer. 

Answer of McCart. Of my own knowledge I know nothing con- 
cerning these matters. 

Answer of Lomax. According to the best of my recollection Gen’! 
McCulloch was to be paid $150.00 per month, which expense was to 
be equally borne by Hunter, Evans & Co. and the bank. As I have 
before stated, the bank paid him $100.00 on account of his services 
as such agent, the receipt for which I have attached hereto, as de- 
scribed in my answer to the 5th interrogatory 

Answer of Britton. He was to be compensated for his services, and 
suid compensation to be equally shared by Hunter, Evans & Co. & 
the bank. 

Answer of Nichols. I think that Gen’l McCulloch was to be paid 

$150.00 per month, and his expenses were to be equally 
444 divided between the bank and Hunter, Evans & Co., he be- 
ing employed as the mutual agent of both parties. 

Int’v 27th. Do you know or can you set forth any other matter or 
thing which may be of benefit or advantage to the parties at issue 
in this cause or either of them or that may be material to the sub- 
ject of this your examination or the matter in question in this cause ? 
If yea, set forth the same fully and at large in your answer. 

Answer of MeCart. [ can now think of nothing. 

Answer of Lomax. I believe I have fully stated all matters | now 
recollect. 

Answer of Britton. [ cannot now remember anything else perti- 
nant to the matter at issue. 

Answer of Nichols. I think I have answered as fully as my pres- 
ent recollection goes. 


Interrogatories Propounded to John Dawson, a Witness for Defendants. 


Int’y Ist. What is your age? Are you acquainted with the par- 
ties to this suit? What was your occupation in 1580? 
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445 Answer. I am 36 years old. I am acquainted with the 
parties to this suit. My occupation in the year 1880 was deal- 
ing in cattle. 

Tot’ y 2nd. If in the early part of the year 1880 vou purchased or 
agreed to purchase any cattle from the defendant, John Oneal, you 
will state why‘or for what purpose you first concluded to pureh: ise 
such eattle,and between whom and when and where negotiations for 
such purchase was first commenced, and what difficulties, ifany, were 
found to be in the way of your making such purchase, and what 
steps or means, if any, were taken to prepare the way to such pur- 
chase; what parties, if any, had to be or were consulted with, what 
arrangements or agreements in regard to such purchase were made, 
if any, and what, if any, influence, did they have on your own 
action. 

Answer. In the early part of the year 1880, February, I think, 
having learned that the defendant Oneal had a herd of cattle fors sale, 
IT went to Van Zandt county, where Oneal lived and where the cat- 
tle were being gathered, to negoti: ite a trade with him for the cattle. 

Mr. Oneal agreed to sell me the cattle provided the City Na- 
446 tional Bank and Hunter, Evans & Co. were willing for him 

to sell, stating to me that they both had liens on sxid cattle. 
I then consulted with both of said parties, Hunter, Evans & Co. and 
the officers of said bank, and they both agreed that Oneal might sell 
me the cattle if things could be amicably arranged between all par- 
ties. Hunter, Evans & Co. referred me to Wm. Hunter and Judge 
Watts, of Dallas, as their agents in the matter. I will here state 
that Oneal and I had already, before I went to the other parties, 
agreed on the price of the cattle. On the 20th March, 1880, all 
the parties met together at It. Worth and the contract of sale was 
agreed on & signed by myself and Hunter, Evans & Co. by Wim. 
Hunter, and the City National Bank by A.M. Britton. IT here refer 
to the original contract, which is attached to Mr. A. M. Britton’s depo- 
sition in this case. I supposed that everything was settled to the sat- 
isfaction of all parties on said 20th of March, and made my arrange- 
ments to go to Van Zandt county and receive the cattle when they 
should be ready, which was to be some time in May following. 

Int’y 3rd. State if between the 20th March, 1880, and the 

447 22nd May, of the same year, you were at any expense or de- 

voted any of your time to the ex xamining or gathering the 
stock of cattle that was afterwards penned near Will’s Point, Van 
Zandt county, and driven from there by you on the 22d May, 1880, 
as cattle purchased from defendant Oneal; and, if so, state 
the items and amount of such expense, and also the value of time 
and labor of yourself, ifany; and if you had any engagements or 
contracts of your own to which the purchase of said cattle related 
in any way, state what and where and when they were to be per- 
formed, and explain any relation they may have had, if they had 
any, to the purchase of cattle of said Oneal. 

Answer. Aboutthelstof May, witha view ofreceiving thes said cattle, 
I hired (12) twelve hands at about an average of $° 30.00 per month 
& board. I bought a number of horses, together with wagons, provis- 
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ions, &c., and went to said Van Zandt county to receive said cattle. 
I devoted my own time and attention, from said Ist of May 
448 to the 22nd of that month, superintending the the gathering 
of said cattle and examining them and receiving them. The 
board of my hands and other expenses incident to the cattle outfit 
and to that ‘particular business cost me at least ($20.00) twenty dol- 
lars per day. I value my time at that period at the price of at least 
ten dollars per day and my labor at an-equal amount, and state that 
my time and labor from the Ist to the 22nd of May was of the 
value of $20.00 per day, at least. During the time I was down in 
Van Zandt county receiving these cattle, some time about the 10th 
of May, I contracted to deliver one thousand head of cattle to 
Thomas Allen, at Pawnee, in Ponco agency, Indian ‘Territory. Said 
rattle were to consist of two-year-old heifers and bulls. Said cattle 
were to be delivered from the 15th to the 20th day of June, and I 
intended the heifers and bulls that I should get from Oneal to be 
put in on said contract with Allen. 

Int’y 4th. Were any, and, if any, what, number of cattle were de- 
livered to you on the 22d May, 1880, as eattle purchased by you 

from defendant, John Oneal? And, if any, state where such 
449 delivery was m: ade; state on what day of the month, on what 

day of the week, and what bour of the day such delivery was 
made; state by whom it was made and within whose knowledge and 
presence it was made; state whether the plaintiffs or either of them 
or any agent or attorney of plaintiffs, and, if so, the name of such 
agent or attorney, was present at the time of or immediately after 
such delivery, or in any manner, and, if so, in what manner, had 
knowledge of such delivery on the day when it was made, if made 
at all, and state your means of knowing and all the facts relating to 
such presence or knowledge, if you state there was such. 

Answer. On the 22d day of May, 1880, the gathering of the herd 
that I had purchased from Oneal was completed, and.Oneal on that 
day made formal delivery of said cattle with bill of saleto me. The 
delivery was made and completed and all the papers were signed 
somewhere about 5 o’clock in the afternoon of said day at the town 
of Will’s Point, Van Zandt county, Texas. The delivery was made 

to me by John Oneal in person and by Hunter, Evans & Co. 
450 through their agent, Lewis Evans, Judge Watts, their attor- 

ney, and by the C ity National Bank through their attorney, 
Robert McCart. Gen’l H. E. MeCulloch, agent for both the plain- 
titfs and the bank, was also there and acted for them. The eattle 
were delivered to me with the full knowledge, consent, and appro- 
bation of all the above-named parties, who were all present at the 
time Oneal made and executed the bill of sale tosame to me for said 
‘attle and at the time [ gave my note to them for the purchase- 
money, being for the sum of nineteen thousand and thirty-three 
dollars ($19,033.00). The cattle so delivered to me numbered seven- 
teen hundred and forty-one head (1,741). 

Int’y 5th. State what was the fair market value of any stock of 
cattle purchased by you, as in the preceding interrogatory, and state 
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whether you paid for the same; and, if so, state when and how you 
paid for said stock. 

Answer. Nineteen thousand and thirty-three dollars, the price 
agreed on, was, I considered, the fair market value of said catile. I 

paid for said cattle so purchased by me from said Oneal by 
451 executing and delivering to Gen’l H. E. McCulloch my nego- 

tiable promissory note, payable to Hunter, Evans & Co, and 
to the City National Bank of It. Worth, for the suid sum of nine- 
teen thousand and thirty-three dollars ($19,033.00). Said note was 
payable one day after date and bore interest from date. At the time 
I executed said note I paid to Gen’l McCulloch, as agent for plain- 
tiffs and the bank, the sum of three thousand four hundred and 
nineteen dollars ($3,419.00), which was credited on the back of the 
note by Judge Watts, agent for Hunter, Evans & Co. This last- 
named amount was the “proceeds of 263 head of said cattle that I 
had that day sold with the consent of all parties, and in order to 
keep things straight we made the note for the full amount of the 
purchase-money, ‘and immediately put the credit on the back of it. 
Of this money ($3,419.00) Hunter Evans & Co. took $1,668.50 and 
the bank took $1,750.50, being the proportion agreed on between 
them. 

Int’y 6th. If, between the date of the delivery of said stock of 

cattle to you and the date of its seizure some days afterwards, 
452 in the county of Montague, by the writ of sequestration issued 

in this case, you performed any labor in relation thereto or 
devoted any time and eare to said cattle, you will state what such 
labor, time, and care was and the value of the same; and if during 
the same period of time you were at any charge, cost, or expense 
and paid out any money upon or about said stock of cattle, you will 
state what it was for and the amount and why it was paid, and 
state whether plaintiffs or any one for them have ever paid or in- 
demnified you for such expense or labor; and if, by reason of the 
seizure of said stock of cattle by virtue of the writ of sequestration 
in this case, you were delayed any, state what that was, and if you were 
put to any expense by such delay or in any other respect damaged 
thereby, state what that was. 

Answer. From the 22nd day of May, 1880, until the 3lst day of 
May, 1880, I was with said cattle and was driving them to the In- 
dian Territory. [I was personally present during said drive and 
superintended the driving of said cattle myself. I consider that my 

time and labor from said 22nd to 31st of May, the time thev 
453 were seized, was well worth the sum of $20.00 per day, and 

state its value at that amount. My expenses on said cattle 
during that time was at least $20.00 per day, and I actually incurred 
that expense and more in driving, taking care of, and handling said 
rattle and paying hands and expenses. The plaintiffs have not in 
any way indemnified or paid me any amount on account of my said 
labor, care, loss of time, & expenses. I state my expense and dam- 
age by reason of the seizure of said cattle in this ease under a writ 
of sequestration to be as follows: In the first place I had contracted 
to deliver cattle at the Ponco agency, in the Indian Territory, and 
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part of these cattle were intended to fill my said contract, and the 
part which I could have put in on said contract would have netted 
me a profit of at least $1,500.00. My expenses and loss of time and 
leaving my cattle where they were levied on and coming to It. Worth 
to get security on my replevy bond was atleast $200.00. At the time 
these cattle were seized by the sheriff of Montague county I was driv- 

ing them in the same herd with other cattle belonging to me, the 


454 whole herd amounting to about 3,000 head, including the 


‘attle levied on. Of this herd 2,050 head were not con- 
tracted for, but were being driven to the Indian Territory for general 
market as beef and stock cattle, and of the 2,050 head 586 were 3- 
year-old beef steers. When they were seized in Montague county 
and after [ had replevied them I could not separate the cattle not 
under contract from those under contract, for it was impossible for 
me to procure hands to drive a second herd, and I was therefore 
compelled to drive the whole herd to Ponco agency at a very rapid 
rate and speed, for if I failed to reach Poneo agency by the 20th day 
of June I would have been lable for a failure of my contract and 
would have had to pay $2,000 or $3,000.00 as forfeit on my contract. 
On account of the delay of eight days occasioned by said levy I had 
to drive my whole herd at a very rapid rate to reach Ponco agency 
by 26th of June, which made them low — flesh. If they had been 

let alone I could have got there with the eattle in good order 
A55 on time by easy drives. I estimate ray damage on my beef 

cattle as foilows: 210 head of beeves damaged $6.00 per head, 

183 3-year-olds damaged $4.00 per head, and 195 three-year-olds 
damaged $3.75 per head, and state that [ was damaged in that sum. 
[nt’y 7th. State whether when you purchased and received said 
stock of cattle it was known to plaintiffs or their agents what dis- 
position you were going to make of said cattle; state whether there 
was any particular place or places that you proposed then to have 
said stock taken to, and whether such purpose was or was not openly 
known, and particularly whether it was known to plaintiffs or any 
of their agents and of which one; and, if you say it was, state your 
means of knowing it,and state also whether any objection was made 
by plaintiffs or their agents to such procedure, or if it was acquiesced 
in state that, as well as your reason for so saying, and you will also 
state over what route you would travel in Texas in properly carrying 
out such purpose. In going to such point of destination would the 
county of Montague be within or without the proper line of travel? 
Answer. When I purchased and received the cattle at 

456 = Will’s Point on the 22 day of May, 1880, it was well known to 
all the parties there that I intended todrive them to the Indian 
Nation and that I intended to go through Montague county on my 
route there, the said Montague county being on the regular and di- 
rect route to the point in the Indian Nation, viz., Pawnee, where I 
proposed to go. The pl’ffs’ agent- were present at the time I de- 
clared my purpose, and Lewis Evans, agent for the pl’ffs, who had 
been up that route, gave me a “ way bill””—that is, directions as to 
the places through which I could best drive and the best route and 
the best stopping place, and before I started told me that he had 
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travelled over the proposed trail often, and urged me to go through 
Montague county, as being the most direct and the best route for 
grass and w ater, and it was principally in accordance with his sug- 
gestions that I took the trail through Montague. 

Int’y 8th. Did any agent of pl’ffs accompany you any part of the 
time while engaged in driving said stock of cattle; and, if so, who 
was it, and fromm what point to what a: and for what purpose 
what he appointed, and what did he do? Did he make any objec- 
tion to your movements or to the route the cattle were being driven ? 
When & where & under what circumstances did such agent cause 

to act as such ? 
457 Answer. Gen. H. E. McCulloch, who had been appointed 

as agent both of pl’fls and the bank, accompanied me from 
Will’s Point to the place in Montague county where the cattle were 
seized under the writ of sequestration. He was appointed for the 
purpose of receiving the purchase-money due from me to pl’ffs and 
to the bank for said cattle, and for the purpose of dividing the money 
between said parties, as had been agreed on theretofore. He made 
no objection whatever to any movement of said cattle or to the route 
taken by me. When the said cattle were seized by the sheriff of 
Montague county Gen. McCulloch declared his surprise at such pro- 
ceeding and then and there ceased to act as such agent. 

Int’y 9th. If you have said you gave a note for the purchase- 
money of said cattle, you will state whether you made any payments 
on said note; and, if any, how many, when and who to, and what 
was the amount of each payment,and whether plaintiffs or any one 
for them have ever refunded or offered to refund to vou such pay- 
ments or any part of the same or have ever returned or offered to 
return to you your note given for the purchase-money of said 

cattle. 
458 Answer. As I have before stated, 1 gave my negotiable 

promissory note to pl’ffs and to the City National Bank for 
the sum of $19,053.00. As before stated, I paid on said note the sum 
of $3,419.00 on the 22 May, 1880, the day the note was given. Af- 
terwards, on the 26th day of May, 1880, I paid on said note to Gen. 
H. KE. McCulloch the sum of ($1,842.00) one thousand eight hundred 
& forty-two dollars, making in all the sum of five thousand two 
hundred & sixty-one dollars ($5,261.00). The pl’ffs nor any one else 
have ever offered to refund to me said money or any part thereof, 
nor have ever returned or offered to return to me my said note given 
for the purchase-money of said cattle. 

Int’y 10th. Were they any of the stock of cattle so delivered to 
you by said Oneal branded; &, if so, in what brands? & if any of 
them had on them the brand O N, state how many, if you ean, and 
state what proportion of the whole had on them said ON brand ; 
and if any of them did not have on them the O N brand, state how 
many did not have said brand. State what proportion of the whole 
did not have such O N brand, and state what, if any, brand those 

not having the O N brand had. 
459 Answer. ‘The cattle were all branded and marked. They 
were 10 various marksand brands—some branded O N, some 
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branded A,and some branded H & L,and some branded HC. The 
majority of said cattle were in the O N brand, but I cannot remem- 
ber the exact proportion at present that were in these different 
brands. 

Int’y llth. Do you know whether pl’ffs or any of their agents, 
and, if so, who, at the time you gave your note for the price of said 
stock of cattle, or near said time. gave Oneal a receipt or credit for 
any amount of money? And, if so, state about it, including for 
what amount it was given, and when, and why, and who by; and 
what did you understand from this transaction, and what influence, 
if any, did it have on your action. 

Answer. At the time I gave my note, as before stated, for the pur- 
chase-money of said e: attle the pl’ffs’ agent, Judge Watts, gave Oneal 
a receipt for $9,317.22, which he said was to so on Hunter, Evans 
& Co.’s claim against Oneal as a credit, that being the amount that 
was coming to Hunter, Evans & Co. out of my note. It was thor- 
oughly understood by. all the parties that everything was satis- 

factorily settled and adjusted, as far as I was concerned, 
460 and that fact was announced to me in terms by pl’ffs’ agent 

and by Mr. McCart before [ started. I then proceeded to 
drive the said cattle in the full belief that [ had concluded the pur- 
chase and that there was nothing for me to do with pl’ffs or the 
bank but to pay Gen. McCulloch the balance of my note; and if I 
had fora moment thought that either pl’ffs or the bank had the 
right to seize the cattle [ never would have consented to take them. 
I know that such was the full understanding of Lewis Evans & 
Judge Watts at the time I started, for they told me repeatedly that 
I was all right and that eve rything was concluded with me; and I 
acted on their assurances in taking the cattle and going on the trail 
with them. 

Int’y 12th. Did the def’t Oneal give you a bill of sale of the stock 
of cattle purchased of him? If he did, attach the same to your an- 
swer, if you can; and if you cannot, then state why you cannot; 
and if any receipts were given you for payments made on your note 
for said cattle attach them to your answer, If you can. 

Answer. Oneal did at the time 22d May, 1880), and in the pres- 

ence of pl’ffs executed and delivered to me a bill of sale for 
461 said cattle. I have not said bill of sale with me. I think it 
is attached to my answer as an exhibit. It ison record in the 
clerk’s oftice of the county court of Van Zandt county. No receipts 
were given me for payments on my note. The amounts paid were 
entered as a credit on the note, no receipts being deemed necessary. 

Int’y 15th. Do you know or can you set forth any other matter or 
things which may be of benefit or advantage to the parties at issue 
in this cause or either of them or that may be material to the sub- 
ject of this your examination or the matters in question in this 
cause? If yea, set forth the same fully and at large in your an- 
swer. 

Answer. At the time the sheriff of Montague county seized the 
eattle under the writ of sequestration in this case Lewis Evans and 
J. b. F Sampsel, agents for pl’ffs, they being the parties who swore 
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out said writ, were both present, and stated to me that they knew 
that I would get.damages from Hunter, Evans & Co. on account of 
said seizure, and that I was entitled to damages, and that Hunter, 
Evans & Co. were responsible to me for my damages, but that it was 
cheaper to pay me my damages than to let the City National Bank 
get away with the sum of $9,000.00. 


462 _Cross-Interrogatories Propounded to Robert McCart, 8S. W. 
Lomax, A. M. Britton, and John Nichols. 


Cross-int’y Ist. Prior to the date of the agreements entered to at 
Fort Worth, referred to in answers to direct interrogatories, what 
was vour understanding of the amount of Oneal’s indebtedness to 
the complainants ? In: your interviews with said Oneal at the time 
of and before the making of said agreements did he not admit that 
he owed the complainants about the sum of sixteen thousand dol- 
lars? Did you not see a letter from said Oneal to the complainants, 
written shortly before the execution of said agreements, in which 
the said Oneal stated that he owed complainants, according to his 
(Oneal’s) books, about ($16,000) sixteen thousand dollars, or state- 
ments to that effect ? 

Answer of McCart. I know nothing of the wietbines referred to in 
this interrogatory. He made no such admissions to me, nor did I 
ever see such a letter. 

Answer of Lomax. As I have before stated, Oneal had stated to 

me that pl’ffs claimed an indebtedness against him of a large 
463 amount, but that he (Oneal) did not owe : them anything like 

the amount claimed. I saw no such letter as that re- 
ferred to. 

Answer of Britton. I never knew how much Oneal owed Hunter, 
Evans & Co., nor did Oneal ever inform me that he owed them 
$16,000.00. I do not remember to have seen a letter from Oneal to 
Hunter, Evans & Co. acknowledging an indebtedness of the kind 
mentioned in said interrogatory. 

Answer of Nichols. Oneal told me on the 10th December, 1879: 
“Damn them; they have robbed me. I| don’t owe them near as 
much as they claim, and will be able to show it when I get my 
books fixed up.” By “them” he referred to Hunter, Evans & Co. 
Oneal never admitted to me that he owed Hunter, ‘Evans & Co. 
about $16,000.00. I never saw the letter referred to. 

Cross-int’y 2nd. What was the exact amount of Oneal’s indebted- 
ness to the bank at the date of the execution of said agreements at 
Fort Worth? How much of said indebtedness was covered by 
Dawson’s note, given at Will’s Point? 

Answer of McCart. I do not know the exact amount at the time 

referred to. I do know that Oneal’s note to the bank 
464 was credited with $9,715.78 at Will’s Point, as before stated 
by me. 

Answer of Lomax. At the time referred to Oneal owed the bank 
$9,810.11 and interest at 12 per cent. from Dec. 10th, 1879. A credit 
of $9,715.78 was entered as from the Dawson note. 
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Answer of Britton. Oneal owed the bank $9,810.11 at the time 
mentioned, with several hundred dollars interest accrued thereon. 
The amount of said indebtedness covered by Dawson’s note was 

Answer of Nichols. Oneal then owed the bank his note, dated 
Dee. 10th, 1879, $9,810.11 and interest, at the time referred to. The 
only eredit that I know of on said note was that of $9,715.78, being 
the amount of our share of the Dawson note. 

Cross-int’y 3rd. If you have stated-in your answers to direct inter- 
rogatories that complainants were responsible in any way for Oneal’s 
indebtedness to the bank, state why this was not mentioned at the 
meeting at which the agreements were made at Fort Worth. Who 
represented the bank at said meeting? Who for the bank signed 
the agreements ? 

Answer of McCart. A. M. Britton signed the agreement referred 

to for the bank. Mr. Britton and I represented the bank. 
469 Answer of Lomax. I was not present at that meeting. A. 
_M. Britton represented the bank at that meeting. 

Answer of Britton. 1 myself represented the bank with the bank’s 
attorney, Rob’t McCart, at the meeting mentioned. ‘he reason that 
the question of Hunter, Evans & Co.’s guarantee was not mentioned 
at the meeting was that Mr. Evans, of the firm of Hunter, Evans «& 
Co., had previously stated to me that he had been at Will’s Point 
and had satisfied himself that there was sufficient cattle to pay the 
claims. Wm. Hunter had also assured me that there was sufficient 
rattle to pay the claims, so that at that date we thought the cattle 
would more than pay our claim and the claim of Hunter, Evans 
& Co. 

Answer of Nichols. I was not present at the meeting referred to. 
A. M. Britton represented the bank at that meeting and signed the 
agreements. 

Cross-int’y 4th. Who represented the complainants atsaid meeting? 
Was not Judge A. T. Watts one of their representatives there? Who 
drew up the agreements there entered into? Did not Judge Watts 
at first advise complainants or their other representative at said 

meeting not to enter into said agreements, and was not his 
466 reason for so doing that complainants had the first lien on 

Oneal’s cattle branded O N, and that the only advantages of 
said agreement was to the bank? Did not the representatives of 
the bank and Oneal and his attorney several times—at least once— 
retire together for consultation, and was not one of said consultations 
immediately after Judge Watts had for the complainants declined 
to enter into said agreements or advise against them, and after such 
consultation did not Oneal or his attorney state to the representa- 
tives of complainants that Oneal had at his home range a large 
number of cattle not in the O N brand covered by the bank’s mort- 
gage, but not by complainants, sufficient to fully pay the bank’s 
debt, and did you not concur in this statement, and upon this state- 
ment did not Judge Watts advise the making of said agreements? 

Answer of MecCart. Judge A. T. Watts and Wm. Hunter repre- 
sented pl’ffs, and were present at the meeting referred,to. I wrote 
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one of the agreements, Judge Watts assisting and dictating to me, 
and either Watts or J. C. Kearby, Iam not certain which, wrote 
the other. I have no knowledge that Judge Watts advised pl’ffs 
not to enter into said agreements. I know that he said that 
467 _ pl’ffs’ hen on said cattle was a superior lien to that of the 
bank. I know equally well that Mr. Britton and myself as- 
serted that the bank’s lien was superior and better than pl’ffs. The 
rights of both the pl’ffs and the bank was discussed and argued at 
great length by us all, Judge Watts and Wim. Hunter presenting 
the pl’ffs’ rights and I presenting the side of the bank as best | 
could, and finally we agreed as shown by the written agreements of 
that date. I do not remember of retiring and consulting with Oneal 
or his attorney, nor do [ remember of A. M. Britton having done 
so. I don’t retaember of Judge Watts having declined at any time 
to enter into said agreement. “T know that Oneal said that he had 
at home other cattle besides the O N brand, and that he had eattle 
enough to pay pl’ffs’ debt and the bank’s debt. Oneal did not, to 
to my knowledge or within my hearing, make the statement that 
he had at his home range a large number of cattle covered by the 
bank’s mortgage and not by plaintiffs sufficient to pay off the bank 
debt or any statement of a like character, nor did Judge Watts 
thereupon advise pl’ffs to consent to said agreements. 
Answer of Lomax. I was not present at said meeting. 
Answer of Britton. J. C. Kearby, attorney, and John Oneal, rep- 
resented John Oneal. Judge Watts and Wm. Hunter repre- 
468 sented Hunter, Evans & Co. Rob’t McCart and myself rep- 
resented the bank at said meeting. H. Kearby and Rob’t 
McCart did the writing and Judge W atts dictated most of each of 
the agreements. Judge Watts did not at any time, to my knowl- 
edge, advise complainants or their eens ve not to sign the 
agreements, but, on the contrary, he advised Wm. Hunter to enter 
into the agreements for Hunter, Evans & Co. As far as the consul- 
tations between the representatives of the bank and Oneal are con- 
cerned, I do not remember of any such consultations having oc- 
eurred. I do, however, remember that Judge Watts, Wm. Hunter, 
and myself separated from Oneal and Dawson to consult as to who 
should purchase the catthe—Dawson or Hunter, Evans & Co. At 
this consultation I insisted that Hunter, Evans & Co. should 
purchase the cattle They thought the price asked by Oneal as 
too high, and said they preferred that Dawson should take them. 
Oneal did not make such statements after the consultation, nor did 
Judge Watts advise the entering into the agreements upon any such 
statement of Oneal, to my knowledge. 
Answer of Nichols. [ was not present at said meeting. 
Cross-int’y 5th. Did you not know at the date of the execution of 
said agreements that Oneal intended to dispute a much 
469 larger portion of the complainants’ debt than the complain- 
ants believed would be? Did you not know or believe from 
Oneal’s statements or the statements of his attorney that Oneal in- 
tended at the date of the execution of said agreements to dispute a 
large amount of complainants’ debt, and did you not at said date 
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understand and believe that Oneal would dispute enough of com- 
plainants’ debt to put complainants and the bank upon an equal 
footing or about an equal footing in tlhe Dawson note, and was not 
this accordingly done? 

Answer of McCart. I do know that Oneal said and claimed that 
he was not owing as much to pl’ffs as they claimed from him. I 
did not know or believe that Oneal intended to dispute a large 
amount of pl’ffs’ debt, further than- he did say, as I have before 
stated, that he did not owe them all they claimed, which dispute was 
known to pl’ffs themselves. I did not understand or believe that 
Oneal would dispute pl’ffs’ debt so as to put pl’ffs and the bank on 
an equal footing. I did not know what amount Oneal was owing 
plaintiffs. 

Answer of Lomax. I knew nothing of Mr. Oneal’s intentions at 

the time spoken of and was not present at the meeting. 
470 Answer of Britton. I did not know of any such intentions 

on the part of Oneal, nor did I have any information to that 
effect, nor did I have any reason to believe that he would dispute 
any particular amount; but, as I have before stated, Oneal stated in 
the meeting, in the presence of all parties, that he did not owe Hun- 
ter, Evans & Co. as much as they claimed, and that he would not 
settle with them on any such basis, and this was stated befere the 
agreements were signed. 

Answer of Nichols. I was not advised of nor did I know Oneal’s 
intentions at the time referred to, and was not present at the meeting. 

Cross-int’y 6th. Where is the mortgage given by Oneal to secure 
the bank’s debt? If it, or a copy, is in your possession please attach 
to your answer and identifv it. Does it not refer to the prior mort- 
gage or bill of sale to complainants, and is it not given expressly 
subject to complainants’ lien on the O N stock of e: attle? Was it not 
universally conceded by all the parties that Oneal’s O N cattle were 
about or nearly sufficient to secure complainants’ debt, and were not 

the complainants induced to sign the foregoing agreements 
471 = namely,if not solely, to avoid litigation with ¢ Oneal and effectan 

amicable settlement with him? If not, what was the consider- 
ation? Having the prior undisputed hen upon the greater portion 
of Oneal’s ecattie, what other than the consideration aforesaid and 
the representation that there was enough outside the O N brand, in- 
duced complainants to enter into said agreements? Had the bank 
or any of its agents, by letter or otherwise, ever intimated to com- 
plainants that it held them responsible for Oneal’s debt to it? If 
so, state’ to whom, when, and precisely what way the suggestion or 
intimation was communicated. 

Answer of MeCart. The mortgage given by Oneal is in the bank’s 
possession. It was not conceded by all the parties that the O N brand 
was sufficient to pay pl’ffs’ debt, for we did not know either the num- 
ber of cattle in said O N brand or the amount of Oneal’s debt to 
pl fis. I do think the agreement was executed by both parties to 
avoid litigation between themselves, but not particularly with Oneal, 
for the pl’ffs were able to fight for their rights, and also the bank 
threatened to do the same. As I have before stated, the pl’ffs’ hen 
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was not undisputed as to its legality or priority ; on the contrary, 

we strenuously asserted our priority. I cannot speak as to 
472 _ pl’ffs’ motives in signing said agreements, but surmise that 

from the fact that their bill of sale had never been legally re- 
corded, and that the defeasance executed at the same time had never 
been recorded at all, and that they had never taken any possession of 
said cattle, as required by law to make their hen valid, and that the 
lien was given to secure a debt not in existence at the time it was 
made, that they had no great amount of confidence in it and was 
willing to share with the bank and compromise. 

Answer of Lomax. The mortgage or bill of sale referred to is 
attached to my answer to direct interrogatory herein and speaks for 
itself. I was not present at the negotiations between the parties, on 
the 20th of March, 1880, and cannot say as to what were the 
thoughts and intentions of the parties at the time of the execution 
of these agreements. I know of no intimation from the bank to 
Hunter, Evans & Co. that the bank would hold them responsible for 
the Oneal debt, but had [ known of what transpired between John 
Hunter, the agent of Hunter, Evans & Co., and Mr. Britton, our 
vice-president, on the day of the giving of the last draft by Oneal 

on Hunter, Evans & Co., and which they refused to pay, I 
A73 should have considered Hunter, Evans & Co. liable to the 
bank for the payment of the draft and damages, and should 
have commenced proceedings against them and Oneal to that end. 

Answer of Britton. The mortgage referred to is attached to the 
deposition of Mr. Lomax in this case, and will speak for itself. It 
was not conceded by all parties that Oneal’s O N eattle would 
about pay complainants’ debt, for we did not know how many of 
said cattle there were, nor was the fact conceded that the pl ffs’ lien 
was prior to that of the bank on the O N cattle; on the contrary, how- 
ever, before the agreements were entered into Wm. Hunter had, on 
several occasions before entering into said argeement, intimated to 
me that the bill of sale in favor of Hunter, Evans & Co. was de- 
fective for some reason or another, and, besides, the officers of the 
bank had been informed by Oneal that thé bill of sale to Hunter, 
Evans & Co. was without consideration, and was defective and in- 
valid for other reasons. Of course, I cannot say positively what 
induced complainant to enter into said agreement, but, from the fact 
that their bill of sale had not, prior to the making and record of 
our bill of sale, been recorded, and complainants had never 

taken possession of any of said cattle, besides, had been 
474 the moving cause of our credit to Oneal, I suppose they 

thought they would better their position by entering into the 
agreement, as — would, in addition, be an act of good faith towards 
the bank. I do not know of the bank ever having told complain- 
ants that they held them responsible for Oneal’s debt to it. I will 
state here, however, that had [ been in the city of Fort Worth at 
the time Hunter, Evans & Co. allowed Oneal’s draft to go to protest 
I would have held them responsible for the debt and would not 
have surrendered Oneal’s draft on Hunter, Evans & Co. and taken 
instead the note of Oneal secured by the bill of sale; but, as I have 
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before stated, I was absent from the city, and the other officers of 
the bank, being ignorant of the statements made to me by Wm. 
Hunter the day the draft was drawn and the other conversations 
with Wm. Hunter before stated, acted differently. 

Answer of Nichols. The mortgage or bill of sale is before me, 
attached to Mr. Lomax’ deposition, and speaks for itself. As before 
stated, I was not present at the meeting March 20th, 1880. I do 
not know what were the thoughts or intentions of the parties at the 
time the agreements were executed. I do not know of any notifi- 

eation from the bank to Hunter, Evans & Co. that the bank 
475 would hold them Hable for the Oneal debt, but I did tell 

Wm. Hunter that, relying on his assurance of payment, the 
bank had taken the draft from Oneal which had been refused by 
his house, and that I thought they ought to pay it, as had we sup- 
posed there was any question about the payment of the draft we 
should have required bill of lading for the cattle. 

Cross-int’y 7th. Who represented the parties hereto at the final’ 
meeting at Will’s Point? 

Answer of McCart. I have fully answered in both direct and cross 
interrogatories preceding. _ 

Answer of Lomax. Robert McCart represented the bank. 

Answer of Britton. Robert McCart was the attorney of the bank 
at that meeting. 

Answer of Nichols. Robert McCart was the representative of the 
bank. 

Cross-int’y Sth. What did Oneal do at said meeting respecting 
the bai. due the bank not settled by the Dawson note? Did he se- 
cure it or pay it in money, cattle, or otherwise? Does he still owe 
it? If not, when and how was it settled? After the delivery of 

the cattle to Dawson is it not true that the bank bought the 
476 remainder or a portion of the remainder of Oneal’s cattle or 
took a lien upon them ? 

Answer of McCart. Oneal has not settled, secured, or paid, to my 
knowledge, the balance due the bank or any part thereof. 

Answer of Lomax. John Oneal still owes the bank a the balance 
left of his note dated Dee. 10th, 1879, after the Dawson credit; it 
has never been paid or satisfied or secured further subsequent 
thereto, and the bank had no transaction with Mr. Oneal since that 
time. 

Answer of Britton. I was not present at the meeting of Will’s 
Point. Oneal did not secure the balance due the bank by lens on 
other property to the bank. 

Answer of Nichols. John Oneal still owes the bank the balance on 
his said note dated Dee. 10th, 1879, the only credit thereon being the 
endorsement, as stated, for our share of the Dawson note. Nothing 
but this has ever been received on Oneal’s note, or has it in any way 
been paid or satisfied or secured further subsequent to the credit 
referred to. The bank has had no further dealings with Oneal since 
this credit made as stated above. 

Cross-int’y 9th. Immediately after the execution of the note by 
Dawson, is it not true that Judge Watts, for complainants, called 
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upon Oneal for security of the amount of complainants’ de- 
477 mand disputed by him, and did not Oneal then propose 

to pay complainants, by way of compromise, fourteen thou- 
sand dollars (including interest on the Dawson note) and ask — 
said proposition be submitted to complainants, and that action as to 
said disputed amount be postponed for a day or two until complain- 
ants could be heard from,and that ifsaid proposition was not accepted 
he would immediately arbitrate with.complainants the said amount 
and pay or secure the same, and was not this done after consul- 
tation with the representatives of the bank for purposes of delay and 
to enable Dawson to get out of the country with the cattle ? 

Answer of McCart. Judge Watts did ask Oneal to secure him for 
the balanee claimed by him. I don’t know what Oneal promised 
to pay pl’ffs by way of compromise. I know that he did say to pl’ffs’ 
agent, Watts, that he was ready and willing to arbitrate with  pl’ffs 
and would pay or secure whatever the arbitrators should award 
against him. This was not done after or upon consultation with me 
nor upon any instigation, nor was not done for the purpose of de- 
lay to enable Dawson to get out of the country with the cattle. [Tin 

no way interfered or took part in the dispute with pl’ffs and 
478 Oneal as to the amount of Oneal’s indebtedness to them. 
| The representatives of pl’ffs had every opportunity to stop 
Dawson from leaving the county of Van Zandt. 

Answer of Lomax. I was not present at the meeting at Will’s 
Point and know nothing of the matter referred to, of my own knowl- 
edge. 

Answer of Britton. { was not at Will’s Point and know nothing 
of what happened there, of my own knowledge. 

Answer of Nichols. I do not know, of my own knowledge, what 
transpired at Will’s Point, not having been present. 

Cross-int’y 10th. When the representatives of the bank left Will’s 
Point on the occasion referred to did they not know, understand, or 
believe, from consultations with or statements by Oneal or his attor- 
ney, that said Oneal did not intend or was unable to secure the dis- 
puted amount of pl'ffs’ debt? Why did not the bank’s representa- 
tives then demand security of the balance due the bank; if they 
made such demand what answer was made and what was done? 

Answer of MceCart. I did not know, understand, or believe, from 
consultations with or statements by Oneal or his attorney or other- 

wise, that said Oneal did not intend or was unable to secure the 
479 disputed amount of plaintiffs’ debt; on the other hand, Oneal 

stated that he would secure whatever amount he was owing 
plffs over and above the amount of Dawson’s note. I did not de- 
mand security for the balance due the bank, because there was only 
a small amount—about $630.00—due them, and besides, as will be 
seen by the original bill of sale drawn by me, the bank was further 
and al/ready secured by a hen on 100 hundred head of horses, all of 
which I well knew at the time. I would have demanded security 
for this balance if pl’ffs’ representatives had demanded security, and 
I did ask Judge Watts if we should insist on Oneal’s giving security 
before we permitted Dawson to take the cattle, and we agreed to let 
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Dawson take the cattle and I would run any risk of getting the bal- 
ance due the bank and he, on his part, would take the chances of 
Oneal’s paying or securing the pl’ffs. 

Answer of Lomax. I was not present and, of my own knowledge, 
know nothing of the matter referred to. 

Answer of Britton. My answer to 9th _ cross- interrogatory is my 
answer to this. 

Answer of Nichols. I was not present and, of my own knowledge, 

know nothing of the matters refe rred to. 
480 Cross-int’y ilth. Pending the arrangements at Will’s Point 
between the parties was not Dawson impatient to leave, and 
did he not finally prevail on the parties to prepare at once the 
papers he was to sign and allow him to depart with the cattle 
already being driven ? : 

Answer of MecCart. Yes: Dawson was anxious to get away, but 
when he signed the note the cattle were but a few miles from Will’s 
Point and remained there until the next day; but the papers were 
not prepared and executed because Dawson was anxious to get 
away. 

Answer of Lomax. I was not present and, of my own knowledge, 
know nothing of the matters referred to. 

Answer of Britton. My answer to the 9th cross-interrogatory 
answers this. 

Answer of Nichols. Not being present, [ have no personal knowl- 
edge of the matters referred to. 

Cross-int’y 12th. Did not Dawson replevy the cattle sequestrated 
at pl'fts’ suit in Montague county? How long was he delayed in 
consequence of the writ of sequestration? Was not Red River up at 
the time cf the levy of the writ of sequestration, and is it not true 
that the cattle, after they were replevined by Dawson, were driven 

across Red River as early as they could safely have been 
481 crossed if the writ of sequestration had not been levied ? 
Answer of MeCart. Dawson did replevy the cattle. I do 
not know how long he was delayed. I do not know whether Red 
River was up or not. I do not know whether the cattle could have 
crossed Red River earlier than they did or not. 

Answer of Lomax. Dawson replevied the cattle. I know nothing 
of the other matters referred to, of my own knowledge. 

Answer of Britton. Dawson did replevy the cattle. I was not 
present when they were levied upon or when they were replevied, 
and cannot, therefore, answer the remainder of this interrogatory. 

Answer of Nichols. I know that Mr. Dawson replevied the cattle. 
Not being present, | know nothing of the other matters inquired 
into, of my own knowledge. 

Cross-int’y 18th. Did not the bank cause Dawson’s replevy bond 
to be made? Who were the sureties on the replevy bond? Did not 
the bank agree to hold them harmless as sureties, and was not the 
replevy bond made in the interest of the bank ? 

Answer of McCart. I do not remember who went on the bond. 
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I do not know in whose interest the bond was made. I do 
482 not know whether or not the bank agreed to protect the 
sureties. 

Answer of Lomax. The bank, as an act of good faith with Daw- 
son and in order to perform its agreements with him, did procure 
for him the replevy bond and agreed to hold the sureties thereon 
harmless. 

Answer of Britton. The bank, in order to protect itself and to pre- 
serve and fulfill its obligations and contracts between the plaintiffs, 
the bank, and Dawson, did cause Dawson’s replevy bond to be made 
and did agree to indemnify the sureties. 

Answer of Nichols. The bank did cause the replevy bond to be 
made for Dawson and agreed to hold the sureties thereon harmless, 
because the bank feit bound to carry out its agreement with Dawson 
and also to protect its own interests. 

Cross-int'y 14th. What became of the cattle after they were re- 
plevied? Were they not driven on and sold? Who sold them? 
And state what was done with the money realized from the sale. 
Did Dawson pay any part of his note; if so, how much and to whom? 
What did he do with the remainder of the money? Did he not 
deposit enough with the bank to cover his entire note, and was not 

this and some arrangement to a like effect the understanding 
483 when the when the sureties signed the replevy bond? What 

was the arrangement? Was it carried out? Has Dawson | 
ever paid anyboty for the cattle delivered to him by Oneal? 

Answer of McCart. I do not know who sold the eattle nor where 
the cattle were driven to. The only money I know of Dawson pay- 
ing on his note is the sum of $3,419.00. He paid this money at 
Will’s Point to Gen. MceCullech, as I have already stated in my 
direct examination. I do not know of any money he deposited or 
paid to the bank. I do not know of any arrangements or under- 
standing between Dawson and the bank or the sureties. 

Answer of Lomax. Of my own knowledge I know nothing of the 
disposition of the cattle after their replevin. John Dawson paid the 
full amount of what remained due on his note to Hunter, Evans & 
Co. and this bank after the credits made by McCulloch, which 
amount is now held by the bank awaiting the judgment of the 
court in this cause. 

Answer of Britton. I do not know what was done with the pro- 
ceeds of the cattle. Mr. Lomax, the cashier of the bank, has pos- 

session of the books of the bank and will answer for the bank. 
484 I myself am not personally cognizant of the matters inquired 
about in this interrogatory. 

Answer of Nichols. I do not know, of my own knowledge, what 
was done with the cattle after Dawson replevied them. Mr. Dawson 
paid over to the bank what remained due on his note to the bank 
and Hunter, Evans & Co., and it is now held by the bank awaiting 
the decision of this case. 

Cross-int’y 15th. Attach to your answers a copy of the note exe- 
cuted by Dawson at Will’s Point, and identify it. Where is the 
original? Why is it that neither the bank nor Dawson in their 
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answers to this suit tender to the complainants the amount due them 
upon said note, as the bank and Dawson are contending that the 
Fort Worth agreements remained in force? 

Answer of McCart. The last I saw of the Dawson note it was in 
the possession of Gen. MeCulloch at Will’s Point. I do not know 
why Dawson or the bank do not tender any money in this case. 

Answer of Lomax. | cannot attach a copy of the Dawson note 
hereto, as I havenone. The original is, | suppose,in the possession 

of Gen. McCulloch, who was appointed mutual agent, and re- 
485 ceived the note as such agent. The reason why the bank 

has not tendered to the complainants the amount of their 
part of the Dawson note is because the bank is nowise liable there- 
fore, not being responsible for Mr. Dawson’s debts or notes, and, 
beside, complainants having sequestrated the cattle, I suppose, to 
have all they are entitled to in this case. 

Answer of Britton. I cannot attach a copy of said note to my depo- 
sition, because it is not in my possession; neither is it In possession 
of the bank. The reason why the bank has not tendered to com- 
plainants the amount due them on said note is that complainants 
had sequestrated the cattle, and, I presume, to be fully indemnified 
by the replevy bond in this case. 

Answer of Nichols. I have not the Dawson note nor any copy of 
it. ‘The original is, | suppose,in the hands of Gen. McCulloch, who 
received it as the mutual agent of the bank and Hunter, Evans & 
Co. I do not know of any reason why the bank should make a 
tender for a debt of Dawson. and therefore no tender was made by 
the bank. I cannot answer for Dawson, but suppose he considered 

the sequestration by pl’ffs covered all they were entitled to. 
486 Cross-int’y 16th. In your answer to this 16th interrogatory 

please state fully what was done with the proceeds of the sale 
of the cattle by Dawson; where the said proceeds now are, and what 
disposition is proposed to be made of the same. 

Answer of McCart. I know nothing of my own knowledge. 

Answer of Lomax. J have answered this in my answer to the 14th 
cross-interrogatory. 

Answer of Britton. I do not know where the money ts of my own 
knowledge.. Mr. Lomax, cashier, will answer this interrogatory. If 
sald proceeds are on deposit with the City National Bank, as [ sup- 
pose they are, they will be held to satisfy whatever judgment may 
be rendered by the court in this case. 

Answer of Nichols. I have answered this question in my answer 
to the 14th cross-interrogatory. 

Cross-int’y 17th. Do you know anything of either of two certain 
drafts drawn by Wm. Hunter on the complainants, each for the sum 
of twenty-five hundred dollars, in favor of S. W. Lomax, cashier, 
one stated to be on account of Oneal & the other on account of Oneal 

& Adkinson; one dated May 30th & one June 2lst, 1879? 
487 If yea, state what was done with proceeds of said draft. Were 

they not put to the credit of said Oneal? State all you know 
about said drafts. Did not said drafts constitute a part of pl’ffs’ claim 
disputed by Oneal at Will’s Point? 
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Answer of McCart. I know nothing of my own knowledge. 

Answer of Lomax. There were two drafts such as are described, save 
that I do not know for whose account they were expressed to be 
drawn. These drafts were placed to the credit of Oneal. I do not 
know whether they constituted a part of pl’ffs’ claim disputed by 
Oneal at Will’s Point or not. 

Answer of Britton. Under the guarantee of Hunter, Evans & Co. 
I on several occasions demanded of Wm. Hunter drafts on Hunter, 
Evans & Co., to be used in the reduction of Oneal’s indebtedness to 
the bank, and on the several occasions he give the bank the drafts 
or exchange, which was paid. I do not know whether he gave the 
two drafts mentioned in this interrogatory or not, but Mr. Lomax, 
who has the books, ean answer; also as to which officer of the bank 
gave the certificate. I do not know whether these drafts are a part 

of the disputed account of Oneal or not. 
488 Answer of Nichols. I don’t know anything ‘of the drafts 
inquired about. The books of the bank will show. 

Cross-int’y 18th. Did not one of you, as an officer of the def’t bank, 
give a certificate that sums realized from said drafts were placed to 
the credit of said Oneal; if so, which one of you, and was said certifi- 
vate true or false? — 

Answer of McCart. I know nothing, of my own knowledge. 

Answer of Lomax. I do not now remember having given such 
certificate, but if given by me the same Is true. 

Answer of Britton. I do not remember of having given such cer- 
tificate; if I did, it was correct, as I would not have given such cer- 
tificate without an examination of the books of the bank. 

Answer of Nichols. I do not now know or remember about the 
certificate, but if such a one was given by me it is true. 


Cross-Interrogatories to John Dawson Alone. 


Cross-int’y 19th. Did you dispose of any of the cattle delivered to 
you at Will’s Point before the levy of the writ of sequestra- 
489 tion in Montague county; if so, how many & what way, to 
whom, at what price, and, if by exchange, state precisely the 
trades made; what did you do with the proceeds of such sales & 
exchanges ? 
Answer. [ sold 263 head of said cattle on the 22d of May, before 
{ left Van Zandt Co., as I have before stated, and paid the proceeds 
(of such portion as he was entitled) to Gen. McCulloch, $3,419.00, 
which was credited on my note in Will’s Point by Judge Watts. I 
sold said cattle to Frank Houston at $15.50 per head, the amount of 
said sale being $3,550.50. The amount paid to McCulloch as agent, 
as purchase-money, by agreement of all parties, being $3,419.00, as 
aforesaid, that being the original contract price between Oneal «& 
myself. On the 26th day of May lagain made a sale to Frank 
Houston. I think I sold him 102 or 103 head; I can’t remember 
the exact number; at the same time I exchanged with him either 
10 or 20 head of cows that were about to have calves, or other cattle, 
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with McCulloch’s consent and approbation. The proceeds of 
490 _ this transaction was $2,060.00, of which amount I turned over 

to Gen. McCulloch the sum of $1,842.00, being the amount of 
purchase-money due him as agreed on between Oneal and myself. 
When I reached the edge of Montague county I there exchanged 4 
or 5 cows, that had dropped or were about to drop calves, for ‘other 
‘rattle, and when the new cattle were put in the herd they were 
branded with the same road brand with the other cattle. All this 
was done with McCulloch’s approbation and consent. 

Cross-int’y 20th. Is it not true that you exchanged some of said 
‘attle for others and some money, and how much money, and what 
did you do with it; did you pay it to Gen. McCulloch ; if so, where? 
State fully with respect to every trade and sale made between Will’s 
Point & Montague county, and in Montague county, up to the date 
of the levy of the writ of sequestration. 

Answer. I have. fully answered this interrogatory in my answer 
to the next preceding interrogatory. 

Cross-int’y 21st. [s it not true that Oneal delivered to you 

491 at Will’s Point precisely the number and description of cattle 

branded O N, mentioned and described in complainants’ 

original petition in this case and in the affidavit and writ of seques- 
tration ? : 

Answer. [t is not true that the description of said cattle in pl’ffs’ 
petition and affidavit corresponds with the cattle seized and taken 
from me under the writ of sequestration in this case. The affidavit 
‘alls for 1,478 head. ‘The number purchased from Oneal was 1,741 
head. The affidavit calls for cattle nearly all branded O N, whereas, 
according to my recollection, there was 100 or 200 head that were 
not branded O N, and some of no brands or marks except \—road 
brand. 

Cross-int’y 22nd. During the time said cattle were kept by the 
sheriff of Montague county how did he keep them and who herded 
for him? Are you related to any of the officers of the def’t bank; 
if so, which one, & how? 

Answer. The sheriff put Gen. McCulloch and Sampselin charge of 

the cattle. My hands herded them. Iam not now related 
492, to any officer of the bank. John Nichols’ daugiter was my 
wife at that time, but she has since died. 

Cross-int’y 23rd. After the levy of the writ of sequestration in this 
ease and you had replevied the cattle, did Gen. McCulloch go on 
with the cattle or with you; if so, at whose instance, for what pur- 
pose, and in what capacity ? 

Answer. After I had replevied the cattle I employed Gen. Me- 
Culloch to assist me in driving the cattle through to fill my con- 
tract. He was employed by me as a hand and onide. 

Cross-int’y 24th. To what extent have you considered and treated 
the Ft. Worth agreements as rescinded by the commencement and 
prosecution of this suit? By what acts have you respected and what 
disregarded the said agreements? State fully and in detail. 

Answer. I have not in any way,to my knowledge, treated the Ft 
Worth agreements asrescinded, so far as lam concerned. Of course 
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when the pl’ffs caused the enttle, which they had induced 
493 meto buy, to be levied on [ could do nothing but replevy 

them. Jam now and have always been willing to pay my 
note for the purchase-money of said cattle whenever it is produced 
to me for payment. 

Cross-int’y 25th. At the time you left Will’s Point had Oneal de- 
clined to secure the pl’ffs the amount of their claim -disputed by 
him? Did you not know at that time that by the terms of the con- 
tract between the parties hereto the said Oneal was bound to secure 
said amount ? 

Answer. At the time I left Will’s Point I supposed everything 
had been settled between pl’ffs and Oneal, and was informed by 
pl’ffs’ agents that everything was concluded so far as I was con- 
cerned. I did not know that by the terms of my contract Oneal 
was bound to secure pl’ffs in any amount. I only attended to my 
part of the business, namely, to get my bill of sale and to settle my 
part of the business with all the parties satisfactorily and to move 
the cattle on to their destination, and after having been assured by 

all parties that everything was satisfactory on my _ part 
494 I left without paying any attention to any other matter. 
Cross-int’y 26th. Were you present at the negotiations which 
entered into the agreements at Ft. Worth? 

Answer. I was present at that time. 

Cross-int’ y 27th. Does your bill of sale show the number of cattle 
in the O N brand delivered to you at W ill’s Point; was said bill of 

sale recorded ? 

Answer. I supposed the bill of sale shows the number. It was 
recorded. 


Exhibits Attached to the Deposition of S. W. Lomax, Being Letters 
Marked from Nos. 1 to Gand Mareed with the Initials “S. W. L.” 
and the Numbers 1 to 6 : 

Oped SS Waa 
TERRELL, May 24th, 1880. 

City National Bank, Ft. Worth, Texas: 

GENTLEMEN: Mr. J. A. Oneal delivered to Mr. J. M. Dawson a 
herd of cattle to-day amounting in value to $1,933.10, for which I 
hold Mr. Dawson’s note, due with 10 % int., payable as the cattle 

are sold. All parties interested in this transaction being 

495 represented by their attorneys, it was determined that your 

proportion of this sam should be $10,339.95 and that of Hun- 
ter, Evans & Co. should be $9,915.75. Mr. Dawson made a sale to- 
day of 255 cows & calves and ($138.00) cost, or $3,419.00, of which 
your proportion is $1,750.50, which I tr ansmit herewith, less the pre- 
mium on the exchange, in a sight draft on the Bank of Commerce, 

Missouri. 

The premium of } per cent. is more than I had expected to pay, 
but the best I could do. 

Hoping this will be satisfactory, I am, most respectfully, 


Y’r ob’t serv’t, HENRY E. McCULLOCH. 
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ALLEN, CoLuiIn Co., May 26th, 1880. 
To the City National Bank, Ft. Worth, Texas. 

GENTLEMEN: The herd will cross the Central railroad here to-day 
in fair condition. While I was gone to Terrell to collect the 
$3,419.00 or draft Mr. Dawson sold Frank Houston 100 beef steers 
and 4 dry cows—beefes at $20.00 & cows at $15.00. When I reached 
the herd Mr. Dawson said that Mr. Houston would place the money 

at McKinney or Sherman, sothat I could get iton my way up, 
496 but when the settlement was made after the cattle was de- 

livered, and the herd had traveled 6 or 8 miles, Mr. Houston 
said that he thought he was gettting the beefes & cows on a balance 
which Mr. Dawson owed him on the heifers he had sold him for 
Mr. Allen, and that he could not pay the cash for them. Under 
these circumstances I took a draft from Frank Houston on Mulhall 
& Sealing, of I. St. Louis, in favor of Hunter, Evans & Co., for 
$1,842.00, payable on the 22nd day of next month. You will see 
from this draft that Mr. Dawson pays me only the cost of the cattle, 
when my understanding of the contract is that I am to collect the 
amount of sales until his note is paid, and I want your views on 
this subject. Mr. Dawson is to deliver 1,050 two-year-old heifers to 
Mr. Allen at some point in the Indian Territory, and he can write 
to me at that place to Mr. Allen’s care. The proportion of the 
$1,842.00 coming to Hunter, Evans & Co. is $902.12, while your 
proportion is $959.88, of which I send you a draft on them payable 
on the 22nd day of next month, which I hope will be satisfactory to 

all parties. If Frank Houston’s draft is paid at maturity 
497 you will realize sooner than from sales made at Caldwell; but 

if I had not expected to send you the money in a few days 
the cattle would not have been delivered to Mr. Houston. 

Most respectfully, y’r ob’t servant, 

HENRY E. McCULLOCH. 


“Nod. Be Weta’ 


Rep River Station, June 7th, 1880. 
City naam Bank, Fort Worth. 

GENTLEMEN: I have your notice of the revocation of my agency 
and cannot seer of it,as I was proposed to you by Hunter, 
Evans & Co.; but as I feel that I have acted in as perfect good faith 
to you as I have to them it seems to me that you could have as well 
have continued me as your agent (I being already with the herd) as 
to have employed another. My agreement being for a certain trip 
for which I had to arrange my own business at some sacrifice, it will 


prove quite a hardship on me should Hunter, Evans & Co. refuse 


or fail to pay me what is right, but I have every reason to believe 
they will do right with me, as I and Col. Evans are old friends. 


Yours truly, HENRY E. McCULLOCH. 
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498 INDIAN Territory, INDIAN Sprinas, June 17th, 1880. 
To the City National Bank, Fort Worth, Texas. 

GENTLEMEN: When I drew the draft in your favor on Hunter, 
Evans & Co., as business men, I expected them to accept upon con- 
dition of the payment of the Houston draft, and am as much surprised 
as you can possibly be that they did not do so, and am of the opin- 
ion that they still intend to pursue that course if they collect the 
draft, and have so written them and urged them and asked them to 
notify you and myself of such intention. ‘This is as faras I can con- 
sistently proceed at present, and if they should disappoint me in 
this will, upon consultation with you, do all in my power to secure 
your interest. 


Most respectfully, &e., HENRY E. McCULLOCH. 


"Ne. &. BW. dn 


CALDWELL, KANSAS, June 25th, 1880. 
To the City National Bank of Fort Worth, Texas. 
GENTLEMEN: Iam in receipt of a letter from Hunter, Evans «& 
Co. of the 19th inst., in which they intimate that they will uot pay 
the draft I gave you on them for your proportion of the 
499 ~=$1,842.00 Houston draft, but as [ did not understand it to 
be a positive refusal, and as they have not collected the Hous- 
ton draft, I still believe they will pay it if the Houston draft is paid; 
have written them again to-day and will inform you what there an- 
swer is as soonas I get it. I feel both mortified and troubled about 
this matter and do hope they will pay the draft. 


Y’rs respectfully, HENRY E. McCULLOCH. 


“Roe. Woke 


HuNNEWELL, KAnNsSAs, July 3rd, 1880. 

To the City National Bank of Fort Worth. 
GENTLEMEN: After passing several letters with Hunter, Evans & 
Co. on the subject of the draft I gave you on them, I have what I 
must regard as their final reply, and which I quote from in order that 
you may understand them fully: “ Now, in regard to the Houston 
draft, will say that we have collected same; as we wrote vou in pre- 
vious letter, will most certainly decline to pay any part of it to Fort 
Worth bank until termination of suitin Montague county, at which 
time, should they beat us, we wrll pay them the amount of your 
draft, with 10 per cent. interest from the 25th day of this month, 

which is date of collection.” Thus far I have done all that I 
500 knew how todo in order to get them to pay it, and — now will- 

ing to render you any further aid that is in my power con- 
sistent with my honor, and you have but to inform me what you 
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wish me to do to secure my full co- operation. Just at this time I 

do not know where to tell you to write to me, but will be able to de- 

termine in a few days and will drop you a P.C. 
Very respectfully y’r ob’t s’v’t, 


he Ws ke 


$939.88. ALLEN, CoLLIn Co., TEXAs. 
On the 22d day of next month rane, 1580) pay to the order of 
the City National Bank of Fort Worth, Texas, nine hundred and 
thirty-nine ;5,5; dollars, as their proportion of a draft of $1,842.00 
given by Frank Houston on Mulhall & Sealing, ef East St. Louis, 
payable on the 22nd day of next month, which “draft: was given for 
cattle sold Houston by J. M. Dawson. 
HENRY E. McCULLOCH. 


To Mess. Hunter, Evans & Co., East St. Louis, II]. 


(endorsed :) Pay to the order of G. H. Goddard, e’r, for collection 
account of the City National Bank of Fort W orth, Texas. S. W. 
Lomax, eash’r. No. 2798. 
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THe City Natrionat BANK oF Ft. WortH, 

Ir. WortH, Tex., May 14th, 1880. 
Received of the City National Bank of It. Worth, Tex., the sum 
of one hundred dollars on account of services and expenses to be ren- 
dered and incurred in the matter of superintending the drive and 
sale of the Oneal cattle per stipulation of contract between Jno. A. 
Oneal, Hunter, Evans & Co., Jno. M. Dawson, & the City Nat’l 

Bank. 
HENRY E. McCULLOCH. 


Exnrere “A.” “Ss. W. LL.” 
Ir.. WortH, Tex., Dec. 10th, 1879. 


Know all men by these presents that I, John A. Oneal, of the town 
of Will’s Point, in the county of Van Zandt and State of Texas, for 
and in consideration of the'sum of nine thousand eight hundred 
and ten dollars & eleven cents, have this day sold, transferred, and 
delivered to John Nichols, of I*t. Worth, Tex., all my right, title, 
and interest in my home stock of cattle, consisting of beefes, two 


three, & four years old, cows, bulls, & yearlings and calves 


marked and branded as follows: branded O N on hipand sides and 
marked with swallow fork in each ear, subject toa bill of sale of 
the above-described property to Hunter, Evans & Co. now on 
502 record in Van Zandt county; also I have this day sold and 
delivered to the said John Nichols all of my home cattle 
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branded H on hip and marked under slope in one ear and under 
half crop in the other ear, known as the John Howell mark and 
brand, and all my eattle branded thus, H on hip, I on shoulder, 
and marked swallow fork in the left ear and under bit in the right 
ear, known as the Henry Fuller stock, and one hundred head of 
horses, nares, and colts, branded O N on ijieft shoulder. 
Witness my hand this 10th day of December, 1879. 
| JOHN A. ONEAL. 
W itness- to signature : 
ROBERT McCART. 
S. W. LOMAX. 


STATE OF Texas, Tarrant County : 


Before me, the undersigned, notary public in and for said county, 
personally came Robert McCart, and, being duly sworn, says that he 
saw John A. Oneal sign the same, and that he and 8S. W. Lomax 
signed the same at the request of the said Oneal. 


ROBERT McCART. 


Subseribed and sworn to before me this December 12th, 1879. 
J. C. SCOTT, [SEAt. ] 
Notary Public, Tarrant County, Texas. 


003 Filed for record December 16th, A. D. 1879, at 5 o’clock 
p.m.,and duly recorded Dec. 16th, A. D. 1879, at 6 o’el’k 
p. m., in Book W, on page 174. 
T. J. FOSTER, 
Clerk C. C,, V. Z. Co., Texas. 


STATE OF TEXAS, County of Van Zandt : 


I, T. J. Foster, clerk of the county court of Van Zandt county, do 
hereby certify that the annexed bill of sale or instrument of writing 
and certificates of authentication was duly recorded in my office in 
Record Book No. W, page 174, by me on the 16th day of December, - 
1879, at six o’clock p. m. 

‘To certify which I hereto sign my name and affix the seal of my 
office, at Canton, this the 16th day of December, A. D. 1879. 

T. J. FOSTER, [sear.] 
Clerk C. C., V. Z. Co., Texas. 


OB. Waka 


$9,810.11. Fort Worth, Texas, Dec. 10, 1879. 

One day after date I promise to pay to the order of John Nichols, 
negotiable and payable at the City National Bank of Fort Worth, 
nine thousand eight hundred & ten dollars and ;11, dollars, for value 
received, without defalcation or discount; if not paid at maturity 
to bear interest at the rate of twelve per cent. per annum from date ; 
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and hereby further agree that if this note is not paid when 
504 due to pay all costs necessary for collection, including ten 
per cent. for attorneys’ fees. 
No. 1535. JNO. A. ONEAL. 


(Endorsed :) Without recourse on me—John Nichols. Received 
on this note this 22nd day of May, 1880, nine thousand seven hun- 
dred and fifteen dollars and +35; dollars, assumed by John Dawson. 


Exuipir “Bb,” attached to deposition of A. M. Britton and marked 
"i 


Whereas John Oneal, of Will’s Point, Van Zandt county, Texas, 
is indebted to Hunter, Evans & Co., of East St. Louis and State of 
Illinois, and also to the City National Bank of I*t. Worth, Texas, in 
a large amount; and whereas the said Hunter, Evans & Co. and the 
said City National Bank of Ft. Worth have liens upon the home 
stock of cattle to secure said indebtedness of the said John Oneal ; 
and whereas the said Jolin Oneal has this day entered into a written 
contract with one John Dawson, of Tarrant county, Texas, for the 
sale and delivery of the said cattle belonging to the said John Oneal 
on the terms and conditions as shown by a written contract ex- 

ecuted and delivered between the said John Dawson and the 
505 said John Oneal, and by the terms of said contract the said 
John Dawson is to assume the payment of the said John 
Oneal’s indebtedness to the said Hunter, Evans & Co. & the said 
City National Bank of Ft. Worth, provided the said John Oneal 
shall deliver to the said John Dawson sufficient amount of eattie, as 
per contract price of said cattle, as shown by the said written agree- 
ment between the said Dawson & the said Oneal to pay off said in- 
debtedness: In the event that the cattle sold and delivered by the 
said Oneal to the said Dawson shall not be sufficient to pay off and 
discharge the fuli amount of said indebtedness, then the said Daw- 
son assumes & binds himself to pay off & discharge the said indebt- 
edness pro rata to the extent of the cattle received, which payment 
shall be made by the said Dawson to the said Hunter, Evans & Co. 
& to the said City National Bank of Ft. Worth by the first day of 
October, 1880. It is further agreed that this sale is made subject to 
the liens of the said Hunter, Evans & Co. & the said City National 
Bank of Ft. Worth, and that the said Dawson holds said cattle in 
trust for the said Hunter, Evans & Co. & the said City Na- 

506 tional Bank of Ft. Worth, as stipulated in this agreement. 
It is further agreed that the said Hunter, Evans & Co. & the 
City National Bank of I*t. Worth shall together select a man to accom- 
pany the said Dawson in driving said cattle from Texas to any point 
said cattle may be sold, and the man so selected shall have the legal 
possession of said cattle, and he shall receive the proceeds of the sale 
of said cattle from any & all purchasers of said cattle to the extent 

& amount of the said indebtedness assumed by the said Dawson. 

In the event that the said Hunter, Evans & Co. & the said City 
National Bank of Ft. Worth, Texas, cannot agree upon the person 
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to accompany said cattle, then the said Hunter, Evans & Co. & the 
City National Bank of Ft. Worth shall each one select a person, 
& the two persons so selected then shall have the joint possession of 
said cattle and shall jointly receive the proceeds of the sale of said 
cattle. It is further agreed that should the said Dawson not sell 
said cattle by the first ‘of October, 1880, then the said Hunter, Evans 
& Co. & the said City National Bank of Ft. Worth shall have 
507. ~—'the power & authority to take possession of said cattle and dis- 
pose of the same and apply the proceeds thereof pro rata to 
the said indebtedness 
It is further agreed that the said Dawson shall have h: indling and 
control and disposition of said cattle, subject to the stipulation ‘here- 
tofore expressed. 
In witness whereof we have, this 20th day of March, 1880, set our 
hands & seal- to this agreement. ) 
JOHN M. DAWSON. 
HUNTER, EVANS & CO., 
sy W. HUNTER. 
CITY NATIONAL BANK, 
By A. M. BRITTON, V. 


Attest: 
A. T. WATTS. 
ROB’T McCART. 


Exuripit “©,” “ B. M. A.,” to Britton’s deposition. 


STATE OF Texas, County of Tarrant: 
; Y 


Whereas Hunter, Evans & Co., of East St. Louis, Ills., & the City 
National Bank of Fort Worth, Texas, have each of them liens upon 
certain cattle described in said written liens to secure the pay- 
ment of certain moneys due the said Hunter, Evans & Co. and the 
said City National Bank by John A. Oneal; and whereas the said John 

A. Oneal has sold said cattle mentioned in said liens, to John 
508 Dawson: Now,therefore,thisagreement witnesseth: That the 

said Hunter, Evans & Co. and the City National Bank agree 
to said sale, provided the said Jno. A. Oneal shall, upon the delivery 
of said cattle to said Dawson,surrender to the said Hunter, Evans & 
Co. and the said City National Bank the proceeds of said sale, to wit, 
the paper of said Dawson, together with the contract of sale, and the 
said Hunter, Evans & Co. and the City National Bank agree to re- 
ceive the same in discharge, payment, and satisfaction of ‘their said 
claim, provided said paper or the proceeds of said cattle amount to 
a sum equal to the amount of their debts—that is, the full amount 
of indebtedness from said Oneal to the said Hunter, Evans & Co. 
and the City National Bank; but sbou!d the paper, liens, &e., aris- 
ing from the sale of said cattle by said Oneal to said Dawson be less 
than the amount of said debts, then the said Hunter, Evans & Co. 
and the said City National Bauk agree to receive the same and 
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credit said paper and proceeds upon the debt of said Oneal by pro- 
rating the same according to the amount received and according to 

: the respective debts of them, the said Hunter, Evans & Co. 
509 and the City National Bank, and the deficiency, if any there 

be, between the sale of said cattle and the amount of said in- 
debtedness the said Oneal hereby obligates and binds himself in 
lieu thereof to either, at the option of said Oneal, to pay in money or 
to pay in-his, said Oneal’s, note, well and sufficiently secured,to the 
satisfaction of them, the said Hunter, Evans & Co. and the City 
National Bank, by giving deeds of trust orsuch other liens upon the 
property, real or personal, as in Van Zandt county shall be of value 
sufficient to pay such deficiency, if any there be; and it is further 
agreed by and between the said Hunter, Evans & Co. and the said City 
National bank and thesaid Oneal that should thereariseany difference 
or trouble about the amount of the indebtedness of the said Oneal to 
said Hunter, Evans & Co. or the said City National Bank, then the 
amount agreed to be due between the parties shall be adjusted, satisfied, 
and discharged asaforesaid,and theamountin dispute shall besecured 
by said Oneal as aforesaid, and when the parties to said disputed 
amountagree or when thesame shall be determined by suit, arbitration, 
or otherwise, then said amount to be paid so hereinbefore stipulated, 

to wit, from the proceeds of said sale or from the security fur- 
510. nished by the said Oneal; and it is further agreed that should 

there be a deficiency between the amount of said sale of cattle 
by said Oneal — the said Dawson and the amount of said Oneal’s in- 
debtedness as aforesaid such deficiency, after being secured as here- 
tofore provided, shall be carried, owned, & held by and between them, 
the said Hunter, Evans & Co. and the said City National Bank, ac- 
cording to their respective claims, and the collections arising there- 
from to be prorated as hereinbefore provided for on the claims of 
them, the said Hunter, Evans & Co. and the said City National 
Bank. 

{t is further understood and agreed by and between the parties 
hereto that should this agreement, from any cause whatever, fail to 
be carried outand consummated, then nostatement or recital herein 
shall be construed to be an abandonment of any right, lien, or se- 
curity held by any of the parties hereto. It is further agreed that 
this instrument shall be deposited with the City National Bank of 
the city of Fort Worth and county of Tarrant, and by them held 
and safely kept, each party hereto or their attorneys at all times 

having access to the same and each party hereto entitled 
511 upon demand to a copy thereof. It is further agreed that 

should there be a deficiency as heretofore referred to, then the 
said Oneal agrees to secure said deficiency in manner as aforesaid 
by hens upon property owned by said Oneal, real or personal, and 
such deficiency to bear interest at the rate of 12 per cent. per annum 
from date and to mature on or before the Ist day of January, 1581 ; 
that this deficieney to be secured and delivered as above provided 
at the time said cattle are delivered over to the said John Daw- 
son. 
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In testimony whereof we, the said Hunter, Evans & Co., City 
National Bank, and Jno. A. Oneal, hereunto set our hands and scrolls 
for seal this 20th day of March, 1889. 


JOHN A. ONEAL. [SEAL. | 
CITY NATIONAL BANIs 
OF FORT WORTH, [SEAL. ] y 


By A. M. BRITTON, V. P. 
HUNTER, EV ANS & CO. [SEAL] 
By W. HUNTER. 
Attest : 
J. C. KEARBY. 
A. T. WATTS. 
ROB’T McCART. 


Depositions of John Oneal, J. C. Kearby, A. B. Allen, and John M. 
Lillard, witnesses for defendants, taken by and sworn to before 
A. H. Benners, a notary public of Dallas county, Texas, on the 
ord day of June, 1882. 

512 Int’y 1st. Are you acquainted with the parties to this 

cause ? ! 

Answer of Oneal. I am. 

Answer of Kearby. lam acquainted with some of the plaintiffs ; 
not with others. I know the defendants. 

Answer of Lillard. Iam acquainted with Capt. Evans, of pl’ffs ; 
am acquainted with def’ts. 

Answer of Allen. I am. 

Int’y 2nd. If you know, you will state why and on what considera- 
tion the notes described in complainants’ original petition were 
executed by defendant Oneal, if they were executed by him, and 
state whether they represented a real consideration, ascertained and 
agreed on when they were executed, or a proposition, liability, o1 
something else; and, if so, what. 

Answer of Oneal. The consideration on which said notes were ex- 
ecuted was partly advances that the pl’ffs had made to me on cattle, 
and the balance of the amount of said notes was for advances that 

it was agreed they would afterwards make. They only rep- 

513 resent a real consideration for a part, and for the balance a 

prospective lability. | 

Answer of Kearby. [ know nothing of my own knowledge of the 
matters inquired about. : 

Answer of Lillard. I know nothing of it. 

Answer of Allen. I don’t know. 

Int’y 3rd. Have you seen and examined pl’ffs’ statement of ac- 
count against de ofendant, John Oneal, as exhibited in their plead- 
ings and in their de positions taken and filed in the State court in 
this case? And, if you have, you will state whether there are any 
items or charges in them that are unjust or untrue; and, if so, point 
out the items and state the objections to each, and state the source 
or means of your information, whether derived from intercourse or 
communications with pl’ffs or their agents, or otherwise. 
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Answer of Oneal. I have seen pl’ffs’ statement of account in the 
transcript In this case. There are incorrect and unjust items in it. 
All items charged me of payments to shippers are not correct or 
just, except $40.00 paid McMillen. If they have any showing 

for the others they are correct, but they had positive in- 
dl4 structions to pay nothing to shippers without instructions 
from me. ‘The items relating to eattle shipped to Chicago 
before September are incorrect and not just, because they had no 
authority to ship to Chicago nor any instructions from me to ship 
away from St. Louis before September. All items of ‘drafts drawn 
for me or charged to me—drawn by W. Hunter—are incorrect and 
unjust, except the draft of June 24th, 1879, for $2,500.00 He drew it 
without my consent and I ratified it. The items of interest in the 
account are wrong In this, that they compounded interest monthly 
and charged interest and discount also on my notes, the notes draw- 
ing interest. A. G. Evans said to me that these nic of interest 
were wrong and that they would knock it off. There are incorrect 
items for hauling cripples, for which cripples, except one, I find no 
credit to my account. The item of Sept. 17th, 1879, cash sent by 
Hunter, $6,641.86, I do not understand, though it is in my favor. 
The item of exchange on Chicago is incorrect; they had no right 
to ship to Chicago before September. The item of shipment to New 
York is not correct or just; they had no authority to ship them 
there when they did it. 
Old Answer of Kearby. I know nothing of my own knowledge 
of the matters inquired about. 

Answer of Lillard. I have thoroughly examined said account, 
pp. No-. 265-271 of record. I find that their statements of account 
are incorrect according to the books and papers in my possession of 
the defendant Oneal. The first item I find incorrect is June 3rd, 
1879, “cash paid your draft, $700.00.” find no credit on the books 
of John Oneal to'such draft and I find no stubs in the draft books 

of Oneal of such draft being drawn. Thestubsare all filled up before 
that date and after that date, and there are no stubs blank or torn out 
between dates before and after that date. At that time he used only 
two draft books of his firm—one at Fort Worth and one at Will’s 
Point—and this answer applies to both of them. ‘The next incorrect 
item on said account is “July 8th, 1879, Oneal and Downing’s account 
transferred to Jno. A. Oneal’s account, $111.50.” The book-keeper of 
plaintiff- has either erred in statement of July Ist rendered Oneal & 
Downing, hereto attached, marked Exhibit“A,” or haserred in his final 
staternent rendered toJno. A. Oneal, of which the account in the 

516 record isacopy,to the amount of $100.00. The next item incor- 
rect is “Aug. 8th, 1879, cash paid Wm. Hunter, drafts, 
$8,898.25.” From City National Bank of Fort Worth, monthly 
statement of account with John Oneal for Aug., 1879, and further 
investigation of said bank’s books made by me, in connection with 
Mr. Lomax, cashier of said bank, we find that Wm. Hunter drew 
said drafts on his own form, No. 170, which was placed to his credit on 
the books of said bank and not to the credit of Oneal—no endorser 
on said drafts. I find on Oneal’s books no credit corresponding 
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with this draft or any transaction of that nature. The next incor- 
rect item is “Sept. Sth, 1879, bills payable, acceptance due Sept. 
10th, 1879, $17,251.15.” I find from the books of Oneal and from 
City National Bank’s monthly statement to Oneal for Sept., 1879, 
and from investigation of said bank’s books, with Mr. Lomax, 
eashier of said bank, that Wm. Hunter drew a draft on J. A. Oneal’s 
form No.40,and endorsed by Wm. Hunter for $17,251.15. $4,251.15 
of that amount was placed to the credit of J. A. Oneal and $18 000. 00 
was placed to the credit of Wm. Hunter. Oneal’s books and papers 

do not show that Wm. Hunter had any right to have such 
517 amount placed to his credit or that he had any right to draw 

such draft, and Oneal’s books and papers do not show tha t 
Wm. Hunter has accounted to him in any way for said amount. 
The next item incorrect is “Sept. 17th, bills payable, accepted Wm. 
Hunter’s drafts, due Aug. 2nd, 1879, $6,724.41.” I can’t find any- 
thing in the books and papers of Oneal justifying any such trans- 
action or relating to it in any way. The next item incorrect is 
“Oct. 22d, 1879, cash paid W. H.’s draft, $1,006.54.” I can’t find 
anything in the books and papers of Oneal justifying any such 
transaction or relating to it in any way. The next item incorrect 
is “Sept. 20th, 1879, loss on 129 catile shipped to New York, $665.99.” 
I claim this item is incorrect and unjust, because they do not state 
what cattle they were when shipped; they don’t render any account 
of sales either from St. Louis or New York of that lot of cattle; they 
don’t render any statement showing whether there was sus- 


tained by Oneal a loss or gain. I don’t find anything rela- 
tive to this transaction in Oneal’s” papers or books. The 


interest charges of “Sept. 50th, 1879, $50.06 ; Oct. 24th, 1879, 
$196.08; Nov. 25th, 1879, $278.41: Dee. 31, 79, $192.25: 
518 Jan’y 3l1st, 1880, $158.96 ; Dee. 31st, 1880, $1,288.98,” amount- 
ing in the aggregate to $2,164.69, are incorrect according to 
Oneal’s books and papers, as there is nothing in them relating to 
said charges or showing why the same had been charged. I don’t 
find from Oneal’s books that Hunter, Evans & Co. had credit for 
amounts paid shippers, as charged in their account, or from any 
papers in his office that they had authority to pay shipper '. The 
items are, “ May 15th, paid shippers $5.00; June 9th, paid shippers 
$3.00; June 28th, — shippers $2.00; July 24th, paid shippers $2.00 ; 
Aug. llth, paid shippers $13.00; Sept. 26th, paid shippers $16.00 ; 
Oct. 6th, paid shippers $2.00; Oct. 7th, paid shippers $10.00 ; Oct. 
15th, paid shippers $10.00; Oct. 21st, paid shippers $20.00.” The 
item of May 17th, 1879, “telegrams, $5.25,” is incorrect according 
to Oneal’s books. The item of Sept. 6th, 1879, “telegram, $1.80,” is 
incorrect according to Oneal’s books. ‘The item of Nov ember Sth, 
“telegram, $2.55,” 1s also incorrect according to Oneal’s books. The 
item of June Ath, 1879, Oneal & Jones’ balance of account, 829.40), 
is incorrect according to Oneal’s books. He has no statement in his 
office showing why he should be charged with that balance. The 
item of July ’ 9th, 1879, * Newton’s order, 85.00,” is incorrect : 
519 no authority shown for it by Oneal’s books and papers. The 
item of July 15th, 1879, Wm. Hunter’s account, $221.00, is 
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incorrect. Oneal’s books shows no such transaction and the papers 
show no authority for placing this account to Oneal’s debit. The 
item of Sept. 7th, 1879, “cash paid your draft, $124.15,” is incorrect, 
because the books do not show that amount credited and the draft 
books show no stub for such draft. The item of Nov. 12th, ’79, dis- 
count on 3 bruised cattle, $20, which is charged Oneal’s account— 
this is error, because the books & papers of Oneal show no authority 
for this charge. The item of Dee. 5th,’79, paid W. H.’s draft, $652.53, 
is Incorrect. Oneal has nothing upon his books or among his papers 
that show that Wm. Hunter had any right to draw such draft or 
that Hunter, Evans & Co. had any right to pay it. The next item 
incorrect is Dee. 25rd, Oneal & Atkinson, balance of account, $2.04. 
They erred in making this charge, as per books & papers in Oneal’s 
office we have no statement showing why such charge should be 
made. The item of Nov. 6th, 1879, exchange on Chicago draft, 
$16.00, is incorrect. Oneal’s books & papers show no entry or 

reason why exchange should be charged on any draft. The 
520 item Nov. 7th, 779, paid Miller for handling cattle, $8.00, is 

incorrect. QOneal’s books & papers do not show that they had 
any authority to charge this to Oneal. My means of information 
are that 1 was book-keeper of Oneal from Nov., 1880,to March 12th, 
1882, aud had the custody and conirol of his books & papers and kept 
them. 

Answer of Allen. I don’t know. : 

Int’y 4th. If def’t, John Oneal, ever gave to pl’ffs a bil! of sale of 
any cattle state whether the transaction in which it was given was a 
sale or a mortgage, and if you have any paper or papers relating to 
that question attach the same as part of your answer. 

Answer of Oneal. I did give plaintiffs a bill of sale, dated August 
20th, 1879, to my home stock, a copy of which I attach to my answer, 
marked Exhibit “A,” and make a part liereof. It was im form a bill 
of sale, but it was only given to secure my notes of that date and one 
previous to it. 

Answer of Kearby. I knew nothing of my own knowledge of the 
matters enquired about. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 
o21 Int’y Sth. You will state, as near as you are able, the num- 
ber, brands, and value of cattle and horses owned by def'’t, 
John Oneal, in the months of March, April, and May, 1880, previous 
to his sale and delivery of any to def’t, John Dawson, and state 
where they ran or used, and state also the character and value of 
other property, if any, owned by said John Oneal at that time. 

Answer of Oneal. I owned about 150 head of horses to 175 head, 
branded O N mostly,some fewin other brands, worth between 5,000 
or $4,000. I owned about 2,400 head to 3,000 head of cattle, branded 
O N — hip and side, and some O N on side, and the majority “76” on 
shoulder or neck, and some branded H and some I and some X 
and various other brands, in value about $25,000.00, and if I had 
not been forced to sell the way I was I could have sold them for 
$30,000.00. They ran & used in Van Zandt, Kaufman, and Rains 

00—3587 
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counties, and some in Hunt county. I also owned $25,000.00 worth 
of lands and Will’s Point property, and about $3,000.00 miscellane- 
ous property—sheep, wagons, farming utensils, buggies, Wc. 

Answer of Kearby. I know nothing of my own knowledge of the 

matters inquired about. 
522 Answer of Lillard. I don’t know. 
Answer of Allen. I don’t know. 

Int’y 6th. State whether, in the month of March, 1880, or about 
that time, there were any negotiations between said John Oneal and 
Hunter, Evans & Co. or John Dawson in regard to the sale of the 
whole or any portion of the said Oneal stock of cattle; and, if so, 
state what they were, and if the sale was made to John Dawson 
rather than to Hunter, Evans & Co. state why that was, and state 
also whether the contract to sell to Dawson was or was not made 
with the knowledge and concurrence of Hunter, Evans & Co., and 
state your means of knowing such fact. 

Answer of Oneal. There were negotiations of that kind for the 
sale of all of them I could gather by the time specified in the con- 
tract between us, as the contract shows. Thesale was made to Daw- 
son rather than to Hunter, Evans & Co. beeause Dawson oifered me 
more money for the cattle than they were willing to pay me tor 
them. The contract was made with the knowledge and consent of 

Hunter, Evans & Co., and was signed by them by Wm. Hun- 
523 iter as agent, as shown by the contract, and witnessed by A. 

T. Watts as attorney on their side and Rob’t McCart on the 
bank’s side. 

Answer of Kearby. Some time in March, 1880, Oneal was propos- 
ing to sell to def’t, John Dawson, a stock of cattle, but on account of 
the existence of some mortgage held by Hunter, Evans & Co. and 
by the City National Bank of Ft. Worth, which was said to be on 
these cattle, he had to obtain their consent to this sale. Oneal em- 
ployed Word & Kearby, attorneys, to assist him in adjusting the 
matters, and I went with Oneal to Ft. Worth to get a conference 
with Hunter, Evans & Co. through their reputed agent, Wm. Hun- 
ter, and the City National Bank. We had a conference, the City 
National Bank being represented by its attorney, Rob’t MeCart, Esq., 
Oneal being represented by me, and Wm. Hunter declined the con- 
ference until he could get his attorney there, Judge A. T. Watts, 
who lived in Dallas. He went to telegraph for him, and Judge 
Watts came on the train that day. Judge Watts arriving, Oneal 
thereupon consum-ated the contract with Hunter, Evans & Co. and 
the City Nationel Bank, of date March 20th, 1880, which was in 

writing, signed by John A. Oneal, the City National Bank 
024 of Ft. Worth, Texas, by A. M. Britton, V. P., and Hunter, 

Evans & Co. by W. Hunter, witnessed by J. C. Kearby, A. T. 
Watts, and Rob’t McCart, a copy of which is hereto attached, marked 
Iexhibit “A.” Oneal also concluded a written agreement with John 
Dawson, of date March 20th, 1880, signed by John A. Oneal and 
John M. Dawson and attested by Robert McCart and A. T. Watts, 
for the sale of the cattle inquired of. I hereto attach said agreement, 
marked Exhibit “B” — made a part of my answer. There was 
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also a written agreement made on the same date and signed by John 
M. Dawson, Hunter, Evans & Co., by W. Hunter, City National 
Bank, by A. M. Britton, V. P., attested by A. T. Watts & Rob’t Me- 
Cart, of which [ attach a copy, marked “ Exhibit C” and made a 
part of my answer. I[ don’t know the motive that actuated the sale 
to Dawson; it was made with the consent of their attorney and 
their agent, W. Hunter. I know it because I was there and heard 
them all agree to it. 

Answer of Lillard. I don’t know. 

Answer of Ailen. I don’t know about the negotiations to sell, 

nor why made to Dawson rather than Hunter, Evans & Co., 
525 nor whether with their knowledge and consent. I know of 

the bill of sale being executed by Oneal to Dawson when the 
rattle were delivered to Dawson. J wrote the bill of sale. It was 
made in the presence of Hunter, Evans & Co.’s agent, Lewis Evans; 
he concurred in it. 

Int’y 7th. If you state any contract of sale was made with Jno. 
Dawson you will also state what was done and who by preparatory 
to the executing of such contract by delivery of the cattle sold. 
[f any labor or expense was gone to please state what it was and 
the value of the same. If any cattle were gathered or penned please 
state the number, description, brands, and value, and, if penned, 
state where at, at what time, and for what purpose, and if Hunter, 
vans & Co. or either one of them or any of their agents knew of these 
things being done while in process of being executed state also 
about that. 

Answer of Oneal. I hired men and put them to work on the range 
to gather the cattle at my ranche, near Will’s Point, & they were 
gathered & penned there and turned over & delivered there. The 

expense to me was between $500 & $600.00. ‘They were 
526 gathered for delivery. Hunter, Evans & Co. had their agent, 

Lewis Evans, there, & he knew what was being done. ‘They 
also had their agent, Gen. McCulloch, there when the delivery was 
made. He was said to be representing Hunter, Evans & Co. and 
the bank. 

Answer of Kearby. I know that Oneal went home, & about the 
time mentioned in Exhibit“ B” he had a quantity of cattle gathered 
& in herd, about the 20th day of May, 1880; I cannot state number 
& brands. As to the amount of labor & expenses | know nothing 
personally. The cattle were penned in the neighborhood of Will’s 
Point and for the purpose of delivery to John Dawson. ‘There was 
one Evans, claiming to represent pl’ffs, and Judge A. T. Watts, their 
attorney, present and knew what was being done. 

Answer of Lillard. I know there was some transaction, but I do 
not know the nature of it. 

Answer of Allen. Yes; Oneal had the cattle gathered ; I helped 
gather them. I don’t know amount of labor & expense; 1 cannot 
give the number. They were in different brands; some were in the 

ON brand, hip and side, some in the H brand, some O N, 
527 side, and some N O. I cannot state the value. They were 
penned at Oneal’s ranche, about 2 miles east of Will’s Point, 
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in May, 1880, to be delivered to Dawson. There agents, McCulloch 
and Lew. Evans knew of their being done. 

Int’y 8th. If you know of any conspiracy, combination, or agree- 
ment upon the part of yourselves or either of you, or on the part of 
said John Dawson, or on the part of the City National Bank of Ft. 
Worth, or of any officer, attorney, or agent of any of them to cheat, 
mislead, deceive, or defraud the pl’ffs or either of them or any agent 
or attorney of theirs in regard to the making of any contract, agree- 
ment, sale, settlement, — compromise between said parties or any of 
them, and particularly if any such thing occurred in the city of Ft. 
Worth pending negotiations between said parties, you will please 
state what it was fully and in detail. Did or did not any such thing 
take place within your knowledge? 

Answer of Oneal. No such thing oceurred. Dawson offered more 
for the cattle at my ranche than they were willing to give delivered 

at Pilot Point. They would not take them at my ranche, 
928 and that is all the reason I know of why Dawson got them. 

There was no deception, fraud, or misrepresentations what- 
ever that [ know of. 

Answer of Kearby. I know of no conspiracy or combination to 
cheat, swindle, or defraud pl’ffs by Dawson or the City National 
Bank or Oneal or any of their attorneys, at Ft. Worth or elsewhere, 
and if any such thing ever occurred I know nothing about it. 

Answer of Lillard. Not to my knowledge. 

Answer of Allen. I don’t know. 

Int’y 9th. Where you present at or near Will’s Point when a de- 
livery of cattle was made by said John Oneal to def’t, Jno. Dawson, 
in May, 1880, &, if you were, state the circumstances of such de- 
livery? State what was delivered, the purpose of such delivery, 
whether pl’ffs or their attorneys or agents had knowledge of such 
delivery, and how you know they had, & whether they assented or 
objected to it, & state if they knew, at & before such delivery, 
whether said John Oneal disputed any portion of pl’ffs’ demand 

against him, & what portion. 
529 Answer of Oneal. I was there and turned over the cattle ; 

I counted them out to Dawson myself; the number of cattle is 
shown by the bill of sale. They were delivered under the contract 
made in Ft. Worth, on March 20th, 1880. The delivery was made 
while pl’ffs’ agent, Gen. McCulloch, who‘also represented the bank, 
& Lew. Evans, who said he represented pl’ffs, were present, and with 
their knowledge and consent. I know they knew it, because I was 
there. J. B. F. Sampsel, pl’ffs’ agent, was also there while the de- 
livery was going on. He knew I was disputing the matters of the 
Wm. Hunter’s drafts, the New York shipment, and the items of 
interest. 

Answer of Kearby. I was in Will’s Point on the day «& date the 
cattle were delivered to Gen. McCulloch, who was the agent of pl’ffs 
& the City National Bank, and to Jno. Dawson. I don’t now re- 
member how many cattle were delivered. I don’t know their value, 
and the purpose of the delivery, I suppose, was to enable Oneal to 
pay a debt of Hunter, Evans & Co. & the City National Bank, col- 
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lect one —, and, on Dawson’s part, to make some money out 
530 of the cattle if he could. A man claiming to be pl’ffs’ agent, 
named Evans, was present, and their attor ney, Judge Watts, 
was present, and did have knowledge of what was going on and of the 
delivery of the cattle; and when the cattle were deliv ‘ered and their 
value ascertained Judge A. 'T. Watts, Rob’t MecCart, and myself 
met, &, with their knowledge and consent, Jno. Dawson executed 
his obligation accordingly to the- contract, “« Exhibit C,” which was 
turned over to the pl’ffs & City National Bank, and pl’ ffs assented 
to all this. They did know, at and before the deliver y and as early a 
March 20th, 1880, that Oneal disputed a large portion of their 
account, and their attorney, Judge Watts, was furnished with a 
statement of the items in their account disputed. 

Answer of Lillard. I was not at the pens when the delivery was 
made; | cannot say. 

Answer of Allen. I was; the delivery was to satisfy Oneal’s in- 
debtedness. He sold the cattle to Dawson; the number of eattle 
were delivered; I cannot state how many. PI’fts’ agent, McCul- 
loch, and Lew. Evans were present, had knowledge of it, and 

assented to it. Evans knew that Oneal dis sputed portion of 
531 plfts’ claim; I don’t know what portion of it. 

Int’y 10th. Did Jno. Oneal deliver to said John Dawson all 
the cattle he then owned at that time; and, if not, how many, of 
what value, and in what brands did he have over or remaining, & 
did he make any offer to deliver more; &, if so, what was the offer 
& to whom made. Was it accepted; if not, why not? What did 
Dawson do with the cattle delivered to him. What else could he 
have done with them consistently with his known object in buying 
them? What, if anything, did he do in the way of paying or secur- 
ing the price ¢ agreed on for their purchase? Did pl’fls receive any 
money or other thing on account of such purchase ; &, if so, state 
what and the circumstances of the same 

Answer of Oneal. I did not deliver al the cattle I had; I deliv- 
ered all I could gather. I don’t know how many I had left the 
sheriff's writ of sequestration will show. I had some branded, as 
appears by bill of sale, to John Nichols, of the City National Bank of 
Fort Worth. 1 offered to gather up about 400 head more if he would 

wait; but Dawson seid he could not wait. He had to go 
532 ~=to the nation by a certain time to deliver on an Indian econ- 

tract. Dawson drove off the cattle delivered to him except the 
cows & calves; these he sold to Frank -Houston at my ranche. He 
paid what he got from Houston according to contract, [ was informed. 
I don’t see what else he could have done; I don’t see except what 
he did do. I don’t know what he did about paying or securing ex- 
cept that they, the pl’ffs and the City National Bank, receipted me 
at the time he got the cattle for the price of them, and they had an 
agent along with Dawson to receive the money when the cattle were 
sold. I cannot state whether pl’ffs received the money or not. I 
was told that they received the money for the cows & calves sold 


Frank Houston & a 104 head of cattle sold afterwards. Attorneys 


had charge of the negotiations and transactions testified to by me, 
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and all the business was cénducted by him for me, by Watts for 
the pl’ffs, Robt’ McCart, Esq., for the bank, except the handling & 
delivery of the cattle. This was done by me and Dawson & Gen. Me- 
Culloch & Lew. Evans & Sampsel & the sheriff; with the latter I had 
no part. 
Answer of Kearby. I understood from Oneal that he had 
533 not gathered all his eattle from want of time. I do not know 

how many remained on the range or their value. My recol- 
lection is that Oneal said if they would wait a few days longer he 
would gather more cattle, but the exponice | in holding those already 
gathered was too great for them to wait. I don’t know of my own 


knowledge of pl’ ffS receiv ing any portion of purchase-money. 


Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. Dawson drove the cattle off. I 
think that was all he could do. I don’t know what was done about 
paying or securing. 

Int’y 11th. State what you know in regard to negotiations between 
pl’ffs & said John Oneal pending at the time of such deliv ery to 
John Dawson or afterwards in regard to settling or adjusting or 
securing any disputed matter of account between them, and if the 
same was settled or failed to be settled please state fully why that 
was, and you will please examine pl’ffs’ amended bill and state what 
is the truth as to the matters and things therein alleged to have oc- 

curred between said Oneal and his attorney and agents and 
d34 — pl’ffs and their attorneys and agents. 

Answer of Oneal. Negotiations were pending at the time 
about settling thedisputed items of account & had been pending some 
time. It was agreed in the contract between me, Hunter, Evans & 
Co., and the bank that after the claim of the bank and the undis- 
puted part of Hunter, Evans & Co.’s account were paid the disputed 
items should be settled, by suit or arbitration, and secured by me on 
other property if there should not be enough over of the proceeds 
of the cattle after paying the bank & the undisputed part of Hunter, 
Evans & Co.’s account. These disputed items were not settled, be- 
cause after agreeing to arbitrate the matter & selecting men to arbi- 
trate they withdrew and refused to arbitrate. I have examined said 
amended bill. Theallegationsin said bill of representations made by 
me, which were untrue, are false allegations. JI made no misrepre- 
sentations, and none were made by my authority or in my presence 
or with my knowledge by any agent or attorney of mine. All the 
statements of facts made by me or by my authority or in my pres- 
ence by any agent or attorney are embodied in the written contracts 

& were and are true as set out in said contracts. 
Q00 Answer of Kearby. Between the time the agreement at 

Fort Worth was made for delivery of the cattle and the time 
of delivery to Dawson, Oneal’s book-keeper, Jimmie Swain, came to 
Dallas with Oneal’s books and papers for the purpose of making a 
settlement of disputed items with the authorized representative of 
Hunter, Evans & Co. No settlement was made, and I only know 
the reason of such failure from what Swain told me, and that is all 
I know that was done or said about settling the matter between the 
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agreement and delivery. Hunter, Evans & Co. agreed to have a 
man at Dallas with their statement to meet Jimmie Sws ain, Oneal’s 
book-keeper. If they had such man here and he met Swain I am not 
aware of it. PI’fls’ agents and attorneys were informed at Ft. Worth, 
at the time of the making the agreements referred to, that the items 
that were contested, and it was agreed that those items when ascer- 
tained by suit, arbitration, or otherwise should be secured as 
heretofore stated and as shown by exhibits made a part of my 
answer. This settlement of disputed items was not had, because 
pl’ffs would not agree with us upon the arbitrators. After 

the time of the delivery of the cattle and on the same day 
086 the matter of selecting arbitrators was discussed, and pl’ffs 

chose their man and Oneal his man, and we appointed a time 
thereafter to meet and arbitrate at Will’s Point. We did meet & 
pl'tis refuse- to abide by the selection made by them at the former 
meeting, and said they wanted to select a man from Dallas or else- 
where than Will’s Point to arbitrate for them. I thereupon give 
them a list of names from 12 to 14 citizens of Dallas of whom we 
would be willing to accept any one. I don’t remember all the 
hames ; among them was Capt. W. H. Gaston & G. M. Swink & others 
not now remembered. I furnished them a list & gave it to Judge 
Watts. So far as I know personally there is very little, if any, ‘of 
truth in pfs’ amended bill, except as I have heretofore stated and 
as I will hereafter state. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 

Int’y 12th. Since pl’ff- instituted this suit have they caused any 
of the property of John Oneal to be taken or seized by writ of seques- 
tration or otherwise, & if they have caused the seizure of any stock 

state how, by whom and when, and the value per head 
Qof of such stock, & state what has been done with the same, and 

give your estimate of the loss or damage occasioned said 
Oneal thereby and your reasons for such estimate, and if the actions 
of pl’ffs in connection with the premises have caused or occasioned 
other damage to said Oneal state what it was and, your estimate of 
the amount of such damage. 

Answer of Oneal. They have; there was issued from the district 
court of Montague county a writ of sequestration to the sheriff of 
Van Zandt county, & he levied on cattle of John Oneal’s; the num- 
ber will appear by his return. They were worth on an average of 
$15.00 a head, with the exception of the calves; they were worth 
about $7.00 per head. He valued the whole at $10.00 a head. He 
would not let me grade them or have anything to do with them. 
They were taken “off by Sampsel, with the exception of 10 milk 
cows & calves I gave bond for. This was June 28th, 1880, that 
I received a notice of levy. I don’t recollect the date when they 
shipped the cattle away. I was injured at least $5,000 in the way 

they handled the cattle, and was injured in the use of my 
538 ranche and damage to my credit at least $2,000 more. My 
reason for my estimate as to handling the cattle is that I could 
have realized $3,000.00 more by a sale if “they had been handled 
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and sold by me than was realized. I had eredit before & this de- 
prived me of it. It was of value in my business to me, and by its 
loss I was damaged at least $2,000.00. 

Answer of Kearby. [ don’t know anything of this personally. I 
have seen the sheriff of Van Zandt county in possession of cattle 
claimed by Oneal which the sheriff said he had taken by virtue of 
the supplemental writ of sequestration in the district court of Monta- 
gue county. 

Answer of Lillard. I know some eattle of his were seized by the 
sheriff of Van Zandt county in the spring of 1880,in May or June; 
don’t know how many or the value. I don’t know what was done 
with them; they rendered him no statement of them. I do not 
know the amount of damage done to Oneal. 

Answer of Allen. They have. They were taken by the sherilf of 
Van Zandt county by writ of sequestration in June or July, 1880. 

They were worth $15.00 ahead. I don’t know what was done 
559 with them. I can’t estimate his damage, though I know he 
was damaged. 

Int’y 15th. If you were present at Ft. Worth about the 20th of 
March, 1 880, when agreements between pl’ffs & def’ts were entered 
into, if so, state what conversations were had between any of the 
defendants or their attorneys or agents and pl’ffs or their attorneys 
or agents, and particularly what representations were made about 
the number of the O N brand of cattle or about the number of cattle 
other than the O N brand, ineluding the bank’s lien, given by def ’t 
Oneal. Did you see A. T. Watts there? What was he doing ? 
What did he say? What was said in his presence by def’t or 
agents ¢ : 

Answer of Oneal. I was present at the time. As to conversation 
as to number of cattle, I stated that they never had been gathered 
and l did not know the number; that I thought there were ‘between 
2,500 & 3,000, and, not knowing the number the prov ision was made 
in the contract for securing the disputed items of pl’ffs’ account with 

me upon other property if the price of the cattle should not 
540 prove enoygh to pay the bank and pi’ffs’ account. This is 

all the conversation had to my knowledge, except matters that 
I set out in the contract fully. If there was any combination or 
conspiracy I know nothing about it. I saw A. 'T. Watts there ; he 
was in the negotiation as attorney for pl’ffs, and as such signed and 
witnessed the papers, as appears on both the contracts between Oneal 
& Dawson & John Dawson, Hunter, Evans & Co., and the City Na- 
tional Bank. 

Answer of Kearby. I was present at the meeting at It. Worth 
when the agreements inquired of were signed. I cannot undertake 
to state all that was said. I do not now recollect the number of 
cattle Oneal represented that he had, but I think he stated that he 
believed that he had cattle enough to pay both of them. I remem- 
ber that Mr McCart and Mr. Britton both claimed that their mort- 
gage was superior because of defective acknowledgement or defective 
record of Hunter, Evans & Co.’s mortgage or bill of sale. I remem- 
ber, to-, that they, McCart and Britton, claimed that their mortgage 
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covered cattle that were not embraced in Hunter, Evans & Co.’s bill 
of sale, but in that controversy Oneal and myself had no part 
541 or parcel. That only involved a priority of liens and Oneal 
wanted to pay both of them. <A. T. Watts was there and he 
was there representing Hunter, Evans & Co., and I have stated, as 
near as I remember, what was stated in his presence. 

Answer of Lillard. I was not present. I don’t know. 

Answer of Allen. I was not present. 

Int’y 14th. Do you know or can you set forth any other matter or 
thing which may be of benefit or advantage to the parties at issue 
in this cause or either of them or that may be material to the sub- 
ject of the your examination or the matters in question in this cause ? 
If yea, set forth the same fully and at large in your answer. 

Answer of Oneal. Jerome Kearby is my attorney; had charge of 
the negotiations and transactions testified to by me, and all the busi- 
ness was conducted by him for me, by Watts for the pl’ffs, and Rob’t 
McCart, Esq., for the bank, except the handling & delivery of the 
cattle. This was done by me and Dawson and Gen. McCulloch & 
Lew. Evans & Sampsel and the sheriff. With the latter I had no 
part. 

Answer of Kearby. I have answered fully. 

Answer of Lillard. Allcattle sold by pl’ffs for Oneal in the — 
542 1879 was sold from # cent toa cent lower than the market 
quotations as published in the St. Louis Republican market 
report. [attach as exhibit to my deposition statements of account 
of City National Bank of I*t. Worth, referred to in my answer to in- 
terrogatory ord; statement for Aug., 1879, marked Exhibit B“1;” 
statement for Sept., marked Exhibit B “2.” Lalso attach all the ac- 
count of sales rendered by pl’ffs to Oneal for Sept., 1879, marked 
Exhibits C 1, C 2, C 3, C 4, C 5, C 6, C 7, C 8, C 9, C 10, C 11, C 12, 
& C13. IJ also attach as exhibits hereto receipt received from Hun- 
ter, Evans & Co., pl’ffs, by Oneal for 280 eattle, Sept. 11th, 1879, 
marked Exhibit “ D,” which shows that the 120 out of that lot were 
not sent to New York as claimed, the account of sale showing that 
the 280 head were sold in St. Louis-on Sept. 12th, 1879, and Oneal 
credited with proceeds of the 280.. The cattle shipped to New York 
are of some other lot and not accounted for. I also attach hereto as 
an exhibit a general statement of account between pl’ffs and defend- 
ant Oneal made by me from the books of Oneal, marked Exhibit“ E.” 
Said statement of account is correctly made from said books and is 
correct. 
Answer of Allen. At the time John Dawson purchased the 
5438 eattle from John A. Oneal I was cattle and hide inspector of 
Van Zandt county and made inspection officially of tne said 
cattle, and delivered to John Dawson the inspection list or certificate 
of inspection, duly signed and authenticated by me, of which | hereto 
attach a certified copy, marked Exhibit “A,” and made a part of my 
answer hereto. 


ene Te ATINT. LT TRE ae RE ae ES ry eee meene cernelacinposeeneis dhaliwatimion aitA iG Nil De aii earn NAc thar AO Ne ps Mee 


7 _ ren es ry 
Te RES, Gee 


949 THE CITY NATIONAL BANK OF FORT WORTH ET AL. VS. 


Cross-interrogatories : 

Cross-int’y Ist. How much was Oneal actually indebted to com- 
plainants at the time the notes sued on were executed? Did not 
Oneal and complainants have a settleinent at the time the said notes 
were executed and delivered—that is, did or not the parties agree as 
to the amount then due by Oneal to complainants, and were not the 
notes executed for the amount then estimated to be owing by Oneal 
to complainants? If not, then were not the notes executed for the 
amount then estimated to be owing by Oneal to complainants and 
for an amount or amounts thereafter to be advanced by complain- 
ants to him or his order? 

Answer of Oneal. I cannot tell without seeing the accounts. We 
did not havea settlement; nothing wassaidabout a settlement. The 
parties did not agree as to amount due by Oneal to pl’ffs and the 

notes were not executed for an —— estimated to be owing 
544 by Oneal to complainants; they were for what was due and 
for advances to be made by them for me. 

Answer of Kearby. I know nothing about the matter inquired 
about in cross-int’y Ist. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 

Cross-int’y 13. Did not vou, John Oneal, with your own hand, 
write complainants on Feb’y 2nd, 1880, from Will’s Point that, ac- 
cording to your books, you owed them, complainants, sixteen thou- 
sand & three hundred dollars, and do you, J. C. Kearby, know any- 
thing whatever, of your knowledge, of ‘the state of accounts between 
said parties ? 

Answer of Oneal. I do not recollect any such ietter. I never 
thoroughly examined my books with regard to the account until 
they insisted on having a deed of trust with power of sale in 15 days 
to secure the debt they, claimed. I then had J. M. Lillard examine 
my books thoroughly, and, according to the books, instead of me 
owing them $16,000 they owed me near that amount. 

Answer of Kearby. I know nothing, of my own knowledge. 
545 Cross-int’y 2nd. Js it not true that the items you object to 
. and claim to be unjustin complainants’ statement of account 
consists in part of certain drafts drawn by Wm. Hunter for you on 
the complainants, and is it not true that you, Oneai, received the 
proceeds of these drafts—that is, were not the amounts placed to 
your credit at the bank in Ft. W orth and applied to the payment 
of cattle purchased by Oneal from other parties, and is it not also 
true that Oneal wrote to Wm. Hunter asking him to protect Oneal 
in paying for such cattle? As to the cattle shipped by complain- 
ants to New York for Oneal, did he or not authorize said sbipment—- 
that is, did he or not write a letter to the complainants authorizing 
the shipment? You will examine the account and then state 
whether or not Oneal is therein credited with the amount received 
by complainants from the New York shipment. 

Answer of Oneal. It is. I cannot tell whether I received the pro- 

ceeds or not. I have been hunting for it, and I cannot find where 
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it went. My book-keeper, Jno. M. Lillard, has been hunting for it 
about a year, and he cannot find it, as shown by his statement of 
account now on file between me and Hunter, Evans & Co. It may 
have been placed to my credit in Ft. Worth, but I have not found 

it, except the $2,500, as stated in my answer to direct inter- 
046 rogatory. I have no knowledge of having so written Hunter. 

ry "<9 = ° 

Phe $2,500.00 referred to—Hunter told me he had drawn it 
when I came back from my trip West. He said he did not know 
whether he has done right. I had-it charged up and told him not 
to do so any more; I could run my own business. I did not write 
authorizing the shipment to New York of the cattle that were shipped 
there, but I wrote to them after they had shipped them to ship any- 
where rather than sell in St. Louis or give to canning company. I 
did not want any more canning in mine. I wish they would pro- 
duce said letter. I have examined the account. I cannot find that 
I am credited with anything for them, but am charged witb a loss 
on them. They wrote me that they had weighed up the cattle at 
2.85 or 2.95, as shown by letter in the hands of counsel. 

Answer of Kearby. I know nothing about the matter in 2nd cross- 
int’y. 

Answer of Lillard. All I know of this matter is answered in my 
answer to direct interrogatory. 

Answer of Allen. 1 don’t know. 

Cross-int’y 3rd. Did you or not have a conversation with com- 
plainant, A. G. Evans, in Feb., 1880, in the office of A. 'T. Watts, 

city of Dallas, in reference to said statement of account; did 
d47 you or or not then and there state in presence of said Evans & 

Watts that about $16,000 of said account was correct? If not, 
then state all and everything that was said by you or either of you 
in said conversation, to whom, and who was present. Is 1t not true 
that you then only objected to the loss on the New York shipment 
and the interests charged in the account and some small items paid 
to shippers; and did you not then and there state that, excepting 
this item, the balance of the account was correct ? 

Answer of Oneal. I don’t remember any such conversation in A. 
T. Watts’ office. If it happened I know nothing of it. 

Answer of Kearby. I know nothing of matter in this cross-inter- 
rogatory. 

Auswer of Lillard. I have answered all I know about it in answer 
to direct interrogatories. 

Answer of Allen. I know nothing of this. 

Cross-int’y 4th. What became of the cattle and horses owned by 
Oneal in March, April, & May, 1880; where such stock now is? 
And, if Oneal has sold the same, state when, where, to whom, giving 
the marks and brands of such stock so sold and the value of each 

animal and what price he received for same and from home. 
548 Is it not true that Oneal’s property was then all covered by 
deeds of trusts and mortgages securing his indebtedness in a 
much greater amount than his whole property was worth; and Is It 
not true that all of his property, real and personal, has since the 
lst of June, 1880, been sold under such deeds of trust and mort- 
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gages, and is it not true that it failed to pay off his indebtedness ; 
and is it not true that Oneal is now insolvent, and has he not been 
insolvent since the fall of 1869? 

Answer of Oneal. The cattle I sold to John Dawson, except what 
the sheriff got on the sequestration from Montague county district 
court, referred to in my direct answers, and what few were scattered 
over the country. The horsesI have yet, and I expect to keep them. 
Part of the horses are in Van Zandt county and part in Shackelford 
county. I have sold no O N cattle except those sold Dawson, and 
have bought and sold 15,000 cattle since at different times and 
places and to different persons—I cannot give names or dates—most 
of them in the T brand, and the ~ on left side, and other marks and 
brands. I received various prices and paid various prices. Oneal’s 
property was not then covered by deeds of trust and mortgages se- 

curing my indebtedness for more than my whole property 
549 was worth. It has not. It is not. I don’t think he is. He 
has not been insolvent since the fall of 1869. 

Answer of Kearby. I don’t know anything about his cattle and 
horses, or what disposition he has made of them, of my own knowl- 
edge. I know that at the time of settlement at Will’s Point Oneat’s 
property was incumbered by trust deeds to secure some mercantile 
debts, but to what extent or how much the property was incumbered 
I cannot now state, but I think the property was worth more than 
the incumbrance. These mortgages were in addition to the mort- 
gages claimed by Hunter, Evans & Co. and by the City National 
Bank. Idon’t know whether property has been sold to pay his debts 
or not, and, if sold, I don’t know whether he paid his debts or not. 
I only know that Oneal a short time ago claimed to be the owner of 
the property embraced in the trust deeds. I don’t know whether 
he is solvent. He claims to be solvent and is so reputed in that 
section of country where he lives. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 

Cross-int’y 5th. Who was present at the time the agreements were 

executed at Fort Worthin March, 1880? State who represented 
550 Oneal, who the bank, & who complainants in that matter as 

attorneys-at-law’ Who, as agent, represented com plainants 
in that matter? Was or was not Oneal present at that time? Did 
not Jerome C. Kearby then and there represent Oneal as attorney- 
at-law? Did not Rob’t McCart,assuch attorney, represent the bank 
and also John Dawson’? Was not Mr. Britton also present as an 
officer of the bank, and was not John Dawson also present in per- 
son. Was not Wm. Hunter there as the agent and A. T. Watts as 
the attorney of the pl’ffs at the time such agreements were made 
and executed’? Is it not true that when said A. T. Watts arrived in 
Ft. Worth that the negotiations had been pending between the other 
parties for a day or two? What day of the week and what hour in 
the day did said Watts arrive at Fort Worth on that occasion? Is 
it or not true that when said Watts was informed of the terms of the 
proposed settlement or compromise that he then and there advised 
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Wm. Hunter not to accept or become a party to the same? If said 
Watts afterwards withdrew that advice, state why he did so. 
Answer of Oneal. I was there and Jerome C. Kerby was there as 
my attorney. John Dawson was there, but 1 don’t recollect 
ool tnat he was in the negotiations until they were being closed 
up. I don’t know whether Rob’t McCart was acting as his 
attorney or not. Mr. Britton was there for the bank and Rob’t Me- 
Cart was there as attorney for the bank; Wm. Hunter was there 
representing claimants, and A. T. Watts was there as his attorney. 
Hunter would not do anything until A. T. Watts, his attorney, got 
there. Watts got there about 3 p.m.—that was about the time. On 
the day the contracts were signed if Watts made any objection to 


‘the proposed settlement I heard nothing of it and knew nothing of 


it. J know nothing about what he advised Wm. Hunter. I know 
of no objections that Watts put up to it or of his withdrawing it. 

Answer of Kearby. There were present: Oneal, represented by me, 
myself, the City National Bank’s vice-president, Britton, & Rob’t 
McCart, the said bank’s attorney, and Wm. Hunter, representing 
the pl’ffs, and their attorney, A. T. Watts, and John Dawson was 
also present part of the time. My impression is that the negotia- 
tions were commenced and completed in one day; that about the 
first thing said when we met after the object of our conference was ex- 
plained was that Mr. Wm. Hunter wanted pl’ffs’ attorney, Judge 
Watts, present, and said he would not do anything until he, Watts, 

got there. Watts wastelegraphed for, and arrived that after- 
992 noon. I don’t remember the day of the week—I did. Watts 

arrived in the early part of the afternoon. I do not know 
what advice Judge Watts gave Wm. Hunter. I don’t know that 
Judge Watts advised Wm. Hunter not. to sign it or that he changed 
his mind, or if he did change it why he did it. I know that we dis- 
cussed the terms of the compromise and I know that there were 
mutual concessions made all around with greater or less importance. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 

Cross-int’y 6th. Is it or not true that when Watts, as the legal ad- 
viser of complainants, advised Wm. Hunter not to enter into that 
compromise that Hunter refused to do so; then did not Oneal, 
Kearby, MeCart, Dawson, and Britton withdraw from the room 
when the negotiations were pending and hold a private consulta- 
tion among themselves; and afterwards did the- not return to the 
room and represent to said Hunter & Watts that there was very 
nearly or quite cattle enough in the other marks and brands _ be- 
sides the O N stock covered by the mortgages and deeds of trust 

of the bank to pay off and discharge Oneal’s indebtedness to 
553 =the bank? = Was that statement not then and there made and 

urged as a reason why complainants should enter the com- 
promise? Was it not made by each of the following-named parties, 
in the presence of each other, and by each urged as a reason why 
complainants should enter into the agreements, to wit, Jno. Oneal, 
J. C. Kearby, Rob’t McCart, and Britton? Now, is it not true that 
when these representations was so made and urged by said parties 
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that said A. T. Watts then advised Wm. Hunter that if these repre- 
sentations were true, then that complainants could not lose but very 
little by entering into the compromise agreements; and was it not 
upon this advice that Wm. Hunter signed the several writings ? 
Answer of Oneal. | know nothing about that. I have no recol- 
lection of Oneal, Kearby, McCart, Dawson, & Britton withdrawing 
from the room when the negoti tions were pending and holding a 
private consultation among themselves. Ey erything was settled in 
the room where the negotiations were had. I had no private con- 
versation with any one, except Jerome Kearby, my attorney. I 
know nothing about their returning and representing to Hunter & 
Watts that there was very nearly or quite cattle enough in the other 
marks and brands besides the O N stock covered by the mortgages 
and deeds of trust of the bank to pay and discharge 
554 Oneal’s indebtedness to the bank. As soon as Watts came 
the contracts were closed up in a very short while, and with- 
out objection from Watts, as far as I know. No such statement was 
made or urged that I know of; it was not made by ahy of said par- 
ties that I know of. I don’t know what Watts advised Hunter, 
nor upon what advice Hunter signed the writings. 

Answer of Kearby. It is not true that Oneal, Kearby, McCart, 
Dawson, & Britton withdrew from the room and held a private con- 
sultation among themselves about the matters involved in the com- 
promise or any other matter. After Judge Watts arrived and a con- 
ference had been had by all of us together we then separated to meet 
ata particular place and time that evening in order that Judge 
Watts might confer with Wm. Hunter. I did not hear MecCart, 
Dawson, or Britton make any statement to Judge Watts or Wm. 
Hunter that there were nearly or quite cattle enough in the other 
marks and brands besides the O N stock covered by the mortgages 
and deeds of trust of the bank to pay off and discharge Oneal’s in- 
debtedness to the bank, nor did Il make such statement, nor did I 
hear Oneal make such statement. I heard Oneal say, and probably 

I repeated it, that he believed he had and could get cattle 
555 enough to pay both debts; that if he could not, that he could 
and would secure them. Oneal & myself urged that there 
were cattle enough, we believed, to pay the bank and Hunter, Evans 


& Co., my statement being based upon what Oneal had told me. If 


such a statement was made by each of the parties enquired about I 
did not hear it. I know nothing about the advice upon which Wm. 
Hunter signed the several writings. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 

Cross-int’y 7th. Did or not said A. T. Watts first advise said Wm. 
Hunter not to sign the agreements? Did he not subsequently and 
on the same day advise Hunter that he could sign them with safety ? 
Then state fully (for you know) why he finally : ‘advised Hunter that 
he might sign the agreement. 

Answer of Oneal. I don’t know what he advised Hunter. I never 
heard any objection. 
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Answer of Kearby. I have answered this cross- interrogatory a 
fully as I know how. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 

Cross-int’y 8th. Did not Oneal say to complainants, their 

506 agents and attorneys, at all times, that Jerome C. Kearby was 

his agent and attorney with full power to settle, adjust, and 

determine the matter? Did he not tell them that he had placed 

the whole matter in Kearby’s hands, and that whatever he did about 
the matter would be all right ? 

Answer of Oneal. Yes, yes. 

Answer of Kearby. I don’t know whether Oneal said it to pl’fts’ 
agent and attorney, but it isa fact that I was fully authorized & 
empowered to act for him as his agent and attorney, and if I was 
asked about it I told them so. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 

Cross-int’y 9th. How many cattle did Oneal deliver to John Daw- 
son at or near Will’s Point, Van Zandt county, in May, 1880? 
Where was such cattle delivered to Dawson, and upon what day of 
the week and what time of the day? After the delivery of such 
eattle w-ere did Dawson go, and what did he do with such cattle 
before he returned in person to Will’s Point? Is it not true that 
he drove such eattle out some distance from Will’s Point and re- 
turned to that place late on Saturday to make and sign the papers 

necessary in carrying out the Fort Worth agreements, and 
507 was he not in great haste to return to the herd, saying that he 
was uneasy about the cattle getting scattered, &e.? 

Answer of Oneal. The bill of sale given by me to Dawson & 
recorded in Van Zandt county shows the number. They were de- 
livered at Oneal’s ranche, about two miles east of Will’s Point; they 
were delivered in different lots, and on dif ferent days, so he could 
brand them. I cannot give dates; the bill of sale will show when 
it was completed. He drove them out about 3 miles west of Will's 
Point the first night after we had closed up our business, and he 

‘ame back to Will's Point to close up his business with them. I had 
nothing to do with that; that was on Saturday. I don’t know any- 
thing about his being in haste or saying he was uneasy about the 
cattle getting seattered. I went out to where he was Sunday morn- 
ing and sold him three cow ponies. 

Answer of J. C. Kearby. I don’t remember the number of cattle 
delivered to Dawson. The delivery was made in the neighborhood 
of Will’s Point. I do not now remember the day of the weex. I 
think the delivery consumed pretty much the whole day. I don’t 
know where Dawson went after the delivery, or what he did with 
the cattle, except what he said about it. I know he returned late 
in the afternoon to town and signed the paper. I don’t remember 

about his haste or what he said. 
508 Answer of Lillard. I know he drove the cattle out some 
distance from Will’s Point and returned. As to other matters 
inquired about I don’t know, ; 
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Answer of Allen. I don’t know the number they were delivered 
at Oneal’s ranche. I don’t know the day or hour. I don’t remem- 
ber what Dawson did with them, or where he went before he re- 
turned to Will’s Point. I know he drove them away, and came to 
Will’s Point late on Saturday to sign the papers. He was uneasy 
and in haste to get back tothem. Hesaid he was afraid they would 
get scattered. 

Cross-int’y 10th. Is it not true that when Dawson returned to 
Will’s Point to sign the proper papers, that you then disputed about 
$9,000 of complainants’ account? Did not A. T. Watts, as the at- 
torney of complainants, then and there commence the preparation 
of a deed of trust from Oneal to secure said disputed amount, and 
when he called upon Jerome C. Kearby for a description of the 
property to insert in said trust deed that Kearby told him that it: 
was impossible to give a description ; that he would have to get it 
from the records at Canton, and that it could not be done before 
the following Monday? Was this not said and done in the presence 

of Dawson and before he had left Will’s Point ? 
559 Answer of Oneal. I disputea their account, and always 

have. I don’t recollect what was said then. I don’t know 
whether Watts began a deed of trust or not. It was-in Kerby’s 
hands, and the lawyers did the talking. Kearby did not tell me 
what they were doing. I was sick at the time, and not in a condi- 
tion to attend much to business, though I did attend to closing up 
with Dawson. Such talk as I had there outside I had with Kearby 
was with McCulloch. I don’t know what was said between Kearby 
& Watts. Kearby had charge of the whole matter as my attorney. 

Answer of Kearby. It is true that then and long prior thereto 
that Oneal disputed somewhere between 8,000 & 9,000 of pl’fis’ ac- 
count. It is true that I stated to Judge Watts that Oneal said he 
did not have some of the original deeds to lands upon which we ex- 
pected to give him deeds of trust, and would have to go to the 
records for such description, and they were at Canton 13 or 14 miles 
.E. I don’t remember who was present. 

Answer of Lillard. I don’t know. 
Answer of Allen. I don’t know. 
Cross-int’y llth. What it not understood and frequently 
560 talked about by and between Oneal, Dawson, & the representa- 
tives of the bank that the matter was to be so managed that. 
the bank was to get its money, whether complainants got anything 
or not, pending the compromise from the Ist of Febr’y, 1880, to the 
last of May, 1880? Did or not John Oneal tell John Dawson and the 
representatives of the bank or any of them that he wished or in- 
tended to beat complainants out of their debt because they had been 
watching him like he wasa thief? Did not Oneal use such language 
or something of the hkeimport during the time aforesaid to Dawson 
& the representatives of the bank or any of them; if not, when, 
where, to whom, & what fesaid about this matter; when & where 
did he first use such language to said parties; how often & to whom ? 
Did not Dawson tell Oneal & Britton at Ft. Worth about March 20th, 
1880, that he intended the bank should get its money whether Hun- 
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ter, Evans & Co. got theirs or not? Is this not the understanding be- 
tween the bank, Oneal, and Dawson all the while? 

Answer of Oneal. It was not. I did not tell Dawson & the bank’s 
representatives that I wished or intended to beat complainauts out 
of their debt. I did tell them all generally and Sampsel particularly 

that they had treated — like I was a thief, as they knew they 
561 were; that they sent a man there pretending he wanted to 

find business Just to watch me; this was Lew. Evans, a brother 
of Capt. Evans. I boarded him a long time for nothing; thought 
he was a gentleman. At the same time he had one James Halli- 
barton watching me to see what cattle I was killing for market. 
Dawson did not tell Oneal & Britton any such thing. This was not 
the understanding. The two contracts between Oneal, Hunter, Evans 
& Co., and the bank & Dawson, Hunter, Evans & Co. & the bank 
covers the whole ground and shows all the understanding there was, 
and the contract sbows whether there was any fraud, as all were 
present and had a fair understanding about it. 

Answer of Kearby. I never heard Oneal, Dawson, or the repre- 
sentatives of the bank say that the matter was to be so managed 
that the bank was to get its money whether complainants got any or 
not. I don’t know that Oneal told Dawson and the representatives 
of the bank or any of them, pending the compromise from the first 
of Feb’y, 1880, to last of May, 1880, that he intended to beat com- 
plainants out of their debt because they had been watching him like 
he was a thief, nor did I hear language of like import. I did not 

hear Oneal tell Britton that — Ft. Worth about March 20th, 
562 1880, that he intended that the bank should get its money 

whether Hunter, Evans & Co. got there or not. I know 
nothing of any such understanding between the bank, Oneal, & 
Dawson. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 

Cross-int’y 12th. When Oneal, Kearby, McCart, & Britton retirea 
from their room at Fort Worth, where Watts advised Hunter not to 
sion the agreements, state fully and particularly everything that 
was then and there said by each and all of said parties in the con- 
sultation that ensued before you retired to the room. Is it not true 
that you were all acting together in the matter, and did you fully 
and explicitly understand each other in everything? 

Answer of Oneal. I know of no such consultation. I have no 
recollection of it. The contract shows the whole thing. There was 
no concert of action that I know of. 

Answer of Kearby. I have answered that there was no such con- 
sultation. It is not true that we were all acting together for any 
purpose, except that I and Oneal were anxious to make a compro- 
mise, both with the bank and with Hunter, Evans & Co. The 

only time that I fully and explicitly understood the bank 
563. or Hunter, Evans & Co. was after the agreement had been 
comsummated & its terms agreed upon. 

Answer of Lillard. I don’t know. 

Answer of Allen. I don’t know. 

32—387 
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Cross-int’'y 18th. When complainants & Oneal met at Will's 
Point to arbitrate the matter of dispute as to the amount of the ac- 
count did not Watts, as the attorney of complainants, demand of 
Kirby, as Oneal’s attorney & agent, security for the disputed 
amount? Did not Kearby then & there tell Watts that Oneal did 
not have the cattle that he said he had; thag his other property was 
all covered by liens for much more than it was worth and much of 
his lands were in litigation, and that he had nothing with which to 
secure the amount? At the same time & place did Kearby not tell 
Watts that what few cattle Oneal had left after the delivery to Daw- 
son that he had sold to the bank in payment of. the ballance he 
owed it? 

Answer of Oneal. I- know nothing about this. 

Answer of Kearby. Watts did demand of me security for.the dis- 

puted amount, and I offered a description of some property 
564 there upon a misunderstanding as to the terms of the trust 

deed he was to take from Oneal tosecure this disputed amount-+— 
arose between us, Watts insisting that he should have a right to,sell 
within a few days after the adjudication of it and I insisting that - 
Oneal should have until the Ist of January by paying interest: All 
this occurred after plaintiffs refused to select a man to arbitrate under 
the terms of the agreement heretofore referred to in my direct an- 
swers. After we had failed to carry out the arbitration we then un- 
dertook to settle it by compromise. I made them some propositions 
to pay them a certain amount of money in full satisfaction of their 
claim. I did tell Watts that I did not believe that Oneal had as 
many cattle as he thought he had. I did tell Judge-Watts that’ 
Oneal’s property was encumbered by liens, but did not tell him that 
it was encumbered for more thau it Was worth. I did not tell him 
that he had nothing with which to secure the amount, but, on the 
contrary, told him that I was re ‘ady to carry out the Fort Worth ¥ 
agreement. I don’t think that I told Watts that Oneal fad sold the 
balance of his cattle to the bank, but did tell him.that the bank 
was secured on a lot of horses somewhere in the West for their 

balance. 
O60 Answer of Lillard. I don’t know. 
’ Answer of Allen. I don’t know. 

Cross-int’y 14th. How many cattle were delivered to Dawson by 
Oneal? What number of them were in the O N mark & brand ? 
How many of such cattle belonging to the O N stock not marked* 
& branded in that mark & brand were delivered to hth 4 ie oa 

Answer of Oneal. The bill ofvsale shows. I cany — 


many of them were in the O N brand ; Dawson’- inepebtigg ; ill 
show; I don’t know; the ipspection was made. 


Answer of Kearby. I doi’t know how many cattle wrseic ’ . 
nor their marks nor brands nor to what stock t i we 
re 


And further this deponent saith not. 


Answer of Lillard. I don’t dnow. 
Answer of Allen. I don’t know. 


ad 
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Exurpit “A” to deposition of Oneal. 


e (This document is already copied in this transcript on page 116.) 

Exhibits “A” & “C” to deposition of J. C. Kearby are already 
copied in this transcri-t, “A? on page- 122 to 126 and “C” on page- 
126 to 129 of this transcript. 


* 565a Exuipit “ B” to deposition of J. C. Kearby. 


STATE OF TEXAS, County of Tarrant: ,. 


Whereas Hunter, Evans & Co., of St. Louis, Ills., and City Na- 
a _ * tional Bahk of Fort Worth have each of them liens in written upon 
certain cattle, the property of J.“A. Oneal, to secure certain indebted- 
- fess from said Oneal to the said Hunter, Evans & Co. and the said 
j City National Bank ; and whereas the said John A. Oneal, the said 
a Hunter, Eyan# & Co., and the said City National Bank have this day 
J | ££ €greed in weiting, bearing’ even date hérewith, to sell*said cattle to 
John*Dawson at{the prices hereia mentioned ; and whereas the said 
Hginter, Evans & Co..& the said City,National, Bank have agreed 
, with the said Jolya Dawson upon the time and place of payment for 
saiggcattle to thdfmount of etheir debt,or s&# much thereof as said 
wi cattle g@fay bging, and “also upon the manner & amount of security 
* 2 for gaid payment*by said Dawson : ‘ | ol 
me w,#herefore, I, John A. Onealgof the county of Van Zafdt & 
¥ Bé State of Texas, in. consid@atiens of the agreements aforesaid be- 
| t n the said Oneal, Hunte Evans & Co., and the said City Na- 
| | nal Bank, in consideration,of fic ugreement between the said 
- ie Hunter, Evans & Co. and tk® said City National Bank and 
» @ a 565) “the sifl Jolin Dawson, koth uf which bear evenglate iBrewith 
ae 8) ates and ogieratperigerces I, for the furtWer consideration of 
| Obtaining a ragease & dischargeof said indebtedness to said Hunter, 
j . a ivans & Cg ahd said CitygNational Bank, I haye this day agreed 
| to gather and mJeliver to the said John Dawson, at or near Wall’s 
Point, in Van Zand#€ounty my’ stoclgof cattle, consisting of cows, 
: calves, yei@linggs, and two™ind three and fourfyear olds and yp- 
p* wards, gspon which a Hynter, Evans & Co. and said City National 
Bank have liens, togéethes#With such other of my cattle as,J may 
want to, put in-said sale and as rfty be ageepti&tble to said Dawson, 
aol at the following pi@ices,.to wit: Cows & Wang calves at the rate, of 
, thirteeng#ollars; yearlings, at the rate of seven dollars per head ; 
two-year-old atéhe ralrine dollars and fifty cents per_head, 
& and dry cows at thagrate ofgfen dgllars and fifty cents per head, 
._ eo »  _three#ear- steers at the rate 6fthirteen dollars per head; four- 
. & year-old steers and upi@rar lgeat the-rate of eighteen, dollars per 
» * a h@ad. ow | 4 P g * 
7 | t Ps © It is uggerstogandgagreed and the said John Dawson binds him- 
Me % 


B self to pay for sa cattlemt the foregdfng rates in such way 
C ad @&ch mann asthe saig Hfinter, Evans & Co. and the 


&s 


. ¥said Cigy National Bank may require, and payable to them 
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said City National Bank, as shown per the agreement above referred 
to between the said Hunter, Evans-& Co. and th@said City Naéional 
Bank and the said John Dawson : and it is further agreed that 
should the said cattle furnished and delivered by the said Oneal to 
said Dawson as aforesaid amount to more than the amount of my 
indebtedness to said Hunter, Evans & Co. and said City National 
Bank, then said Dawson, for such excess, hereby agrees to secure the 
said Oneal in the amount of such excess by giving therefor good 
and acceptable security, payable at such time, not longer than the 


Ist day of October , 1880, and at such places as may ‘hereafter be .” 


agreed upon, with 12 per cent. interest per annum yong such exces ‘ 
from date until paid. Itis further agreed that the uid John One: 
shall deliver said cattle as afores ald avs the said John Patou en 
receive the same as aforesaid on or beforé the 20th day of lay, 
1880; and no ealves to be counted inthis sale born after the 15th 
day of May, 1880. i, mr 

In testimony whereof we hereunto set our hands and scroll for 
seal this the 20th day of Margh, 1880. 

(Signed) JOHN A. ONEAL. [SEAL ] 
JOHN M. DAWSON. 


Attest: : > 
ROB’T McCART. 
A. T. WATS. 


“ : 

566 Exurpit “A” to Allen’s deposition. 
7 ; *: | 
THe State oF Texas, County of Van Zandt: ‘ 
| May 22np, 1880. 

This js to certify that I, A. B. Allen, inspector of hides and ani- 
mals for the county of Van Zandt, have this day carefully examined 
and inspected for John Dawson the following cattle and find the 
same to be as the law requires, and that the said John Dawson, the 
purchaser thereof, has in all respects complied with the law of the 
State of Texas for the protection of stock-raisers; and, furthermore, 
that he has placed upon each animal on the left side a plain road 
brand, thus, C”, on 1,478 head of cattle; 148 head of cattle 2. I 
further certify that I have carefully examined all the bills of sale 
made to John Dawson and find them correct. The cattle are of the 


following description: 1,400 hundred. head marked Cx 2 

aa ? 
branded O N on left hip & side; 3 marked ous 3—ON; 
24 marked e | ah branded O N & C W; 2 marked 


Tex 2 branded S & ON; 1 marked ES i. branded 


11 & ON, Oneal. 


(See diagram marked 566, 567, 568.) 
\ 


to the extent°of my indebtedness to said#Hunter, Evans & Co. and’ 


a 


ial 
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568 1,636 head of cattle, not including 61 unmarked and un- 
branded yearlings that are pro rly road-branded. 
Given under my hand and officiabecttl, « at my ollige, in Will’s Point, 
Texas, this 22 day of May, A. D. 1880. "\ 
ye 3 ‘sd as 60 CA. «CB. AL LEN , Inspector. 


puowgall men by thesé préents that I,John A. Oneal, of Will’s 
Point, Texas, have this dayysold and delivered to John Daw son, of 
Kt. W “ort Texag, the abové-described property for value rec'd. 
May 22, 80. = . he 
ma %&. JNO. A. ONEAL. 
Srare or Texas, County of Van Zande: 


Before me, A. B. Allen, inspector of hides and animals in and for 
the county of Van Zandt, in person appearedy Jno. A. Oneal, to me 
well known to be the party whose name appears tothe foregoing 
bill of sale, and ackndWibdgel to have signed and@executed the same 
_#:, for the purposgs and considerations therein mentioned. 
~ BGS In testimony whereof I hereunto s¥en my name and affix 
my seal of office, in Will’s Point, this 22nd day of May, A. D. 
1880. , 
Bi A. B. ALLEN, 
aq lnspector of Hides and Animals for Van Zandt County, Texas. 


THE . & or Texas, Cownty of Van Zandt : 


aF 

~ TT. J. Foster, clerk countyscourt, ‘certify that the above is a true 
copy of inspector's report and bill of sale of Jno. A. Oneal to John 
Dawson, as found in reéord book of my office of marks and brands»: 
on pages 204, 205, & 206. 

Witness my hand and official signature, with the seal of the county 
court of Van Zandt county in certifiention of the s same, this 16th day 
of December, A. D: 1880. 

[SEAL. | T. J. FOSTER, 
inal | * Clerk Co. C’t Van Zandt Co, Texas. 


(Endorsed :) Exhibit A to A. B. Allen’s deposition. Certified copy 
of bill of sale & inspector’s return. 


570 Exarnir “A” to Deypsition of Jno. M. Lillard. 


336. Messrs O’Neal & Downl 


! 


in aee’t with Hunter, Evans & Co. 


1879. ; Dr. Cr. 
June so. LO casn-a it ic... eee eas 8325 00 
4. By net pro. 24 cat. . _- -...-------- coe oe 215 50 
ES — OR Eee eer EE 1T 50 
Ec 325 00 325 00 
Se ke os iwi ns Seine 11 50 


EK. & O. Ej 


HUNTER, EVANS & CO., 
FLATO. 
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Exuisit “B1” to Deposition of Jno. M. Lillard. 


Gen’! Jno. A. O’Neal, Will’s Point, Texas, in account with City 
National Bank of Fort Worth, Texas. 


Please examine & report at your earliest convenience. 


1879. Dr. 
ee, | ei nS Sem us er oe 
SUP tas cnc san invade nds clea Set 62 50 
66 2 EOS RE Pore 1 OT ae eee Tiere Bh 8 
éé ANT ce RANA OMY Rie TAI Me de eT nd CPL 15 
‘6 ng OL ae OR ee CON eek Rte % 3 
és 4p FR ee en ON a eM Ae NRT 925 
sc Mis piel Wi Eat Cada) ee ae coe ae 5O 
e Et Ves ae an INS WOE Re Yh 66 20 
sé «REED a Sar 7 See ade I SOT 85 
4 Fr 3.» alamo ambos tab insole a abaace aii 200 
éé 1p Ns RE ee RI UN PTOn TUS MENT Cy te tt 5 ) 
a A ae OO Ee Oe ES 1,021 
op Ea OL Pee SET Et pina ef 2.000 
6¢ soo SR Ie Oe ME eS Pee 1:4 114 
RS ee 2.587 50 
éé ED nib ee a ke 50 
éé ee POSS oO EE EEE RRM SE Oe Te 300 
rT: _ LUTE, ee AME ON AT RET Ne GARI te 15 
é¢ shea ORL LR ARE er em a eC Ny 100 
“ ate a ROTC Tree Sn Mn te SEM ee SOY Ra 40 60 
ns Sr de aa ea alla as ed 100 
sé een ER NTE fee PP 5 I iat oe 975 
és 2) LEN dO ON Oe MA NIE Oe Naren eee 149 


a. Ree PR eRe Nese ens + aa Sa 4? 33 


Cr. 
Aen 2487 50 
USGS: Ee Slate ren vem 2487 50 , 
i a 5,233 54 ~ 
10,208 54 i 
I ii a 93 | 
10,216 47 | 
1879 Dr. 


Aug. WO: To balanee coco cc SEE ENS oe aN 7 98 
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571 Exuipit “ B 2” to Deposition of Jno. M. Lillard. 


John A. O'Neal, Esq., in account with City National Bank of Fort 
Worth, Texas. 


Please examine & report at your earliest convenience. 


Dr. 
1879. 

BO CRE is pi nice ee stoniicwe 42 33 
‘é sO ORE SCAR RT COO ee Oe 35 55 
é¢ cel RRR ET [Oe ee Pa Gy) eR a aE eS A400 
o er rae arar lace tina ee 2,000 
6“ REPT RT RAS POD AY ee Fe | ea orp 53 
e ge Ce eR en LAE PR 5OO 
é sgh CS Cree SME Yay ere’ OY Tes 95 
™ ple Peery eT RT eral. es Ee 114 
c6 BP aa atte Sect ate Yh ri ge iS 192 
“¢ ek eR TREE OS STO ERE 7 eT 500 
é RE IO RES TSS EN Tee 765 
é ee MY Ne ee ee 94 
in AF >. Segspealbidabitaleg eciaeae deiibiisiacds oeamiai si 4,230 
ESOC Sa OTA eee 7,000 
“6 a ra ad 5O 
é6 sa NEES LEON EE oo POT TaN 3 AQ 
é Bee ae at SLEW CERT ER y’. 40 
“ec a a Sik ates oe pa i 1 44 
‘6 sR mS CR ee RS ee 15 
éé BS ae baa cre eR 5O 
és pa ETE Wie ae le En 5O 
sé Fe i ee eee ene ae Ed 150 
sé pee TES OE ere te ns ROR 125 
“6 Oo ed se tear a ee Ee SS 
é eR TY en ee ees ON ae ae 100 
ee Fee RR SS 1,380 
e ae AT ORR EO BATS Tire Me ane 70 
‘“c cL ERPS EE a we MMe Le tes 97 
‘6 vf RR OT TE TT aS MES, 85 
iT AN = SE ie oir Ie eee 13 56 
“ce TR ce eset nl a Po 5O 
és sha PIE GPR Be es eC ae ea 150 
‘6 ae MERE I pT SES YR AE HS NS 5O 
‘é as NS RPL YEP ORS LANL Be LO 95 
66 gE PE een Oe te NESEY ton 200 
6é EON DCI EN TEN, Fah OD 18 30 
66 eS IT CLD Sp fo SFIS ON AS 307 


18,921 98 


18,921 98 
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1879. Cr 
LOLITA eee ne epee 34 40 
Bept. SO. Se acest cn cane spews - 4,213 20 
i os eo na 


. : 12,187 60 
Oct. L.2 bal. Oe CLEA aT ae 7 ee a ee ea 6,734 29 


18,921 98 


O72 Exuisit “C1” to Deposition of Jno. M. Lillard. 
Hunter, Evans and Co., live stock commission merchants. 


East St. Louts, Inx., Sept. 1st, 1879. 


Account Sales of 201 Cattle Sold for Account of Jno. A. O’ Neal, Fort 
Worth, Texas. 


Cattle. | Hogs. | Sheep. | Weight. ook Price.| Amount. Total. 
| | | 
| | ed ake Reig At ar a 
_ See. 4 Caen Barents See | 28 | 8,041 32 
EA st BS ae ef 8 eR | 2 | 2,128 50 
| | | | | | 5,169 82 
SP ne: Mie I ON oi cerns winnie wn dank er ein ele 1,100 
I a as es a ie ssc Uiininke Casita iis Gand aac aeapeame | 50 25 
ek SERS nee meen (eats Epa Ales a Lua 25 
ND aielniss nic lasaubedobaice capita fs teas ng sa Si ss in se 6 ih leo le ia as SO hla A ai ipa ; 
ROU Sie ia ate pisimcn es dsm mearbacatewe a amnelieaaeeeeuie 100 50 
1,275 75 
Bre NE Si ei ec cians wn tm in Soc sa recede a a 3,894 07 


K. & O. E. 
HUNTER, EVANS & CO., 
Per SOUTH WORTH. 


- 


R. D. HUNTER #T AL., &¢. 257 


Exuipit “C2” to Deposition of Jno. M. Lillard. 
Hunter, Evans and Co., live stock commission merchants. 
East Sr. Louts, Inu., Sept. 1, 1879. 
No. 7281. 


Account Sales of 201 Cattle Sold for Account of Jno. A. O'Neal, Ft. 
Worth, Texas. 


| | | 
Cattle. Hogs. | Sheep. Weight. | Dock. | Price.} Amount. Total. 
| | 
| | 
,_ ERRORERE Rete, eekcseee rare ean fine ocarensabauata 115,86) {|_.._.-.| 28 | 3,041 32 
SPREE th Dee ae eee car eaten 17,400 bnew | 2% | 2,128 50 
| | 5,169 82 
wretent & back Chereet. ..5:~.55seas cans ciaecidawawiiiaes 1,100 
NANI i chest ch dv nag St nse ln ei ena 50 25 
POO TON Wich aecadtee means siticiudg ibe ee alenie aan 25 
eaten se a at xg methadone dae eee a ey ee TIN MoT ens ie me 
COAUNIN NORE obs vite se sh nackte wig ets eck dons nG sierarhoaiol 100 50 
1,275 75 
iO PROCES. oon 6 ont coe aes ie ik ts na eee ne beatae Ta aeaiied ..--| $8,894 07 


KE. & O. E. 
HUNTER, EVANS & CO., 
Per SOUTH. 


Exuipir “C38” to Deposition of Jno. M. Lillard. 


Hunter, Evans and Co. live stock ,commission merchants. 
East Sr. Louis, Itx., Sept. 2, 1879. 
No. 7292-98. 


Account Sales of 264 Cattle Sold for Account of Jno. A. O'Neal, Ft. 
Worth, Texas. 


Cattle. — Hogs. | Sheep. Weight. | Doek.| Price. Amount. | Total. 
| | | | | 
és ! | — - 
Le Sea ae fet 3 125,180 |_____- | 2 45 | 3,066 91 | 
| Se oP amnyRe Ee SR oe ¥24, 500 1. nse | 2.40 | 2,917 92 | 
| | | | 5,984 83 
Proient @ Gack CHAO <5 oi dnc in kemsandadenwdannekeomal wee | 
III ao. ecdiai co nccscs Sabana keds a emma eae SF Steger | 66 | 
IN a: TEN Oia A eicaho is aitsasa edita sine eabadiadah aaa mandlonln re tnbilndaiaianiidebiaah 3 
IOI  sicoasxivis eto css totes pela ele ere tai stakes a tab asda dbo} ae chi asta sn ea ad ase aeanige 
IOI 5 ns is bap gc de dames Soc oh endeblgann acai esas cartiaenae arabe Sakai 132 
1,658 
UE SCORN tn Sc alin tiin chase eee | 4,326 83 
i 


E. & O. E. 
HUNTER, EVANS & CO., 
Per SOUTHWORTH. 
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973 Exutsit “C 4” to Deposition of Jno. M. Lillard. 
Hunter, Evans and Co., live stock commission merchants. 
East St. Lours. Iuu., Sept. 2, 1879. 
No. 7296. 
Account Sales of 48 Cattle Sold for Account of J. A. O’ Neal, Ac. J. G. 


Moore. 
| : vac | ese ae 
Cattle. | Hogs. Sheep. | Weight. | Dock.| Price.) Amount. | Total. 
| = } 
| | | | | | | 
68 oa, a joan pin) SOOO oon 215 | 767 55 | 
‘ | i ‘ 90 | 
2__.-.------| ----~- ----| -~---- ----| fg eee 21 33 11 | 
RETIN. I cs sabia pict ae wos | ees’ nnn Saciiaa sar cal iain te Slice de i 50 | | 
| | | | 808 16 
a I I iii sie ain rs nim iin ele nee eae 220 
Yerniage oon. Pa ee eee is Lc Sale taeaalinae slain sammaiadiaaea 12 
Ee I ik ent et aaees psn ciabaicn aiathioniinn, antinteaaja Wagaya ert neasnion bb 5 
CIID: "5, con's: Spoutneapancscpmiiabeicnin anal sal bik dase macablls Gaamellned wieasi! alibi Caahaicaeue: Saceiaaaa 
PUN eich Ni so See ds gucci cases insect cena seen 24 
261 
Ure INI cca spin occ eines sic a: con iis gk ond We em 547 16 


E. & O. E. : 
HUNTER, EVANS & CO., 
Per SOUTHWORTH. 
Exursir “C 5” to Deposition of Jno. M. Lillard. 
(1 car.) 
Hunter, Evans and Co., live stock commission merchants. 
East St. Louis, Itx., Sept. 2, 1879. 
No. 7294. 
: Account Sales of 22 Cattle Sold for Account of J. A. O'Neal and Co., 
Ft. Worth, Texas. 


Cattle. Hogs. | Sheep. | Weight. | pes Price.,; Amount. | Total. 
| ROR a Si Ss ace Seca 16,900 |o.. 215| 826 80 
Ricdsetninsnaemaesen _(tails | bobbed) ~~ Ps I eens 2 15 60 4] 
| | | we 887 21 
nnn IN ON isk dill tg tr wii taal 110 
I ai eta aca -ddbtniicgles ix sc psinicn Sieaihanine sniseintins bam enw aaniieisianne aki » 50 
A SPN OR oi cbsinee te a Silesaaleiin- eh esi acne doom cn view eaesscissin'lio selesakaanclbione 2 50 
I gts a cates ce ik chen cai ne seh ew tpl eds 5 com ns a wdc ss hs eR nein ga Naan 
SRR SUSE od CO SR eee nS A a a Eee ao 1] 
129 
ge, ON NE TOO Di Ree OE RR ee TO Wainrieotees 258 21 
E. & O. E. 


HUNTER, EVANS & CO., 
Per SOUTH WORTH. 


R. D. HUNTER FP-AL., &¢. 259 


Exuipit “C6” to Deposition of Jno. M. Lillard. 
Hunter, Evans & Co., live stock. commission merchants. 
Kast St. Louts, Itu., Sept. 2, 1879. 
No. 7292-’98. 
Account Sales 264 Cattle Sold for Account of Jno. A. O’ Neal, Ft. Worth, 


| ae 
Texas. 
| es Se 
‘ Y . ee } ° j } , 
Cattle. | Hogs. | Sheep. | Weight. | Dock.| Price.; Amount. | Total. 
| ee 
| Ee | et Bl Dt crit Tsoi vs 
| " | me 
eRe eat De saeace RRS | 126,180 |_____- | 2 45 | 3,066 91 | 
| RR aes Sie Bc out  BSROOW [oak | 2 40 | 2,917 92 | 
| | | | | | | 5,984 83 
Freight & back charges__.--..----- se lO Ai sg cet | 1,45 | 
Te on aes eed ais ecm Sia ao allel co's: Narcied ache | 66 
BS Tag INO TO eg in sk ih to a ite an a iw mE ed an ok wt pw | 30 
I aes Scieh hd ect sts ac ssa Neca aca ie ald nk hehe et hed gh ence Ua ears vn ncaa EO eA 
CNIS oo i. cle escenictieawadainians cmos wee sank | 1382 
| 1,658 
| 
ee I aa oie desi Kier bee erin nes «> ne we elaanoeiehae. 2 


Sent dup. of these 264 cat. & of the 201 cattle sold yesterday to Mr. O’Neal at Ft. 
Griffin, Shackelford Co., Texas, & have also telegraphed him the sales. 
H., E. & CO., 
FLATO. 
E. and O. E. 
HUNTER, EVANS & CO., 
Per SOUTHWORTH. 


Exuisit “C7” to Deposition of Jno. M. Lillard. 


Cr 
nen 


Hunter, Evans and Co., live stock commission merchants. 
Kast Sr. Louts, Int., Sept. 5, 1879. 
No. 7820. 
Account Sales of 23 — Sold for Account of J. A. O'Neal, Will’s Point, 


Texas. . 
——__—____— 
Cattle. Hogs. Sheep. Weight. | Dock.) Price.; Amount. Total. 
Pe iia tidik > cinta 8 Sealy dlaienas ‘cei Gaon Setiplla 18,670 } ....-. 2 20 410 74 
410 74 
Pemienst & DCH CRATES .caus cae % meme ewes wane wae 110 
NIG ci cesasasin iste chikien. w ecin anttiah eps al hata alae oman ionaip aaa 5 75 
Hay, 200 Ib... --___- FILED, ah PARE ES 2 50 
I sinssh cscs: avis anes ca Sg ic. eda oan anced 
SUR ETN OU on: soe scniska’ etbitnianenin daly: femiaaininn ain lachlan an 11 50 
129 75 
Net proceeds 66 oss ncan icine enn atheist wes team neces: a 280 99 


E. and O. E. 
HUNTER, EVANS & CO., 


Per FLATO. 


260 THE CITY NATIONAL BANK OF FORT WORTH ET AL. VS. 


Exuipit “C8” to Deposition of Jno. M. Lillard. 
Hunter, Evans and Co., live stock commission merchants. 
East St. Louis, Inu., Sept. 10, 1879. 
No. 7347. 


Account Sales of 46 Cattle Sold for Account of Jno. A. O’ Neal, Terrell, 


ig 7 
Texas. 
| : | | | | 
Cattle. Hogs. Sheep. Weight. | can Keng, Amount. | Total. 
| 
~_ | ___—— - sean Gar a | : a | 
22 .-..- ------ mines Sma e | oe ee ae eee 20,380 |... | 2.60} 529 88 
24 ...-- —---- | ---- ------|---- ------ 18,560 |...--- 250| 417 37 ' 
| 947 25 
I INE oe Sosy ch deceit ws Cenianien Rae elencisckauie, mains 220 
Vargare 22. 0s el ie wd A UT a ee 11 50 
OO ii ape enka Smet Shaw naan > Siw nek nec 5 
EGE STSE SERFS he MAR DRE ARO AY STOR ROE OR Mente. aun —— 
BN SE EIS SE a OER OLN SCE STL AT RENEE LESNCET SIA SE 99 
— 259 50 
I aii haces bis eicnicn slooegid ie bil cana ie ees 687 75 


E. and O. E. 
HUNTER, EVANS & CO., 


Per SOUTHWORTH. 


Exuipit “C9” to Deposition of Jno. M. Lillard. 
Hunter, Evans and Co., live stock commission merchants. 
East Sr. Louis, Int., Sept. 12, 1879. 
No. 7368. 
Account Sales of 292 Cattle Sold for Account of Jno. A. O’ Neal, Ft. Worth, 


ff 
Texas. 
| | | 
: eee wld oe 
Cattle. Hogs. | Sheep. | Weight. | Dock.| Price.) Amount. | Total. 
ee Pk a TU eis) Wea AN 
og Se hide seint onitdenat COO 1... J. a a Oe 
64 .... ------ wallisch stl 46.000 |. 21 | 1,012 50 
2 -.---- a —— 2 ena 13] 45 85 
| 6,447 60 
PIG Sy UIE OR ni ects, iccnjes cceptnis, Side sis trib wpciceseil inet Ae 


IN sis hans ipihccacacptctenin, cindes senea ibial ds wg cies ierienent igen geod map 
Hay, 2,800 ERNEST I iy OD: EIS Se oR SN St RO REET RE REET see Bek tate 35 
Corn a eal ee ee ee 


a ERS eS ACS Bak” SEND EO a ee OE Te NR ae eA Meetnet oe 
1,794 


4,653 60 


SESE SRESEEY ES See CaN ARCS ee OS NN ogee oe oe aan aera 


E. and O. E. 
HUNTER, EVANS & CO., 
Per SOUTH WORTH. 


575 
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Hunter, Evans & Co., live stock commission merchants. 


N 


East Sr. Louts, Itx., Sept. 1 
0. 7360. Account Sales of 280 Cattle Sold for Account of Jno. A. O’ Neal, 


ft. Worth, Texas. 


2, 1879. 


Cattle. Hogs. Sheep. Weight. | Dock.) Price.; Amount. 
DD oicistiints wes ccanindib main aaa i rn 2 90 | 1,212 49 
TD naiicniasts orem 9s eosareniattlSeetiags camaldicieaneiait 18,880 To... 2 65 500 32 
DW ind: vinta vccnpilcin! sadn aaa aaa 98,430 |......| 2 85 | 2,805 25 
Fo wines crntnisnens Neda tte ah ean PATO } ice | 2°86 _61 84 
DP ite cccasinias: ate: 6 ain hia epee ES) ee 2 85 | 3,403 47 
Ree RRR SRS 2,000 |_____- 2 65 53 
eo NG. eye eae oe oo eee eee 1,540 
Do ecciataiie aes ie eck ebiaecal dniaade Gea eee rebelde siatncadiabia 70 
FER, BO OP ike ones ain ieee lineman 70 
IE sss scie acts coer’ wich sinlnibile Maigalinlialad seakcmaSApicaiaiai Aiea ails telah a an tt atitsalaaabter saat stab ost 
SN sss, ca Ss di, Napa ape sepia a hal nin lamb 140 
FROG, WOUIONE nics Sci bce st bendln Bilin wens jek ain Nec 


Total. 


8,036 37 


1,820 00 


6,216 37 


E. and O. E. 


Exuipit “C11” to Deposition of Jno. M. Lillard. 


HUN 


TER, EVANS & CO., 
Per SOUTH WORTH. 


Hunter, Evans & Co., live stock commission merchants. 
East Sr. Lours, Int., Sept. 16, 1879. 


No. 7882. Account Sales of 253 Cattle Sold for Account of J. A. O’ Neal 
! Ft. Worth, Texas. 
Cattle. Hogs Sheep. Weight. | Dock.) Price. Amount. | Total. 
MRE SI ae. 41.710 | ..._- 9 60 | 1,084 46 
hs 28 RPE FERN GS 90,720 |... 1260] ‘588 72 
“PRBS NER pola eer ss 90,580 |_____- 2 60 535 08 
TREE: Rese F/ ReneS See 8S ae 260] 550 16 
EGTI. COW TOR icine tpt ade dieeaen Pee Ee rns sabia 7 00 
PER RR A: Ha ta 40,930 |.____- 2 60 | 1,064 18 
OU xesrtis icant iui Ak aaliaidiands 3 ee 2 60 | 1,598 74 
PUREE, EIR EES! SEY 29,390 |_____- 250] 734 75 
OF wi sicida ake soseciasiaiilgs 1 asaditade: diligence aaa ag penmeraten 2 i2 80 
_—| 6,125 89 
Pree’ & ACK GUAT ane coks vdin sdde dnd dee eh ec anal Rye 
Yard: ize . smd: 8 tise aaa Lomi adele danas aiid ania: dbname tae wld 63 
Hay, 2, 400 SESS sc ahosakes’ slabs siaeadiialeceictaede teulecitatnbice se dando “aks aa eal 30 
CR ns 5 cesta darcde washe Gah Dental ne at Rae ES 
II sick ccatitcsn: nie siete ade the «Kemah abies WU aloes besa a 126 
1,539 
BO SI sein ie istic tcc nach est tr eis ena nda egal cian aig 4,586 89 


K. and O. E. 


HUN 


Per SOUTHWORTH. 


TER, EVANS & CO., 
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576 Exuisit “C12” to Deposition of Jno. M. Lillard. 
Hunter, Evans & Co., live stock commission merchants. 
East Sr. Louts, Inn., Sept. 24, 1879. 
No. 7415. 
Account Sale of 22 Cattle Sold for Account of J. A. O'Neal, Will’s Point, 


Texas. | 
| | ea | | 
Cattle. Hogs. Sheep. | Weight. ‘Dock. Price, Amount. | Total. 
| | | | 
| | | 
__ SRR a It, TEE Sa Serene sel ARI Te cae 2 30 357 42 | 
ERIE Se! SIRI ae PE | Peg eee | 2 80 49 | | 
| | | —- —— 406 42 
I Re OTIS UN is asin cen aie imac condi ROSTER 110 
a cei Annassaes el cuicly Sala 5 50 
Ns MIU Neither cog ona a ace 2 50 
a A is savin sansa ae tt boc ca | 
Ua crs ea as ces ans cpm gael ig aren tae 11 
—— 129 
I ein ashen sealable | 277 42 
| 


*These are the 2 steers you wanted us to sell separate. 
E. and O. E. 
HUNTER, EVANS & CO., 
Per SOUTHWORTH. 


Exurpit “C13” to Deposition of Jno. M. Lillard. 
Hunter, Evans & Co., live stock commission merchants. 
East St. Louis, Itx., Sept. 17, 1879. 
No. 7381. 


Account Sales of 308 Cattle Sold for Account of O’Neal and Atkinson, 
Ft. Worth, Texas. 


Cattle. Hogs. Sheep. Weight. | Dock.| Price.} Amount. | Total. 
Doin airncaldie belitnw> s00 [pti aa 178,690 |...... 23 3,994 87 
OE EES TE TERM) 5 ee eer aC 88,830 |______ 2 30 | 2,043 09 
7 we 6,037 96 
Freight and back charge#__................ peices asgicrialiina acediae 1,540 
TI ies chaste el ab ita sisi in ohn aac crintn i nw inn teas or me en ile 77 
BAY, 0500 @.........- aha risa an sa enh ae ead Rial ReaD en eae an 7 
PRON eosieaa sii Weta cbs ier ta nd cs dis aes slenkjoteshde ts ts sek ap aR ed le cel oo me enniiaeanat nada 
NE Ci cintnimcaiincdncca ene diinwe mud oncckinedsiepbinaann 154 
1,841 
I di ti asta scm ebacives ples ta ue cecal jarssacuadie baw asia sacle La cae 4,196 96 


E. and O. E. 
HUNTER, EVANS & CO., 
Per SOUTHWORTH. 


Bs msm 
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Exuipsit “D” to Deposition of Jno. M. Lillard. 
OFFICE OF HunTER, EVANS AND Co., 
NATIONAL Stock YaArRps, It1x., Sept. 11th, 1879. 
Received, via I. M. R. R., 14 ears, 280 head of cattle, for account 

of J. A. O’Neal—H. M. MeMiller, shipper—in good order. 

HUNTER, EVANS AND CO., 
Per FLATO. 
~- 577 Exuisit “E” to John M. ‘Lillard’s Deposit-. 


Mess. Hunter, Evans & Co., East St. Louis, Mo., in ac. with John A. 
O’Neal, Will’s Point, Texas. 


Dr. 
1879. 
Feb’y SE - EE cchn nice iiesnins c wi srsidr enim 1,730 19 
Oe OE CI i iets tinnnas smetinninsinmea 30 O00 
BMarels Sl. NOt phe Ze CUE sii eects seins oan wens 644 50 
Bg (9.08) Fa | aaieina a wasdnaai nmi aime 1,155 90 
" BE NN I NE eae atin eet encase hee 602 50 
Bray «so Eh, OE i inte owen hittin aeaizile 3 
15. Net proceeds 39 cattle ................-.-- 1,027 3( 
i sp <i idle aah gid atelataata apiece 756 35 
- > Ais . Lee OE ren renee a 748 13 
yal pe Wegemen ey renee me ee 428 08 
aa ¥ RO csienaaedes 856 02 
i ane: 4. RRO bids cadens ae eensnnte 24,589 36 
: $32,568 38 
CR. 
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10. es Mt RE I tcniecilntcnes pan 000 

: Ba CA OOF Oe ierectc se aia Sk we es 1,000 
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14. gee a Ot |. eae een 2,115 60 
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yi 3 . wee. _) v SE eer tas 9,053 25 
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78 Exhibit “ E”—Continued 
Dr. 
1879. 
Pane 8 A i Ae le a. ik nod occ owen - 743 84 
-s 9. se L.ED IRCHON SRAM BE ete EL 7d pit 779 93. 
ak . | allaagei eee PREG ROUT oe AMP ae ee iS 908 92 
12. ¥ Br epee acini ain ekinan cla denna bead oot 45 
12. ' |, age AOE MRE Ie Mime ea IRIE © 280 75 
° * Ea as er ade A a 489 3 
? Siete Pea MCR E SSRN AR Ee ae LET ROC 657 
‘ a 397 60 
tae ae? he ere Me ON MEE 330 62 
ee agin secre artencaiclwaknes eae: 1,845 36 
June 17. 142 wi seo eis pila eas peta kaieaaans. naa a 
4 Pe. A ewedendstediaeteeeae 2,763 32 
18. ra ceN a SEER Pe RET ST ah ean 190 235 
18. DO. |  eanieapiuta tgletaldktenieiigts elaine isthe O97 45 
23. |, re aoa Cr RORRL NS Nee SFA ee 1,421 77 
24. Ue | spileeonbiies inanbebniiaeta ta init: 725 7 
26. CRT ORS Kat ee ATE coma e ae 1,155 11 
28. Oe -  .< eeceencaic angled gui le Relea cles cairn 3,080 12 
18. Acceptance @ 40 days, less 35 days’ int. on 
WIND iin cis css mnie tcseshiok tkcdiaa anagem aaainie 9,908 34 
“Acceptance (@ 60 days, less 63 days’ int. on 
IID sciicn sass eink sania teen ea 9,825 00 
18. Acceptance @ 90 days, less 68 days’ int. on 
Ee ae a ne Sem ka ANE pidaloicils 9,741 67 
euiy - 1. Satan fore occ, Scikcuteas cali gene 9,283 50d 
$52,241 16 
CR. 

US I tiki te an ae ieee a ca 24,589 36 
Ss Pi: NONI Sis op nce iss cea, dnc ponenotiage aul aaa 1 55d 
¥ 10.. Acceptance due June 17, °79 .2...4-2-~s645 4,171 11 
eS AN” SUR NO SIs crsvind en ip ein ede india we 4,135 46 
‘¢ 11 cs IE RN Pe IRD nae NSE eee MENS ie ene Ort ace 700 
* 9 JERenatiee ....-... i a ea See ea ahi Note aesea ceima 5 00 
ss Fs A BB inn cick eines pred Ra ee dae 0,213 96 
Sale We. Thanter’s drat, 019 86. cies dc, mo cunign 2,500 
rT ‘< Y, i ‘ rT f 900 < 

Cash, my ~- ==} 1150 . 2060 OO 
a is ame . ¥ ey ee 1,000 00 
“ - 7. Acceptance due July 26, "70.2.5. ne 5. s 2,708 02 
ip Oy a NN BS Asics sige auibad tec erlonciinidieiitaie 2,681 48 
“ 28: Acceptance due July 27-29 ____..-_---__-- 1,522 50 
pe Ae SID ANIA GM act iene mace oe FS atacia shlte --- 1,800 00 
*: ae . Os ecicas igllaee a eda ere uaa ahciiastin a Mcacaige apes 1,162 72 
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580 Exhibit “ E”—Continued. 
Dr. 
Aug. 4. Net pro. 342 cattle SA Seater sauna ce eee 4,915 51 
11. REET co” ela petncheilate geeipaanibaiae a apm aaaaien 4,998 24 
Sb a Milica TES. FeO ST ec ave 3,701 57 
_ Se ah Sate, ° Miata OI epee N: 1 HEE eee SONS 115 72 
eho: | | ah mmereremrte een Mts ee EER Meee rea 2,083 87 
egg Mathie. |. Satan Reema CNP, SRR RT enw ees pee ven ser 7 746 32 
« 20. Note, $11,000, less disce., $131. 40, due Oct. 2nd_ 10,868 60 
+ “=~ 41900, °¢ “ yo95o « 22 -. 10,807 50 
21. Net pro. 42 cattle sch nt ba os cam Side aaa 849 OL 
PA Ce eR | Rian are OE: eminem LH MeCN LER eP 949 39 
ae Ce Sia meee eee MeN Ne ee Sen y tee 263 25 
ea NER. aad me or cme ene rone nS RP eae RTTE EN 261 45 
By RN MMR a ee a 1,659 73 
a. cactareal adult on tienes Siu ma 124 1o 
” oe ae Mc dente hain niea inhale ate aa Se. 251 16 
30. Rebate on 227 cars, @ $10.00... 2.2... 2,270 00 
45,521 46 
CR. 
aa I ince shin aca sit labs ts Sees akan eas 62 77 
5. Paid for hauling cripples_-_---.---- lita 1 00 
i SR GA, wiccirtlid wccisnenatas nctialin ori ala miaelienae 1,005 00 
, “« Aeceptance due Sept. 4th oo ..60 0 cnn nes 7,000 O00 
hi. Paw for having cripples ......5 2005 donc cans 1 50 
18. Cash, Gx ii cacwievcncdbustiata a iebad aun eae 400 00 
19. re ee eae ee mY AN na 2,500 00 
. 20. My note, $10,000, & int., $50.00, ret?d__-____- 10,050 VO 
AeA | NOMRMRND Me mNpUay Arion Me, Ly Mr. mee 10,000 00 
43 ne Int NUR TNE issn secu peta eas. A tonerclnae Soma a woe 00 
ee IN tn ee a Ee eee 1,500 00 
RCM ee a ce BE ND 1,500 00 
Pe TOES i veniniwccininincin seme wanonuiee 9,001 19 
45,521 46 
581 
Dr. 
1879 
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Fates Up VR So cine URS canta ae cere aol a, 547 16 
Se ee NS” - Sadetmeamam MON Chee oe Em eseTe oP? ATM Nyse 280 99 
SU I gat Peta meee tte eee Re ee ala Seat aN eo 687 75 
Rar a on eee iialeieath diese cote aiieiencte als 6,216 387 
. Beale ae ital uO ee aOR ie eR I AY 4,653 60 
Citic! <i entes uae rec ee a tree ET eh 4,586 89 
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DR EG OR iii ev Galen ein iiclanecuio 
4, Acceptanee due Oct. 13th. ..-.----.-..-..- 
MOBY Teen Gee B68 G4Y 6 ai ccc sciee awww 
Ds SAO Ooo acs nie elk Keenan waa a boa 
18. gfe Po Ree Te TR Se EAN eee eS 
( 597.08 
oi. Fer i alee de deceeak acai tse ste 695.00 ibe 
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23. Paid for hauling cripples_...............- 
BR NS Gab TA GAG oni in enc memne 
RN IN Wi ok cas cect nese snarl at hab peceldiaa re 
é¢ &é 
le SE SETS EIS OE 
5 STG ik nkbieced copes 
Dr. 
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Dr. 
Dec. 1... DOE Skin ea aan wae 13,447 43 
. “« |. M. R. R. damages collected ~......---.-- 2,269 50 
: . S.. Net pro. 40 cnttle..... ose cnnnee ial 579 30 
. “ Mevelte 06 F-00068. 6cccaeic+s coun 20 00 
<t 16,516 28 
1880. | 
gan. |. Bajance: my t6vee . «2 4c0ccuucnnieee 16,316 28 
KE. & O. E. 
! JNO. A. ONEAL, 
P’r LILLARD. 
(Endorsed :) Final statement. Hunter, Evans & Co. in ae. with 
Jno. A. Oneal. Dr., 16,316.28. 
584 Deposition of H. E. McCulloch, Witness for Def’ ts. 
Deposition of Henry E. McCulloch, a witness for defendants, taken 
before and sworn to before C. L. Arbuckle, clerk of the district 
court of Guadalupe county, Texas, on the 29th day of Sept. 1880. 
Pe Tnt’y 1st. Please state your name, age, residence, and occupation. 


Answer. Henry E. McCulloch; sixty-four years old next Decem- 
ber; Seguin, Guadalupe county, Texas; have no profession; raised 
a farmer, and claim that as my occupation. | 

Int’y 2nd. Are you acquainted with the parties to this suit or any 
of them; if so, which of them are you acquainted with? 

Answer. I am acquainted with A. J. Evans and Mr. Buell. of 
Hunter, Evans & Co., and Mr. Nichols and Mr. Lomax, of the Na- 
tional Bank of Fort Worth; Jolin A. Oneal, of Will’s Point, and 
John Dawson, of Ft. Worth. 

Int’y 5rd. We tender you and attach to this interrogatory copies 

of certain agreements, viz., a paper signed by John A. Oneal, 
585 City National Bank of Ft. Worth, & Hunter, Evans & Co., 

marked Exhibit “A,” and another paper signed by John M. 
Dawson, Hunter, Evans & Co., & City National Bank, marked Ex- 
hibit ‘B.” Please examine said copies, and state whether or not 
you ever saw the originals thereof; and if you answer that you 
have before seen the originals thereof, then please state when and 
x 2 | where and under what circumstances you first saw the original 
: agreement between said parties; and if you had any connection 
with said cattle which were the subject-matter of said contract or 
agreements, then please state what connection you had with such 
cattle and how you came to have anything to do with said cattle. 

Answer. I have examined the papers referred to and marked 
Exhibit- A and B attached to the interrogatorys and recognized 
them as copies, as well as | now remember, of original contract- 
which were shown me in the back room of the City National Bank 


‘ 
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of Fort Worth, Texas, on the 14th of May, 1880, by some one 
586 of the officers of the bank in order that I might fully under- 

stand their nature and application to a lot of cattle to which 
they referred which were to be placed under mv control by the City 
National Bank of Ft. Worth and Hunter, Evans & Co., St: Louis, as 
their mutual agent. These cattle were afterwards placed in my 
hands as the agent of the bank & Hunter, Evans & Co., as their 
mutual agent, with instructions to accompany them to market and 
receive the proceeds of their sale when sold by their owner or pur- 
chaser, Mr. John Dawson, who was to have the holding and selling 
of the cattle. 

Int’y 4th. If in answer to interrogatory 3rd you have stated that 
you was selected and agreed upon by Hunter, Evans & Co. and the 
City National Bank of “Ft. Worth as their mutual agent to accom- 
pany the defendant Dawson in driving the cattle ‘mentioned in 
Exhibit “ B” and to receive the proceeds of the sale of the said cattle 

from Dawson, as stipulated in said agreement, then state who 
587 was present representing the various parties at the time of 

your selection as such agent; and state particularly, if you 
have not already done so, what was said and done between the par- 
ties or their representatives at the time they selected you as their 
agent. Was or not the defendant Dawson present at the time? If 
there was any verbal instructions given you by Hunter, Evans & Co. 
or by the City National Bank or their representatives state what 
those instructions were. 

Answer. When I was selected by Hunter, Evans & Co. and the 
City National Bank of Ft. Worth as their mutual agent, or rather 
when the contract was closed with me by them and I received my 
instructions with regard to my duties, Hunter, Evans & Co. were 
represented by Louis W. Evans and Judge Watts and, I think, Wm. 
Hunter, and the bank by Mr. Nichols, Mr. Lomax, and Mr. McCart. 
If Mr. Dawson was present I do not recollect it, but don’t think he 
was. I was furnished with copies of the contract as attached to 

these interrogatories and verbally instructed to see that the 
588 herd of cattle were kept together until sales were made by 

Mr. Dawson and to receive the proceeds of such as from him 
as he made them. 

Int’y 5th. State whether or not you were present at or near the 
town of Will’s Point on the 21 & 22 of May, 1880, at the time said 
cattle were received by the defendant, John M. Dawson. 

Answer. I was in or at Will’s Point on the 21 & 22 May, 1880, at 
the time and the time the cattle refer-ed to were received by John 
M. Dawson from J. A. Oneal, but was not at the pen when they were 
turned over to him—the cattle were. 

Int’y 6th. If you have stated that you were present at the time 
the defendant Dawson received the cattle in controversy, then state, 
if you know, from whom he received said cattle and where he re- 
ceived said cattle; state whether or not Hunter, Evans & Co., pl’ffs, 
or any person acting for them, was present at the time def’t Dawson 
received said cattle. 
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589 Answer. The cattle were Teceived by J. M. Dawson from 
John A. Oneal some 2 or 3 miles S. E. of Will’s Point, at 
Oneal’s pens, and although L. W. Evans and myself (one or both of 
us) visited the herd and pens several times while the cattle were 
being gathered and branded neither of us was present at the time 
; of final delivery to Dawson, and, as far as I know, there was no per- 
son representing Hunter, Evans & Co. present when the cattle was 
turned over to Dawson by Oneal. 
~ Int’y 7th. If you have stated that Hunter, Evans & Co. were pres- 
ent, either in person or by agent, at the time def’t Dawson received 
said cattle, then please state whether said cattle were received and 
taken charge of by said Dawson with or without the consent and 
approbation of said Hunter, Evans & Co. or their agents; state, in 
this connection, if you know, whether or not there was any bill of 
sale made to said cattle; and, if so, by whom and to whom was such 
bill of sale made. 
Answer. I[ have stated that Hunter, Evans & Co. were not 
590 present, either in person or by agent, when OneaJ delivered 
the cattle to Dawson, but the cattle were taken charge of by 
Dawson with the knowledge and concent of L. W. Evans and Judge 
Watts, who were there representing Hunter, Evans and Co. The 
bill of sale was made by John A. Oneal to John M. Dawson to the 
cattle refe-red to. 
Int’y 8th. State, if you know, whether or not any part of the 
cattle so delivered to Dawson were sold by him before he left Van 
Zandt county; and if you answer in the affirm: itive, then please 
state, 1f you know, the whole of the circumstances of such sale, to 
whom Dawson paid the proceeds of such sale; and if you answer 
that Dawson paid the money over to you as the agent of Hunter, 
Evans & Co. and the City National Bank, then state what you did 
with the money so received by you from said Dawson and how was 
the said money eredited; and if you state what it was credited on 
Dawson's note for said cattle, then state who had charge of . 
091  Dawson’s note and how came such person to have chain of 
Dawson’s said note. 

Answer. Dawson sold 263 cows before he moved the cattle from 
Oneal’s pens to Mr. Houston for $3,419.00 (as he said) and gave a 
draft on Holt & Co., bankers, at Terrell, Texas, for that amount of 
money as the agent of Hunter, Evans & Co. and the City National 
Bank of Ft. Worth, by me, according to proposition agreed upon 
by their agent and attorneys, who were present at the time, and 
this amount of $3,419.00 was credited on Dawson’s note for the 
cattle he received from Oneal; was written on the back of the note 
by Judge Watts, att’y for Hunter, Evans & Co., and signed by me 
as the agent of H., E. & Co. and the bank to whom the note was 
made payable and who had placed said note in my charge for col- 
lection as their mutual agent. 

Int’y 9th. If you know. anything concerning the division of the 

proceeds of the first sale of cattle by Dawson as between vl’ffs, 
592 Hunter, Evans & Co. and the City National Bank of Ft. 
Worth, please state fully and particularly all you may know 
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about it, how you acted, and what was done by you and by and 
between your principals as to the proceeds of said first sale. 

Answer. I divided the $3,419.00 between Hunter, Evans & Co. 
and the bank by paying Hunter, Evans & Co. 1,668.56 according to. 
the pro rata agreed upon by the representatives of these parties, I 
having requested them to settle precisely among themselves what 
that pro rata should be, which they did by getting Capt. Owens or 
some one in his employment to calculate for them asa disinterested 
party. ) 

Int’y 10th. State whether or not you,as agentof Hunter, Evans & Co. 
and the City National Bank of It. Worth, received any other money 
from said defendant Dawson in addition to the amount last spoken 
of, the proceeds of cattle sold by him out of said herd before they 
were levied on by the writ of sequestration in this case; if yea 
593 to whom was said last-named money paid and how was the 
same credited and where & when did you so receive it? 

Answer. After leaving Will’s Point Dawson sold 100 beeves & 4 
cows to Frank Houston for $2,060.00, out of which he agreed that I 
should receive 1,842.00 as the agent of H., E. & Co. & the bank. 
Houston did not pay cash for these cattle or that portion which I 
controlled, but gave mea draft on Mess. Mullhall and Scaling, of 
St. Louis, in favor of Hunter, Evans & Co., for $1,842.00, payable 
some thirty days after that time,and I entered a credit on Dawson’s 
note in these words: Received on the within note a draft drawn by 
Frank Houston on Mulhall and Scaling for eighteen hundred and 
forty-two dollars, payable on the 22 of next month. May 25th, 1880, 
I received no money on this draft, but sent it to Hunter, Evans & 
Co., to whom it was made payable, and drew a draft on them in 
favor of the City National Bank of Ft. Worth for $939.88, which 
was their pro rata of said sale according to the pro rata agreed upon 

at Will’s Point. This transaction took place at Houston’s 
594 ranch or farm, which [ think is in the southern portion of 
Kaufman county, Texas, and on the 26th of May, 1880. 

Int’y llth. State whether or not you accompanied said Dawson 
when he left Van Zandt county with said cattle; if yea in what 
capacity and for what purpose did you so accompany him ? 

Ans. to 11 int’y. When Dawson left Van Zandt county with the 
cattle | accompanied him as the mutual agent of Hunter, Evans & 
Co. and the City National Bank of Ft. Worth to receive the money 
for which he might sell the cattie, and apply it to his credit on his 
note until the note was paid. 

Int’y 12th. When did you and defendant Dawson leave Van Zandt 
county with said cattle, and what was the intended destination of 
said cattle? 

Answer. Dawson started the cattle from Oneal’s pens on the 22nd 

May, 1880; moved then some 6 or 7 miles that evening, and 
595 on the 25rd drove several miles, and was and was near to the 

line of Van Zandt county, and we passed out of that county 
with the cattle on the 23 or 24 of May, 1880, intending to drive 
them to market at Caldwell, Kansas. 
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Int’y 13th. State whether or not any or all of the parties, viz., 
Hunter, Evans & Co., City National Bank, or their agents or attor- 
neys or representatives, were present at the time said Dawson started 
off with said cattle. 

Answer. The agents and attorneys of both Hunter, Evans & Co. 

- and the City National Bank were at Will’s Point the evening Daw- 
son moved the cattle from Oneal’s pens, which was regarded as the 
‘start off with the cattle,” and I think saw the cattle as they passed 

through Will’s Point. — . 

Int’y 14th. Were pi’ffs or their agents or attorneys aware of Daw- 
son’s intended destination at the time you and he left Van Zandt 
county with said cattle or not? If you answer in the affirmative, 

then please state if you know whether or not pl’ffs or their 
596 said agents or attorneys consented and approved of said Daw- 
| son’s actions in driving said cattle out of Van Zandt county 
or otherwise, and whether said Dawson and yourself started off with 
| said cattle with the full knowledge, consent, and approbation of pl’ffs 
or otherwise. State fully the circumstances of your and Dawson’s 
starting with said cattle,and as to whether the same was with or 
without the knowledge and consent of pl’ffs. 
Answer. It was understood by all parties that Dawson intended 


when he left Will’s Point to drive the cattle to market, Caldwell, 
Kansas, being the point designated as the objective point, and 

parties interested in the driving aud sale of the cattle consented to 
and approved of Dawson’s driving the cattle out of Van Zandt county 
| with the view of taking them to the market, as above indicated, and 


Dawson and myself started off with the cattle with the consent of 
all parties as well as with their full knowledge of time of leaving 
and place of destination. 
597 Int’y 15th. When and in what county were said cattle at 
the time they were seized under the writ of sequestration in 
this case? If you state that said cattle were in Montague county, 
state in whoes possession they were and what was being done with 
them at the time of said seizure if they were en route for : any place. 
State to what place they were in rout- and for what purpose. 
Answer. The cattle were in Montague county when they were 
seized under the writ of sequestration or attachment; were in the 
possession of John Dawson, and were being drove by him to market 
at Caldwell, IXansas, for sale. 

Int’y 16th. Plffs have averred in their affidavits for sequestration 
in this case that they, pl’ffs, feared defendants Dawson and Oneal 
7 would wast- said cattle and would remove the same out of Montague 
f county. Please state in this connection how and in what manner 

said cattle were handled by said Dawson from the time the 

598 same left Van Zandt county up to the time up to the time they 

were seized under the writ of sequestration in this cause, 

and state whether or not they were being driven through Montague 
county with the consent of pl’ffs or otherwise, if you know. 

Answer. According to my judgment, the cattle were very well 

handled by Dawson from the time they left Van Zandt county until 
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they were seized by the sheriff of Montague county. They were 
driven pretty hard some days, but not further than the necessities of 
the case required. I do not suppose that Dawson had the special 
permission of Hunter, Evans &-Co. to drive the cattle through 
Montague county, but that it was being done under the general un- 
derstanding with all parties when the cattle left Van Zandt county 
to be driven to Caldwell, Kansas. 

17th Int’v. What was the understanding and agreement, if any, 

between pl’ffs and Dawson as to the destination of said cattle, 
099 and what was your understanding from pl’ffs, if any, in regard 

thereto, and if said Dawson acted in any way with said cattle 
in controvention of said understanding or in any way disregarded 
it, how, and the circumstances thereof? 

Answer. It was understood by L. W. Evans, who represented 
Hunter, Evans and Company, and Dawson that Dawson was to drive 
the cattle to Caldwell, Kansas, for sale unless he sold them before 
reaching that place, and I was to accompany the cattle and remain 
with them until sold and receive the proceeds as sales were made by 
—. Dawson’s course in handling, driving, and disposing of the cattle 
were strictly in accordance with my understanding of the whole 
matter, except in this sale to Houston he only accounted to me the 
cost of the cattle sold instead of the price for which he sold them, 
he appropriating $260 of the proceeds of the sale to his immediate 
use, when [ thought it ought to have been turned over to me and 

placed to his credit on his note, and the sale of some cows or 
600 the exchange of them for some heifers which he lacked in 

filling a contract for a certain number of two-year-old heifers 
being turned into the herd in place of the cows traded out of it left 
the value of the herd the same or about the same. 

Int’y 18th. State, if you know, whether or not any part of said cattle 
had been contracted — by said Dawson before starting out to be deliv- 
ered to other purchasers. Ifyea, state how many ofs nid cattle were so 
contracted for and to whom and when and at what place were they 
to be delivered ; how far were they from the. place of delivery when 
they were seized under the writ of sequestration in this case. 

Answer. Dawson had made a contract with Mr. Allen to deliver 
him 1,050 two-year-old heifers and bulls at the Ponea.agency in the 
Indian Territory, but I do not know exactly how many of the Oneal 
cattle were to be in on the contract. I suppose, however, there must 
have been about 350, as Dawson purchased about 700 from Houston 

and others for this contract. I do not know how far the cattle 
601  werefrom the Ponca agency when seized under the writ, but I 
suppose it was 300 miles or about that distance. 

Int’y 19th. How long were said cattle held under the writ of se- 
questration before the same were replevied ? 

Auswer. The- were seized on the 2nd of June, 1880, and released 
on the Sth by order of the sheriff of Montague county, but the order 
did not reach me until the morning of the “6th of June. 

Int’y 20th. State, if you know, if any of said cattle were lost dur- 
ing the time they were delayed by said seizure. If you answer that 
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7 there were cattle lost during said time, state how many of said cattle 
were lost and the value of the same and how they came to be lost. 
Answer. I think I have answered as fully as necessary all of the 
foregoing interrogatories. 

Int’y 21st. Please read over the foregoing interrogatories and your 
answers thereto, and if you find that you have omifted to answer 

them fully please attach your answer here, and in this con- 

, 602 nection please state any fact or facts, within your own knowl- 

| edge, which may be relative and pertinent to the matters 

| | about which you have been interrogated as if specially interrogated 
in relation thereto. 

Int’y 22nd. Will you please state, if you know, whether or not there » 
was any specified amounts agreed upon and fixed between Hunter, 
Evans & Co. and the City National Bank as the sum due them, re- 
spectively, from Oneal? If yea, then please state how much was 
agreed to be due Hunter, Evans & Co. and how much was agreed 
to be due the City National Bank out of the proceeds of said cat- 
tle. If Dawson’s note or the participated proceeds of said cattle 


: was In any manner prorated as between Hunter, Evans & Co. and 
7 the bank please state particularly and circumstantially what was 
sald, what was said and-by whom it was said, and what was done 
! by and between the parties as to such prorating, giving the amounts 
that was agreed to be coming to each of said creditors, respectively, 
if there was such, as to the amount. 
| 605 Answer. There was certain sums agreed upon and fixed 
: between Hunter, Evaus & Co. and the City National Bank of 
ns Ft. Worth as a basis for the pro rata distribution of the proceeds of 
) the sale of the catile sold by Oneal to Dawson for the benefit of H., 
E. & Co. —the the bank. Dawson gave his note for 19,033.00, of 
which Hunter, Evans & Co. & Mr. MecUart, representing the bank as 
attorney of these parties, respectively, —. I donot remember all that 
) was said or by whom it was said in this connection, but the above is 
what was dong in the premises, and [ was to carry out this agree- 
ment upon this basis. 


Int’y 23rd. State whether the def’t Dawson executed and delivered 
any note or other obligation for the purchase-money of said cattle. 
If yea, then state to whom said note or obligation was delivered and 

you has it now. 
Answer. Dawson executed a note for $19,053.00 payable to Hun- 
ter, Evans & Co. & the City National Bank of Ft. Worth, which was 
, delivered to me as the mutual agent of these parties, and I have it 
| in My possession now. 
604 Int’g. 24. If you answer that you now have the note in 
' your possession, then please append a copy of the same to 
your answer to this interrogatory. Have you done so? 


| Ans. to 24th int. I have said that I have Dawson’s note, and 
hereto attach or write a copy of the same as a part of my answer to 

this interrogatory, with the credits as they are endorsed on the 
note: — 
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Copy. 
$19,033.00. “Witw’s Point, Texas, May 22, 1881. 
One day after date, for value received, I promise to pay to the 
order of Hunter, Evans & Co. and the City National Bank of Fort 
Worth, Texas, at Forth Worth, Texas, the sum of nineteen thousand 
and thirty-three dollars, with interest, at the rate of ten per cent. 
per annum, from date until paid. This note is to be paid according 
to the terms and stipulations contained ina written contract entered 
into by and between John Dawson, Hunter, Evans & Co., and the 
City National Bank of Fort Worth, and dated March 20, 1880. 
(Signed) ) J. M. DAWSON.” 


The first credit on said note is as follows: 


“Received on the within note thirty-four hundred and nineteen 
dollars ($3,419) this May 22, 1880.” 


And signed— 
“HENRY E. McCULLOCH, Agent.” 


And the next is as follows: 

“ Received on the within note a draft drawn by Frank Houston 
for eighteen hundred and forty two dollars, payable on the 22d day 
of next month. | 

“May 25th, 1880.” 


And signed by— 
: “HENRY E. McCULLOCH, Agent.” 


Int’g. 25. If there are any credits endorsed upon said note please 
state by whom said credits were endorsed and when they were so 
endorsed and who was present at the time said credits were so en- 

dorsed upon said nete; and, in this connection, please state 
605 whether you remember of having said anything at the time 

of the execution of said note by Dawson in reference thereto. 
If yea, in whose presence was it said and where? 

Ans. to 25th int. I have given the credits endorsed upon the note 
in my answer to 24th interrogatory and the time of their endorse- 
ments, respectively. The first was written by Judge Watts, att’y for 
H., E. & Co., at Will’s Point, at my request, in the presence of L. W. 
Evans, R. McCart, J. M. Dowson, as well as some other person or 
persons whom I do not now remember, nor do I now remember 
anything particularly that I said at the time, except asking Judge 
Watts to write just such a credit on the note as the parties desired 
which I could refer to and be guided by in making other credits on 
it after that time, and my recollection is that Judge Watts replied 
that it should be done in the usual form, and proceeded at once to 
write the credit you see copied in my answer to 24th int. This oc- 
curred jin the office or room of the hotel at Will’s Point, Texas, in 
presence of Judge Watts, L. W. Evans, Rob’t McCart, John Dawson, 
and several other persons, but I do not now remember who they 
were. 
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Int’g. 26th. If in answer to latter part of preceding interrogatory 
you answer that you said anything at the time of the execution of 
said note in the othice at the hotel at Will’s Point by said Dawson, 
and that the same was said in the presencé of Judge A. T. Watts, 
Lewis Evans, Rob’t McCart, John Dawson, and others, please state, 
| to the best of your recollection, what was said by you on the 
606 occasion, and what was said by the other parties in regard 

thereto, if anything. 


a ee ae 
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Cross-interrogatories : 


Ist. Is it not true that the cattle referred to in the direct interrog- 
atories were delivered by John O’Neal to John Dawson about two 
miles south of Will’s Point, Van Zandt county, in the absence of 
plaintiffs and their agents ? 

Ans. to X int. 1. I have already stated that the cattle were deliv- 
ered to Dawson by O’Neal some two or three miles S. E. of Will’s 
Point, and that none of the agents or attorneys of Hunter, Evans «& 
Co. were present at the time of the final delivery, but were in Will’s 
Point. 

2nd. Is it not true that said cattle were so delivered without notice 
to plaintiffs or their agents, and were not said cattle driven by Daw- 
son to a point two or three miles westward of Will’s Point before 
Dawson and Q’Neal came to Will’s Point to sign the papers contem- 
plated in the agreements attached to the direct interrogatories? 

Ans. to X int. 2. There was no formal or regular notice given to 
the agents or attorneys of H., E. & Co. of the “intended delivery . 
the eattle to Dawson by O’Neal at the time it was done, but it wa 
understood by all parties that the delivery was to take place that 
, 7 evening at O’Neal’s pens, when it was done, and Dawson sold 263 
cows and calves, delivering them at that time and place, and drove 
the balance of the cattle through Will’s Point, to a point some miles 

westward, before he and O’Neal came to Will’s Point to close 

607 up the paper contemplated in the contract hereto attached. 

ord. Were not said cattle being driven out of Van Zandt 

when Dawson came back to Will’s Point to sign the papers contem- 

plated by said agreements, and were not said cattle then on the 
move, being driven as aforesaid ? 

Ans. to X int. 3rd. The cattle had been started to be driven out 
of Van Zandt county, but had only been driven 6 or 7 miles when 
Dawson came back to Will’s Point to sign the papers contemplated 
by the agreement. ‘The herd was held at that point until the next 
morning, and then at an early hour moved on in the direction of 
their final destination (Caldwell, Kansas). 

4th. State in detail all you know about the delivery of said cattle 
to Dawson; who was present when they were delivered; where was 
the delivery made; when; what was done with the cattle after the 
delivery ; what was being done with said cattle at the time the bill 
of sale was being made‘by O’Neal to Dawson, and what at the time 
of the execution of the notes by Dawson to plaintiffs and the City 
National Bank of Fort Worth. 
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Ans. to X int. 4th. Some days before the time of delivery of the 
entire herd of cattle to Dawson by O’Neal, O’Neal put his hands to 
gathering cattle on the range, and as soon as several hundred head 
was oathered they were turned over to Dawson’s hands, who were 
on the ground, and as O’Neal’s hands gathered they turned over to 
Dawsoun’s hands, wiio received and herded them in order to facili- 
tate O’Neal in gathering and enable Dawson to make an early move 
with the cattle, “this being the mode of general delivery, which con- 

tinued for several ‘days. I cannot s say who was - any one of 
608 the deliveries, but the final delivery was made on the 22 of 

May, some 2 or 3 miles S. E. of Will’s Point, in Van Zandt 
county, Texas. Assoon as the delivery was made a part of the 
cattle was sold to Houston and the balance was started to Kansas, 
and I think the bill of sale from O’Neal to Dawson and Dawson’s 
note was executed while the cattle were within 6 or 7 miles of Will’s 
Point and while they would have been considered on the move to 
Kansas. 

5th. At the time said papers were being prepared and executed 
in Will’s Point was not said John Dawson very impatient to get 
away, and did he not insist and urge that he be at once allowed to 
do what was required of him so that his presence could be dispensed 
with? 

Ans. to X int. Sth. At the time the papers were being prepared, 
settlements being made, etc., Dawson showed a good deal of impa- 
tience at any and all delays, urging the necessity of him being with 
the cattle just at the commencement of the drive, and the import- 
ance of an early start in order that he might reach the Ponca agency 
by the time specified in his contract with Allen for the delivery of 
the heifers and bulls, and upon which he had put up a $2,000 for- 
feit in cash. 

6th. Did not said Dawson leave Will’s i’oint and go to the herd 
of cattle before the difference between John O’Neal and _ plaintiffs 
had been adjusted in respect to the amount of plaintiffs’ claim 
against said O’Neal, and before any disputed amount had been se- 
cured by O’Neal, and did not Dawson leave Will’s Point knowing 

that these things had not been done? 
609 Ans. to X int. 6th. As soon as Dawson signed his note my 

recollection is that he started to the herd, which was before 
the difference between O’Neal and Hunter and Evans had been 
adjusted fully, but not before it was understood that there was con- 
troversy or contention between the parties as to the amounts claimed 
by H., E. & Co. and the amounts admitted to be due by O’Neal, 
and that they were unsettled. 

7th. Did not O’Neal, in your presence, say to Watts, or to Watts 
and you, in the presence of Dawson, that he had cattle not gathered 
more than sufficient to pay the ¢ amount of plaintiffs’ claim disputed, 
and did he not agree to arbitrate, on the following Tuesday after the 
Saturday on which the cattle were delivered with plaintiffs, the said 
disputed amount, and to ebinsdiasle pay with cattle then un- 
gathered the amount to be awarded? If not, state what was said 


, 
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and done in respect to said disputed amount by O’Neal, and what 
part was said in the presence of Dawson. 

Ans. to X int. 7th. On the day before or the morning of the final 
delivery of the cattle O’Neal said to me, in the presence of Dawson, 
that he had plenty of cattle not gathered on the range to pay off 
the balance of the debt to H., E. & Co. and the bank, and if Dawson 
would wait a few days longer he would gather them for him. Daw- 
| son replied tnat he could not wait longer than Saturday, as he must 
. reach Ponca agency by a certain day or forfeit $2,000. Either 
O’Neal or his attorneys (I am not certain which) said, in my presence 
and in the presence of Dawson, the evening that Dawson gave his 
note for the eattle delivery, that he had ungathered cattle in the 

range sufficient to pay off the amount in dispute between 
610 him and H., E. & Co., and that he would arbitrate the mat- 

ter of difference with them in a few days, and Tuesday, I 
think, was the day agreed upon, and that he would then gather the 
cattle and deliver them to Dawson or any other person selected by 
H., E. & Co. to receive them. 7 

8th. Did not Oneal say at Will’s Point, in your hearing, that if 
Dawson would wait a few days he could gather up cattle enough to 
secure the debt due the bank and plaintiffs in full? Wassaid state- 
ment or any similar statement made in the presence of Dawson ? 

Ans. to X int. 8th. I have answered this question in my answer 
to X int. 7th. 

9th. Is it not true that Dawson sold some of the cattle delivered 
P to him by Oneal after he had driven them out of Van Zandt county 
and before they were seized in Montague county? If so, state to 
whom, when, where, how many, what kind, at what price, and who 
received the proceeds of said sale. Did you, as the agent of plain- 
tiffs and of the City National Bank, receive said proceeds? If not, 
state why vou did not. Were you present at said sale ; if not, where 
were you? Did you know of the sale before it was made? Did you 
ever get all the proceeds of said sale; if not, how much did you not 
get, and — why vou failed to get it? State all about said sale, and 
all about any others that may have occurred, answering each of the 
questions in this int’g. with reference to each sale that occurred be- 
fore the seizure of the cattle and after they had been driven out of 
Van Zandt county. : 

Ans. to X int. 9th. Dawson sold 100 beeves and 4 cows to Frank 
Houston at his ranch in Kaufman county on the 26th of May, 1880, 

the beeves at $20 per head, the cows at $15 each. The sale 
611 amounted to $2,060. Dawson accounted to me for $1,842 of 

the proceeds of said sale as the amount which should be paid 
over to me on his contract with H., kx. & Co. and the bank, and re- 
| tained the other $218 as his portion of the proceeds of the sale. 
| When this sale Was made I was absent at Terrell, where I was gone 
| to collect money on the $3,419 draft which I had received from Daw- 
son at Will’s Point. The cattle were being delivered to Houston 
when I reached the herd, and I immediately asked Mr. Dawson 
| about the sale, and especially about the money to be paid for the 
| cattle, as I found that I would have to go to Terrell, 12 or 14 miles 
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back or off the route, to collect a draft. He replied it was a.cash sale; 
that Houston was a monied man, and if he did not have the money 
in the house he could place it at McKinney or Sherman, which was 
near our line of travel, and that I would not be put to any trouble 
about the-monev; but when we called on Mr. Houston the next 
morning for the money, the delivery having been made late in the 
evening, he said he had not expected to pay any money for them 
cattle, but supposed that he was getting them as a payment for the 
two-year-old heifers & bulls he had sold and delivered to Dawson. 
This I could not consent to, and I then agreed with Mr. Houston to 
take his draft on Munhall & Sealling, of St. Louis, for the $1,842.00 
which Dawson agreed to pay over to me as the cost of the cattle, he 
considering that he had aright to retain the overplus, under his 
contract with H., E. & Co. and the bank, and, although I differed 
with him in the construction of the contract, did not insist upon his 

strict compliance with it.in this instance, as there was a suffi- 
612 cient amount of cattle still left to secure the payment of his 

note, but notified him that in all sales made after that the 
full amount of the proceeds would be demanded until his note was 
paid, to which he did not object particularly, but said he construed 
the contract differently. 

10th. With respect to every sale referred to'in the above interrog- 
atory, state all that was said or done by Dawson; if he failed to turn 
over to you the entire proceeds of any such sale, state what, if any, 
excuse he made for not doing so. Did you ask him to pay over such 
proceeds; if not, why did you not? If you did, state all he said on 
the subject. 

Ans. to X int. 10th. [ have answered this in my answer to X 9, 
in which I have referred to the only sale of cattle that Dawson made 
after we left Will’s Point—before the seizure of the herd in Mon- 
tague county. 

1ith. Did Dawson swop or exchange any of said cattle after leav- 
ing Van Zandt county and before the seizure in Montague; if so, 
when, where, to whom, how many, what kind, for what kind, on 
what terms? Were you present? Did you know of it before it was 
done? Did he get anything besides cattle in exchange; if so, what? 
If money, what did he do with it? Did he deliver —to you; if not, 
why not? State everything that either you or he did and said in 
respect to said exchange, and, if more than one exchange, answer 
the foregoing question with reference to each such transaction. 

Ans. to X int. 11th. I left the herd about the south line of Cooke 

county to go to Gainesville to get our mail matters and to see 
615 L. W. Evans, if he had reached that point; was absent from 

the herd 2 or 3 days, and while I was absent Dawson ex- 
changed some cows for two-year-old heifers. He informed me that 
he got one heifer and two dollars for each of the cows, all of which 
I understood he took in heifers, and that he had gotten 28 head in 
this trade. If he stated the number of cows he traded off I do not 
remember it. ‘The 28 heifers was put in the herd in place of the 
cows taken out, but Dawson showed some disposition afterward to 
disregard this, as he, in a letter to the “ boss” of the herd, Mr. Smith, 
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instructed him to cut out all the two-year-old heifers except those in 
the O N or O’Neal brand and have them ready to send forward to 
the Ponea agency in case he failed to replevy the cattle; but as he 
replevied the cattle and reached the herd just as Smith commenced 
the cutting and this movement was fully developed. I was not 
: present when the exchange was made; do not know the name of 
the party it was made with. Dawson gave me no money in this 
case and I suppose he got none, though I am not sure of that, as he 
~ was not very definite in his report of the transaction to me. This 
ras all the exchange that was made by Dawson, to me knowledge, 
bole the cattle were seized and replevied. 
12th. Were you present when the sheriff levied the writ of se- 
questration in Montague county? If so, state what was done. Were 
| said cattle penned or herded by the sheriff? If herded, state who 
acted as drovers or herders for said sheriff. 
| Ans. to X int. 12th. I was not actually preseut, but within 
: 614 a half a mile ora mile when the sheriff of Montague county 
served the writ on Dawson gnd attached the cattle, but come 
: up in a few moments afterwards. After seizing the cattle the sheriff 
placed them or continued them in my charge, at the suggestion of 
L. W. Evans, as the representative of Hunter, Evans & “Co., with 
the consent of Dawson, and I held them on the prairie with Daw- 
son’s hands and horses, under the direct supervision and manage- 
ment of Mr. Smith, who was Dawson’s “ boss.” 
15th. How long were said cattle in the hands of the sheriff? Where 
¥ were you during said period, and what were youdoing? Where was 
| Dawson when the levy was made? | 
Ans. to X int. 18th. The cattle was seized by the sheriff on the 
2nd day of June and were released by his order on the 5th of June, 
1880; but the order did not reach me until the morning of the 6th 
June, making about four full days. I had charge of the cattle as 
the agent of the sheriff, and was with the cattle in. Montague county, 
Texas, and within from 4 to 7 miles of “ Red River station,’ ” on 
Red River during this time. Dawson was present when the levy 
was made. 
14th. How did the sheriff keep said cattle during the time they 
were in his charge? State fully and in detail all that he did with 
them during said period. 
Ans. to X int. 14th. I have answered this in: my answer to 12th 
and 13th X interrogatories fully. 
_ 15th. To what pointon Red River were said cattle being driven at 
| the time of the levy? | 
ed Ans. to X int. 15th. The cattle were being driven to Red River 
station, on Red River, wnen they were levied upon by the 
sheriff. 
| 615 16th. How far from Red River were said cattle at the time 
| of the levy? 
Ans. to X int. 16th. Red River was considerably swollen at the 
time the cattle were levied upon, the rise being several feet, but not 
to the top of the bank at the cattle crossing on the south side by 
several feet. Several herds of cattle were waiting to cross when the 
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cattle of Dawson’s was levied upon, and nonce had crossed for three 
or 4 days, and none did cross until the 6th of June, which was the 
day Dawson took charge of his herd under the replevy bond. I do 
not think it was impossible to cross the river with cattle at any 
time during this rise, but good cattle men who had herds at this 
point did not cross until the river had fallen several feet, and the 
6th of June was the first day that any of these parties undertook to 
cross it with their cattle. The cattle were within 5 or 6 miles of 
Red River station, on Red River, when they were levied on. 
17th. What was the condition of said Red River at the date of 
the levy, and how long did it remain in that condition? Was it 
not swollen with recent rain, and was it not impossible to cross said 
river at the point to which said cattle were being driven at the 
time of said levy and for several days thereafter ? 
Ans. to X int. 17th. I have answered fully in my answer to X 
int. 16th. 
18th. Did you go with the cattle after Dawson replevied them: 
if so, by what arrangement and with whom did you accompany 
said herd?’ Who contracted with vou to go on with them, and on 
what terms? For what purpose were you to go on? 
616 Ans. to X int. 18th. When the cattle were levied upon by 
the sheriff L. W. Evans and a Mr. Sampee, of Hunter, Evans 
& Co., were present, and were asked by me what effect the seizure 
would have upon my employment, and they said that they knew 
their house did intend that it should operate as a discontinuance, 
and thoughif Dawson replevied they would need me, with L. W. Evans, 
at Caldwell, the point to which the cattle were being driven. When 
Dawson replevied the bank notified me that my agency had ceased 
upon their part, and as I received no notice from Hunter, Evans & 
Co. to the same effect concluded that they wanted me at Caldwell, 
and I proposed to Dawson to travel with the herd and pay my pro- 
portion of the provision bill if he would haul my baggage and care 
for my horse (which was the property of Hunter, Evans & Co.). 
He declined the acceptation of any pay, and invited me to continue 
with the herd as his guest. This I accepted, and crossed into the 
Indian Territory with the cattle. Soon after this (next day, I think) 
Dawson returned to Texas to go to his ranche and move another 
herd to Kansas, and, as I was traveling with his cattle, asked me to 
take the general supervision of them and the hands, and especially 
to attend to the delivery of the two-year-old heifers to Mr. Allen, 
at the Ponca agency, and proposed to pay me at the rate of 
$50.00 per month for my services during the time I was engaged in 
his service. This I agreed to,as I did not consider that it inter- 
fered with my engagement with the other parties. A day or two 
after this Mr. Ellis came to the herd with a bill of sale from Daw- 
son to the cattle, made to the City National Bank of Ft. 
617 Worth, and their power of att’y to make title to cattle as sold 
by Dawson, and receive the proceeds of the sale for the bank. 
This, in my judgment, superseded my agency under Dawson, and I 
traveled with the herd, looking to Dawson’s interest in the manage- 
ment of the hands and cattle and aiding Mr. Ellis until the heifers 
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were delivered to Mr. Allen by Mr. Ellis, and then left the herd 
near Haina ranche, in the Indian Territory, and went on to Cald- 
well, in Kansas. 

19th. Where were said cattle driven after they were replevied by 
Dawson ? Did they cross Red River; if so, how long after they were 
replevied, and what was then the condition of the river? 

Ans. to X int. 19th. We drove across Red River at Red River sta- 
tion and on the cattle trail to Caldwell, Kansas about two days after 
they were replevied. The river had fallen several feet and was then 
sufficiently down to enable cattle to cross safely. 

20th. How do you know that any of said cattle were lost while 
they were in the hands of the sheriff? Did you count them before 
the levy; if so, when:and where and who assisted you? Did you 
count them after the levy; if so, when and where and who assisted 
you? How many cattle were so lost by the sheriff? 

Ans. to X int. 20th. I do not know that any cattle was lost while 
in the custody of the sheriff, and do not believe that there was any 
lost during that time, as they were carefully herded and had no 
stampedes or runs among them, but I cannot say positively, as I did 
not count them when the sheriff levied on them nor when I turned 

them over to Dawson on the order of the sheriff, and they 
618 were not counted, to my knowledge, until the 2nd or 3d day 

after they crossed Red River, when it was ascertained that the 
herd was several head short. The cattle crossed Red River under 
the immediate management and control of Mr. Dawson, who first 
attempted it on the evening of the 6th of June, and got from 2 to3 
hundred of them bogged down, and the balance of the herd turned 
back to the south side of the river, when, for want of sufficient force 
to pull the bogged ones out and herd the others, they scattered a 
good deal, and it was at this time and place that I think the eattle 
got away that were absent from the herd when they were first counted 
after they were seized by the sheriff. 

2ist. After crossing said cattle over Red River where were they 
driven to? State fully the route taken and the destination. 

Ans. to X int. 21st. The cattle were driven in the direction of 
Caldwell, Kansas, along the trail usually traveled by the herds that 
are driven to Dodge, Caldwell, XC., and I left them within 2 miles 
of that trail near Hair’s anche, in the Indian Territory, with the 
understanding that they were to be driven to Caldwell, Kansas, un- 
less they were » sold before re: aching that place. 

22nd. You will now please give an account in full of the sales of 
said cattle; to whom they were sold, where, when, in what lots & 
kind, at what price, by whom sold, who received the proceeds of sale, 
the gross amount of same proceeds, and what was done with said 
proceeds. State with reference to each sale made the number sold, 
the place and date of sale, the name and residence of purchaser, the 

price and kind sold. 
619 Ans. to X Int. 22nd. I have answered this interrogatory 
fully in answer to other questions, but will repeat that the 
first sale was made out of these cattle by Dawson at Will’s Point to 
Houston (as I understood it) of 263 cows and calves for $3,419.00, 
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as reported by him, and the money or proceeds of the sale turned 
over to me as the agent of Hunter, Evans & Co., of St. Louis, and 
the City National Bank of Ft. Worth, Texas. These proceeds was 
paid over by me to the parties I represent, viz., $1,668.50 to Hunter, 
Evans & Co. and $1,750.50 to the City National Bank of Ft. Worth, 
including the cost of the exchange I purchased to make remittance 
to them, respectively. The second and only other sale made was 
made by John Dawson to Frank Houston in Kaufman county of 
100 beef steers at $20.00 each and 4 barn cows at $15.00 each, making 
the gress amount of this sale $2,060.00, of which he retained $218.00, 
and 1 took Frank Houston’s draft on Mi ulhaul & Sealing for $1,842.00 
to Hunter, Evans & Co., of St. Louis, payable in some 30 days, and 
sent it to them by mail ‘and drew a draft on them (H., E. & Co.) in 
favor of the City National Bank of Ft. Worth for $939.88, which 

was the proportion to which the bank was entitled under their pro 
rata agreement with H., E. & Co. This draft was payable the day 
after the Houston draft was due and was to-be paid out of the pro- 
ceeds of that draft, but when presented to Hunter, Evans & Co. for 
their acceptance they declined to accept, and if they have ever paid 
that draft I do not know it. 

23rd. State fully and particularly what became of the paveetity of 
said cattle sales as far as you know or have learned from 

. Dawson. 
620 Ans. to int. 23rd. I have stated fully all I know or learned 

from Dawson what became of the proceeds of all the sales 

made of the ——. while I had any connection with them in my 
answer to X int. 22, and have stated in another place what I knew 
about the cattle sm ome or swopped forin Cooke county. The only 
other sale of which I have any knowledge was under the contract 
Dawson made with Allen for the two-vear-old heifers, and do not 
know the number of O’Neal cattle put in on that contract, but I 
suppose them to be about 350 head, at $12.50 per head, I think, and 
as Mr. Ellis delivered these cattle to Mr. Allen for Dawson and had 
the authority from the bank to receive the money from Dawson or 
the purchaser of the cattle as they were sold, [ suppose he did _ re- 
ceive the money for these cattle, and J] suppose paid it over to the 
party to whom it was properly due from him. I have answered all 
the interrogatories and X interrogatories correctly according to my 
information derived from my memorandum, when I have them, and 
my recollection, when I have no memorandum, and have tried in 
them to do all parties justice. 


Exhibits “A” & “B” to McCulloch’s answers are already copied ; 
“A” on pages 122 to 126 and “B” on pages 126 to 129 of this tran- 
script. 
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621 Final Decree of Court. 


Hunter, Evans & Co. 
vs. Ch’y. No. 21. 
JNO. A. ONEAL et al. 

Monpay, May 18th, 1885. 
On this day came on to be heard the defendants’ exceptions to the 
jurisdiction of this court based on the fact that none of the defend- 
ants reside in Montague county, Texas, in the district court of which 
county the said suit was commenced and from which court it was 
removed by plaintiffs, and the said exceptions, being considered by 
the court, were adjudged not well taken and were overruled and de- 
fendants excepted; and then came on to be heard the plea to the 
jurisdiction filed by the defendant Oneal and based upon the charge 
that none of defendants reside in Montague county, Texas, in the 
district court of which this suit wasc ommenced, and, the said plea 
being heard and the evidence adduced in support of the same, it 
was considered by the court and so adjudged that said plea be over- 
ruled, and to this ruling the defendants excepted. On this day 
came on to be heard the said cause on the pleadings and evidence, 
and it was considered by the court that the plaintiffs and the de- 
fendants, The City National Bank of Fort Worth, were entitled to a 
distribution pro rata according to their actual demands 
622 against John A. Oneal of the proceeds of the securities held 
by them against the said Oneal; that on May 22nd, 1880, 
the said Jno. A. Oneal was indebted to the plaintiffs in the sum of 
18,353.68 dollars and to the said defendant bank in the sum of 
10,339 & 58; dollars, and that plaintiffs were entitled at said date, 
out of the Dawson note, to the sum of 12,169.64 dollars, less the 
sums received by them from the proceeds of said note, to wit, the 
sum of 1,668.49 dollars, paid May 26th, 1880, and the sum of 1,842 
dollars, paid June 26th, 1880, with interest from May 22nd, 1880. It 
is, according-, considered, adjudged, and decreed that plaintiffs, R. D. 

Hunter, A. G. Eyans, and M. P. Buel, composing the firm of Hunter 
Evans & Co., do have and recover of and from the defendant, John 
Dawson, and the surzties upon his-replevy bond, John Nichols, 8. W. 
Lomax, W. J. Boaz, J. F. Ellis, and W. Scott, the sum of 8,659.15 
dollars, principal, and the sum of 4,329.67 dollars, interest, making 
a total of 12,988.82 dollars, which is to bear interest from ‘this date 
at the rate of 10 per cent. per annum, and all costs of collecting the 
same, and for'which execution may issue at the expiration of ten 

days from the entry of this decree. 

And it further appearing to the court that plaintiffs have 
623 received herein the sum of 2;424.56 dollars in the value of 
cattle sequestered herein and replevied by plaintiffs, of which 
said sum the said City National Bank of Fort Worth is entitled to 
the sum of 1,311.50 dollars, and it is accordingly considered by the 
court and so ordered, adjudged, and decreed that said defendant 
bank do have and recover of and from said plaintiffs the said sum, 
for which execution may issue at the expiration of ten days from 
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the entry of this decree; and it further appearing to the court that 
the defendant Oneal, of the cattle sequestered, replevied 110 dollars’ 
worth on the 20th July, 1880, it is thereupon considered and_ so 
ordered, adjudged, and decreed that plaintiffs do have and recover 
of and from Mary Oneal, administratrix of the estate of said John 
Oneal, deceased, made party hereto by bill of revival, and W. G. 
Criswell, L. J. Bridges, and F. C. Wells, sureties on the replevy bond 
of said Oneal, the said sum of 110 dollars and interest thereon at 
the rate of 8 per cent. per annum from July 20, 1880, and all costs 
of collection, for which execution may issue at ten days from the 
entry of this decree, & the proceeds of said collection shall be dis- 
tributed between plaintiffs and the defendant bank pro rata—that 

is, the said plaintiffs shall receive #3{35 of said proceeds, and 
624 thesaid bank shall receive the remainder, 759237; and it is 

further considered and so ordered, adjudged, and decreed 
that said plaintiffs do have and recover of and from the estate of 
said John Oneal, to be paid in due course of administration, the 
sum of 4,615.81 dollars and all the costs of this suit, less any sum 
that may be received by said plaintiffs from the execution to be 
issued against the sureties of said Oneal and hereinbefore provided, 
and in the meantime the costs of this suit shali be paid by plain- 
tiffs and the defendant bank pro rata, according to their demands 
against said Oneal as found to exist on May 22nd, 1880, and herein- 
before set forth. 3 

(Signed) A. P. McCORMICK, Judge. 


Petition for Allowance of Appeal. 


In United States Circuit Court for the Northern District of Texas, 
at Dallas. In Chancery. 


Hunter, Evans & Co. vs. JoHN A. ONEAL et al. 


And now in this case, in which Hunter, Evans & Co.,a firm com- 
posed of R. D. Hunter, A. G. Evans, & M. P. Buel, are plaintiffs and 
John Dawson and the City National Bank of Fort Worth and M. J. 
Oneal,as the administratrix of the estate of John A. Oneal, deceased, 

are defendants, come John Dawson and the City National 
625 Bank of Fort Worth, and pray the court that they be allowed 

an appeal of this cause as to themselves and against the 
plaintiffs, R. D. Hunter, A. G. Evans, and M. P. Buel, to the Su- 
preme Court of the United States, and that this court fix the amount 
of a supersedeas appeal bond to be given by them for such appeal, 
and that an order allowing them such appeal be entered in the min- 
utes of this court, and that upon their executing and filing such ap- 
peal bond all further proceedings under said decree be suspended, 
to abide the decree of the Supreme Court of the United States, and 
as in duty, &e. 

(Signed) LEAKE & HENRY, 

Solicitors for Defendants, John Dawson & 
The City National Bank of Ft. Worth. 
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: (Endorsed:) No. 21. Chancery. Hunter, Evans & Co. vs. John 
A. Oneal e¢ al. John Dawson & the City National Bank of Ft. Worth 
pray allowance of appeal te the Supreme Court. Filed May 22d, 
1885. A.J. Houston, clerk, (signed) by Jas. D. Adams, deputy. 
; . Order Allowing Appeal, &e. 


Hunter, Evans & Co. 3 
-~ vs. Chancery. No. 2]. 
JoHN A. ONEAL eé¢ al. 
Monpay, May 25th, 1885. 
Be it remembered that on this the 25th day of May, in the year of 
‘our Lord one thousand eight hundred and eighty-five, in this 
626 case, in which Hunter, Evans & Co., a firm composed of R. 
D. Hunter, A. G. Evans, and M. P. Buel, are piaintiffs and 
John Dawson and The City National Bank of Fort Worth and M. J. 
Oneal, as the administratrix of the estate of John A. Oneal, are de- 
fendants, two of said defendants—that is to say, the said John Daw- 
son and the City National Bank of Fort Worth—came into open 
court, by their counsel, and prayed that they be allowed an appeal 
of this cause against the plaintiffs, R. D. Hunter, A. G. Evans, and 
M. P. Buel, to the Supreme Court of the United States, which appeal 
is now by the court allowed, and the supersedeas appeal bond to be 
given by said defendants is fixed at the sum of eighteen thousand 
“+ dollars. 
(Signed) A. P. McCORMICK, Judge. 


Appeal Bond. 


Know all men by these presents that we, The City National Bank 
of Fort Worth and John Dawson, as principals, and A. M. Britton 
and G. R. Newton, as sureties, are held and firmly bound unto R. 
D. Hunter, A. G. Evans, and M. P. Buel, partners under the firm 
name of Hunter, Evans & Co., in the full and just sum of eighteen 
thousand dollars, to be paid the said R. D. Hunter, A. G. 
| 627 Evans, and M. P. Buel, their certain attorneys, executors, ad- 
ministrators, or assigns; to which payment, well and truly to 
be made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this 28th day of May, in the year 

, of our Lord one thousand eight hundred and eighty-five. 
= a Whereas lately, at a term of the circuit court of the United States 
for the northern district of Texas, at Dallas, in a suit depending in 
! said court between the said R. D. Hunter, A. G. Evans, and M. P. 
| Buel in their firm name of Hunter, Evans & Co., as plaintiffs, and 
M. J. Oneal, as administratrix of the said of John A. Oneal, deceased, 
and The City National Bank of Fort Worth and John Dawson, as de- 
fendants, a decree was rendered against the estate of the said John A. 
Oneal and The City National Bank of Fort Worth and John Dawson, 
and the said City National Bank and John Dawson having obtained 
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from the judge of the said circuit court an allowance of appeal from 
said decree to the Supreme Court of the United States and caused 
said allowance to be entered in the minutes of said circuit court on 
the 25th day of May, in the year of our Lord one thousand 
628 eight hundred and eighty-five, to reverse the decree in the 
aforesaid suit, said allowance of appeal having been procured 
in open court at the time at which said decree was rendered: 

Now, the condition of the above obligation is such that if the said 
City National Bank of Fort Worth and John Dawson shall prosecute 
their said appeal to effect and answer all damages and costs if they 
fail to make their plea good, then the above obligation to be void ; 
else to remain In full force and virtue. 

Witness our hands and scrolls for seals this the 28th day of May, 


1885. 
(Signed) JOHN DAWSON. [seat] 
‘ THE CITY NATIONAL BANK OF 
FORT WORTH, TEXAS, 
By A. M. BRITTON, Pt. SEAL. 
iy A. M. BRITTON. SEAL. 
: G. R. NEWTON. SEAL. 


Sealed and delivered in presence of witnesses— 
C.G. McHATTON. 
kK. C. SCHNEIDER. 


PME a 


Approved by— 
A. P. McCORMICK, 
Dist. Judge. 
May 29th, 1885. 
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(Endorsed:) In chancery. No. 21. Hunter, Evans & Co. vs. 
John A. Oneal ef al. Appeal bond of defendants, John Dawson and 
The City National Bank of Fort Worth. Filed May 29th, 1885. 
(Signed) A. J. Houston, clerk. 


629 Assignment of Errors. 


In the United States Cireuit Court, Northern District of Texas, at 
Dallas. In Chancery. 


Hunter, Evans & Co. 


VS. 


Tur Crry NatrionaL BANK oF Fort WortrH & JoHN Dawson & 
JOHN ONEAL. 


Appealed to the supreme court. 


And now come defendants, The City National Bank of Fort Worth 
and John Dawson, in the above cause, and say that errors were com- 
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mitted on the hearing thereof in the circuit court, for which said 
~ause should be reversed, as follows, to wit: 

Ist. The court erred in that it rendered its decree in favor of plain- 
tiffs against defendant, John Oneal, for a sum of money greater than 
the evidence showed to be owing them by him. 

2nd. Because the court erred as to the defendant, The Citv Na- 
tional Bank of Fort Worth, by giving to plaintiffs a larger pro rata 
of the money due by the defendant, John Dawson, by his note given 
for the purchase-money of the cattle, than the evidence justifies, and 
because the evidence shows that all parties, knowing and agreeing | 
that the sum due by defendant Oneal to plaintiffs was in dispute, 
consented by their written agreement to distribute the proceeds of 

said note on the basis of the undisputed debts due by defend- 
630 ant Oneal to plaintiffs and to the City National Bank of Fort 

Worth, respectively, which undisputed amounts were duly 
ascertained, agreed to, and acted upon by the respective parties, 
while the decree of the court makes the distribution of the money 
upon the basis of the whole amount of the debt claimed by plain- 
tiffs and the whole amount claimed by the City National Bank, it 
knowing the fact that a large part of plaintiffs’ debt was disputed 
and that a settlement and distribution of said money had been agreed 
upon between all the parties in direct recognition of such disputed 
amount. 

ord. Because as to the defendant, John Dawson, the decree is con- 
trary. to the evidence in this, that the said John Dawson’s purchase 
of the cattle was based and directly depended on the positive written 
consent and agreement of all the parties by which the prompt pay- 
ment of his note bearing ten per cent. per annum was provided for 
out of the proceeds of the cattle for the purchase-money of which his 
note was given, and while the said Dawson was performing said con- 
tract plaintiffs violated it, sued and seized the cattle, forced him to 
incur delay and damage, and to give heavy bond, with security, to 
regain possession of the cattle, and to be delayed for five years by 

the pending of the litigation. brought about by plaintiffs, and 
631 in the end he not only recovered no damage, but is required 

by the decree to pay interest at the rate of ten per cent. per 
annum of the whole period, and ail without fault upon his part and 
without advantage to him. 

4th. Because the court erred in overruling defendants’ pleas to 
the jurisdiction of the district court of Montague county and of the 
United States circuit court at Dallas, Texas. 

(Signed) LEAKE & HENRY, 
Alt’ys for the City National Bank of Fort Worth & 
John Dawson, Defendants. 


(Endorsed :) No. 21. Chancery. Hunter, Evans & Co. vs. John 
Oneal, The City National Bank of Fort Worth, and John Dawson. 
Assignment of errors. [Tiled September 15,1885. <A. J. Houston, 
clerk, by Jas. D. Adams, deputy. 
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Clerk’s Certificate. 


Unirep STATES OF AMERICA, 
Northern District of Texas, at Dallas : 


I, A. J. Houston, clerk of the United States circuit court for the 
northern district of Texas,at Dallas,do hereby certify that the fore- 
going 650 pages and 15 lines contain a full, true, and correct tran- 
script of the record in the ease of Hunter, Evans & Co. vs. John A. 
Oneal et al—No. 21 on the equity side of said court—made up pur- 

suant to rules of the Supreme Court of the United States. 


632 [In testimony whereof [ have hercunto affixed the seal of 


said circuit court, at Dallas, Texas, and the signature of the 
clerk thereof this 8th day of October, A. D. 1885. 
f§ The Seal of the U.S. Cireuit Court, Northern ) 
( Dist. Texas, Dallas. 
A. J. HOUSTON, 
Clerk of said Circuit Court. 


Endorsed on cover: N. Texas C. C. U.S. No. 387. The City 
National Bank of Fort Worth and John Dawson, appellants, vs. R. 
D. Hunter, A. G. Evans, and M. P. Buel, partners under the firm 
name of Hunter, Evans & Co. Filed October 15, 1880. 
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In the Supreme Court of the United States, 
OCTOBER TERM, 1887. 


THe City NATIONAL BANK OF FoRT Worrta, ) 
AND JOHN DAWSON 
Appellants. 
| US. +No. 387. 
R. D. Hunter, A. G. Evans anp M. P. BUBL, 
PARTNERS UNDER THE FIRM NAME OF HUNTER, 
EvANS &Co. Appellees, | 
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BRIEF OF APPELLANTS. 


This suit was begun in the District Court of Montague 
county, State of Texas, by petition filed on the 31st day of 
May, 1880. In this petition R. D. Hunter, A. G. Evans 
and M. P. Buel, partners under the firm name of Hunter, 
Evans & Co., citizens of the State of Missouri, were plaintiffs 
and John A. O’Neal and John Dawson, citizens of Texas, 
were the sole defendents. 

O’Neal, when sued, resided in Van Zandt countyand Daw- 


son in Tarrant county, and it was so alleged in the petition. 


Both defendants were served with process in the State 
ourt, andthe defendant filed in the State court his answer 


consisting of a general demurrer and various defenses, It. 23. 

Article 1,962 of the Revised Statutes of Texas reads: 

“The defendant, in his answer, may plead as many severat 
matters, whether of law or fact. as he shall think necessary 
for his defense, and which may be pertinent to the cause; 
provided, that he shall file them all at thesame time, and in 
due order of pleading.” 

The venue of suits in the District courts of Texas is fixed 
by Art. 1198 of the Revised Statutes which provides that: 


‘No person who is an inhabitant of this State shall be sued 


out of the County in which he has his domicil except in the 


following cases to wit:” 

Here follows 23 exceptions of which only the 5th and 11th 
have any relation to the question of venue in this suit. The 
5th exception reads: | 

‘‘Where a person has contracted in writing to perform an 
obligation in any particular County, in which case suit may 
be brought either in such County or where the defendant 
has hisdomicil. The 11th exception reads: 

‘‘Where the suit is for the foreclosure of a mortgage or 
other lien in which case suit may be brought in the County in 
which the property subject to such lien or a portion thereof 
may be situated.” 

Plaintiffs in their petition claimed to have a lien upon a 
certain stock of cattle then in the possession of John Dawson 
in said County of Montague, which lien they charge existed 
by virtue of a mortgage given them upon said stock of cattle 
by the defendant John A. O'Neal. R. 2. 

The defendant John A. O’Neal appeared first in the State 
court pleading to its jurisdiction by a sworn plea alleging: 

1. Residence of himself in Van Zandt county and of Daw- 
son in Tarrant county. 

2. That he never undertook or promised in writing, or 


i 


~ 
~ 


' 
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otherwise, to pay plaintiffs any debt in the County of Mon- 
tague. 


< 


3. ‘That the stock of cattle against which plaintifis sought 


+ 


to enforce a lien nov any part thereof were at the tine of the 
institution of suit nor prior thereto situated in che said 
County of Montague, but that the same was en route for mar- 
ket with theconsent of plaintiffs, and were never at any time 
situated in said County of Montague. 

4. ‘hat defendent at the date of the institution of this 
suit did not have any interest iu or right to said stoe< of eat- 
tle or any part thereof and that long before the institution of 
this suit and before the levy of the writ of sequestration here- 
in this defendent had with the consent of plaintiffs sold and 
delivered said cattle to defendant John Dawson and received 
pryment from him thereforand paid plaintifis the n.oney so 
paid him. Rf. 22, 23. 

The piaintiffs at the time of tilmg their petition «foresaid 
sued out a writ of sequestration by virtue of which the sheriff 
of Montague county took mto his possession the property des- 
eribed in the petition and writ to-wit, 1478 head of cattle of 
the aggregate value of $15,914.00. 

These cattle were replevied by the defendant Dawson on 


the 2nd day of June, 1880. R. 8. 


On the 21st day of June 1880 plaintifis sued out of the District 
court of Montague county a supplemental writ of sequestration 
direcied to Van Zandt county, under whch was seized by the 
Sheriff of said County 450 head of cattle. Of these cattle 
Defendant O’Neal replevied 21 head valved at $110. The 
remainder of them were replevied by plaintiffs, Hunter, 
Evans & Co. R, 12-13-14-135. 


The cause was on the 28th of December, 1880, on tne peti- 
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tion of the plaintiffs, removed into the United States Circuit 
Court for the Northern District of Texas at Dallas. 

At the ensuing term of the United States court the record of 
the case was filed in said court, the plea of O’Neal to the ju- 
risdiction being still pending. 

Qn rule day in November, 1881, the City National Bank of 
Fort Worth, which had not been made a party in the State 
court, entered its appearance as a defendant in the Circuit 


Court. R. 3-9. 


STATEMENT OF THE ORIGIN AND NATURE $ OF 


THE CONTROVERSY. 


Hunter, Evans & Co., at the beginning of the year 1879, 
were engaged in the live stock commission business at East 
St. Louis, Illinois. R. 84. 

At the sametime the defendant John O’Neal was a stock 
owner and raiser in Van Zandt county Texas and was also en- 
gaged in buying and shipping cattle from different points in 
Texas. 

In February, 1879, O’Neal and the firm of Hunter, Evans & 
Co. made an arrangement for O’Neal to buy and ship cattle 
to Hunter, Evans & Co duriasg the year 1879. The firm of 
Hunter, Evans & Co. were to furnish money to buy the cat- 
tle with during the spring and summer of that year and 
O’ Neal was to consign the cattle to them for sale at the National 
Stock Yards in East St. Louis. RR. 84. 

Such dealings were had under this arrangement that by the 
20th day of August, 1879, Defendant O’Neal hau become in- 
debted to Hunter, Evans & ©o. by open account for a consid- 
erablesum of money. R. 2, 42, 230. 

Hunter, Evans & Co. as part of thelr arrangement with 
O’Neal agreed that O’Neal might draw drafts on them for money 
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which they would accept and pay. MR. 85. These drafts 
were often drawn and paid without any shipment of cattle’ or 
other provision by O’Neal for their payment. R. 85. 

Hunter; Evans &.Co.,. according to their'own statement, 
(R. 111) advanced O’Neal by paying his sight drafts and ac- 
cepting his time drafts until they “-had advanced him in the 
agerregate about $47,000. 

It. was then that O’Neal.executed the two notes for $11,000: 
each sued upon, und as a security for their: payment executed 
to: Hunter, Evans & Co. a billiof sale on his ON’ brand of 
cattle, further described as being hishome (Van Zandt county) 
stock of cattle. R. LLL and 53. 

The said notes were not executed as new or absolute obligas: 
tions, but only a3.a convenient means of giving security for 
the indebtedness due by O'Neal as -afovesaid, and: Hunter; 
EKyans & Co. on the same day and. as:partiof ‘the same trans- 
action, executed and delivered to O'Neal a defeasance showing 
that when O’Neal paid his account both the notes (three in: 
wil) and the bill of sale should be cancelled. R. 56. 

This mortgage’was:never properly recorded, and there is ne. 
evidence in the record that it was; R. 214,53. 

The. property rematued in the possession amd: control of: 
O’Neal. 

On April 29, 1879, an act of the Legislature of the State. of 
Texas took effect, the first section of which contains the pro- 
vision: 

‘‘Every chattel mortgage * * which shall not be accompa- 
nied by an immediate delivery, and be followed by an actual 
and continued change of possession of the property mortgaged 


or pledged by such instrument, shall be absolutely voil * * as 


against subsequent purchasers and mortgagees or lien- holders 


in good faith, unless such instrnment or a true copy thereof 
shall be forthwith deposited with and filed in the office of the 
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County Clerk of the county where the property shall then be 
situated.” 

Appendix to Revised Statutes of Texas, p. .5. 

The succeeding sections of this law regulate the manner of 
recording chattel mortgages. 

The City National Bank of Fort Worth, when it took its 
mortgage on the same property subsequently had express 
notice of the said bill of sale to Hunter, Evans & Co. and of 
its character as a chattel mortgage. 

After this dealings of the same character as before continued 
,0 be transacted between Hunter, Evans & Co. and O'Neal. 


During this time and before the 10th of December, 1879, 
O’Nead in conducting his business with Hunter, Evans & Co. 
obtained money for the purpose of conducting it from the 
defendant, the City National Bank of Fort Worth, which 
monies were charged to O’Neal, and from time to tine the 
debts so created were paid by drafts drawn on Hunter. Evans 
& Co., either by O’Neal himself or by William Hunter, the 
agent of Hunter, Evans & Co., then living in Fort Worth. 
All drafts so given were duly honored by Hunter, Evans & 
Co., except one draft, dated November 15, 1879 signed by 
O’Neal for $9,354.03, which was refused and returned unpaid 
to the bank. R. 186, 187. 

On the 10th day of December, 1879, O’Neal, in order to 
settle his debt to the bank growing out of the non-payment of 
this draft, executed and delivered to the bank through its 
president, John Nichols, his note for $9,810.11, that being 
the amount of said draft and interest, and for the security of 
said note on the same date executed a mortgage on all his in- 
terest in his home stock of cattle, consisting of beeves two, 
three and four years old, cows, bulls, yearlings and calves, 
marked and branded as foNows: ‘Branded ON on hip and 


n be 
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sides, and marked with swallow fork in each ear, subject to a 
bill of sale of the above described property to Hunter, Evans 
& Co., now dm record in Van Zandt county, also of his home 
attle branded H sn hip and marked under slope in one ear 
and under half crop in the other, known as the John Howell 
mark and brand, and all of his cattle branded H on hip, I on 
shoulder and marked swallow fork in the left ear and under 
bit in the right, known as the Henry Fuller stock, and one 
hundred head o! horses, mares and colts, branded O N on left 
shoulder.” 

This mortgage was recorded by the County Clerk of Van 
Zandt county 16th December, 1879. RR. 187, 225, 226. 

Jesides the admitted fact that O’Neal had a general au- 
thority to draw upon Hunter, Evans & Co. and did so in favor 
of the City National Bank of Fort Worth, as well «s others, 
and that all his previous drafts had been paid without objec- 
tion, : 
A.M. Britton, vice-president. of the bank, testifies: (R. 
187.) ‘The reason for this line of credit being given to the 
said O’Neal by the City National Bank was that on or about 
the 17th day c.f March, 1879, O’Neal, in company with Wil- 
liam Hunter, agent of Hunter, Evans & Co., came to the 
office of the bank and said to me, I being then its v'ce-presi- 
dent and in charge of its discounts and credits, that they 
wanted to make arrangements through the City National 
Bank for John O’Neal to buy cattle and ship them to Hunter, 
Evans & Co., at East Saint Louis, the said Wm. Hunter then 
and there agreeing, as agent of Hunter, Evans & Co., to 
guaranty the payment of any and all checks drawn against 
the bank by said O’Neal or his authorized agents le agreed 
at the same time to settle the account of O’Neal at any time 
by giving a draft on Hunter, Evans Co., in case saic O’Neal 
was not in Fort Worth to give such draft himself. Relying 
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solely om said. guaranty and not. being willing to trust Join 
O’Neal alone, I extended :to them. the credit asked.” R. 
187,.188. 

«During the transactions with O’Neal under said agreement 
a great many drafts were drawn. on Hunter, Evans &..Co., 
some by O’Neal:and some by saia William... Hunter, and were 
taken by the City. National Bank and.credited to the accoun® 
of said. O’Neal, all of whieh drafts were paid by. Hunter, 
Evans &.Co., except the last one, drawn on the 15th day of 
November, 1879, for $9,354.03. 

‘On the day that this (last mentioned).draft was.made and 
delivered to the City National Bank, I was in the office of said 
William Hunter, and overhearing him use language caleulated 
to throw discredit on said John. O’Neal,. I became uneasy 
about the payment of said indebtedness, and. knowing that 
O’Neal antended on that day to cover his indebtedness to the 
bank by a draft on Hunter, Evans & Co., based on cattle then 
in the shipping pens at. Fort Worth and about.to:be shipped 
to Hunter,: kivans & Co., [asked Mr. Hunter if the draft 
proposed to be drawn by O’Neal. would be paid by Huntev, 
Evans & Co, and whether or not»I had: better'take u bill-of 
lading to order, which would insure the payment of the-draft, 
or hoid the cattle, to which he. replied that: Hunter, Evans 
& Co. were obliged to pay.the draft and would doit. Relying 
on this -statement, I did not take. the. bill. of lading, but: 
allowed. the draft to take its usual course, and: I on:.that day 
left Fort. Worth on a trip to.Motley county, ‘Texas,-and i was 
absent some weeks; hence I was not in Fort Worth when said: 
draft.was protested, ner present when the note and bill of:sale 
were executed by O'Neal to the bank.” RR 188+194, 

This special undertaking. by., Hunter, Evans:& Co. to pay 
the drafts. drawn ..by O'Neal. in: favor of the: City National 
Bank was denied at the hearing.. K..129. 
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This denial is predicated strongly on the fact that the bank 
took O’Neal’s note secured by a mortgage made by him for 
the debt and did not attempt to hold Hunter, Evans & Co. 
liable for it. R. 129. 

‘bis the bank explained by the fact that the express prom- 
iss by Hunter were made to Britton alone, who immediately 
left home without communicating the agreement to the other 
officers of the bank, and that Britton did not return until 
alter O’Nea! had seitled with the bank by giving his note and 
mortgage, which transactions he had with other officers of the 
bank who had at the time no knowledge of such express agree- 
ment. R. 195, 214-215. 

This was the status of all parties when early in the vear 1880 
Jahn Dawson became connected with the transactions through 
his desire to purchase a part of O’Neal’s cattle and drive them 
to a place outside of ‘Texas to fill a contract of sale he had 
nade with other parties to deliver cattle at the Panec Agency 
an the Indian Territory by the 20th day of June, 1380. R. 
206, 207, 204. 

Dawson, in I*ebraary, 1880. went to Van Zandt county, saw 
the cattle. saw O’Neal and agreed with O’Neal abont the pur- 
chase of the cattle. R. 204. 

Before this trade could be consummated so as to give Daw- 
son a clear title and enable him to drive them to market it 
was necessary for him to have the consent of the hen holders. 

Dawson then, and before he took further steps in the mat- 
ter, consulted Hunter, Evans & Co. and the officers of the 
bank, and both agreed that O’Neal might sell him the cattle 
if things could be amicably arranged between all parties. 
R. 204. 

Hunter, Evans & Co. referred him to William Hunter and 
Judge A. T. Watts, an attorney-at-law, of Dallas, Texas, as 


their agents in the matter. RK. 204 
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On the 20th of March, 18380, there was a meeting of ali the 
parties at Fort Worth, ‘Texas, represented as follows: 

O’Ncal was represented by himself and his attorney-at-law, 
J. U. Kerby. Hunter, Evans & Co. by Wm. Hunter, their 
attorney in fact, and Judge Watts, their attorney-at-law. 
The City National Bank of Fort Worth by A. M. Britton and 
its attorney-at-law, Robt. McCart. R. 212. 

Dawssn alone, ot being involved in the controversy about 
the property and expecting to get the title of all parties, does 
not seem to have had a lawyer. 

O’ Neal had the cattle and wanted to sell them for a certain 
price to pay his debts to Hunter, Evans & Co. and to the 
bank. 

Dawson wanted to buy the cattle and was willing to pay 
O’Neal’s price, provided he could get them free from the 
claims of Hunter, Evans & Co. and the bank, and be allowed 
to drive them to market in the Indian Territory. 

It thus became proper and necessary for the parties to ad- 
just at least for the purpose of Dawson’s purchase, the follow- 
ing questions: 

First, What was the amount of O’Neal’s debt to Hunter, 
Evans & Co.? 

Second, What was the amount of O’Neal’s debt at the bank? 

Third, Which had the prior hen, Hunter, Evans & Co. or 
the City National Bank, on the cattle being sold to Dawson, 
and how should the money paid by Dawson for the cattle be 
distributed between them? 

‘Lhe settlement of the third question depended primarily 
upon the settlement of the first and second. If they could be 
settled then the question of priority of liens alone would re- 
main, and that priority could be announced by the lawyers, or 
failing a concurrence of opinion on their part, the parties 


themselves could compromise by pooling. 
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There was no dispute as to the amount of the bank’s debt. 
It was a single transaction and the amount had been settled. 

But there was a dispute about the amount of the debt of 
Hunter, Evans & Co, which dispute was between Hunter, 
Evans & Co. and O'Neal, and unless this dispute was suffi- 
ciently adjusted to remove the existing incumbrance from the 
cattle the transaction with Dawson could not be consummated, 
as he did not propose to purchase until claims against the cat- 
tle were satisfied. 

The only object of this meeting being to enable O’Neal to 
sell part of the mortgaged cattle to Dawson free of the lens 
of Hunter, Evans & Co. and the bank, it was not absolutely 
necessary for every question as to the amount of their debt to 
be settled by Hunter, Evans & Co. with O'Neal. 

It was onlv necessary for it to be agreed upon suiticiently 
for them to agree and express on what terms they would re- 
lea-e their lien on the cattle being sold and delivered to Daw- 
son. That mueh was necessary for Dawson’s pretection. 
How it was done was no concern of his. 

Unless it was done clearly and bindingly he would aot take 
the cattle, and a trade beneficial to all of said parties and evi- 


dently much desired by them would not be made. R. 


It was found that the question of priority of lien could be 
compromised by each lien-holder partaking of the funds in 
proportion to his debt, thus making the mortgages equal 
in standing. 

This left it necessary to settle between Hunter, Evans & 
Co. and the bank for the purpose of this prorata distribution 
and without reference to the final liability of O’Neal, what 
amount of the debt of each should enter into the prorata dis- 
tribution of the Dawson money. If the amount thus agreed 


upon did not exceed the amount of O’Neal’s indebtecness, he 
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(O’Neal) would have no ground for complaint. But if the 
amount agreed to be pro rated to either did exczed O’Neal’s 
debt to such one if would injure him by causing more of his 
} Lowy tt hoa ary 4 a | ? » thar ft hae ee really | a hy 
moiey LO be paid bi) SUGH OF Lfseh th Vas Peal \ { ue iM. 
(a Peng ee . ’ ArT an arnnoa? nt he sipees tha theran 
his necessity Was Met OV anit aQreemene retween tne tiree 
—Hunter, Evans & Co., the bank and O’Neal—that Hunter, 
Evans & Co.’s debt should enter into such distribution for 
such sum only as O’Neal admitted he owed them, Hunter, 
Evans & Co. and O'Neal agreeing further that the disputed 


— 
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amount between them should not be further prejudiced than 
the release of the Dawson purchase, and should be afterwards 
otherwise settled between themselves. 

The bank debt, being undisputed, was to be recognized for 
its full amount. 

‘This agreement solved every question in dispute so far es 
Dawson was concerned, and the parties procecded with the aid 
of tie lawyers present to put their agreements Into writing in 
terms so plain that no trouble or dispute could afterwards 
arise. KR. 212 

“McCart did the writing and Judge Watts dictated.” 
KR. 212. 

At the time that these agreements were made the eattle 
were on their range, and before they could be consummated 
the cattle would have to be gathered, whieh would require 
both time and expense for both Dawson and O’Neal, and be- 
sides Dawson wouid be delayed, if not prevented altogether, 
from making purchases elsewhere to mect his contracts. 

There were three different agreerents in writing executed 
between the parties, some executing one and some another. 
on the 20th March, 188. 

The first one was between John M. Dawson, Hunter. Evans 


& Co. and the City National Bank. 


The second was between John A. O’Neal, the City National 
Sank and Hunter, Evans & Co. 

The third one was between John A. O’Neal and John M. 
Dawson. 7 

The second one substantially recites that Hunter, Evans & 
Co. and the bank each hold written hens upon certain cattle 
to secure debts due them by O’Neat, and that O’Neal had sold 
said cattle to Dawson, wherefore Hunter, Evans & Co. and 
the bank agree to said sale, provided O’Neal shall on delivery 
of the cattle to Dawson surrender to Hunter, Evans & Co. 
und the bank the proceeds of said sale, they agreeing to re- 
ceive the same in full satisfaction of their respective debts 1 
the amount received shall be equal to the amount of their 
debts, but if it shall be less, then the bank and Hunter, 
Evans & «0, agree to receive such proceeds and credit O’Neal 
by pro rating them according to their respective uudisputed 
demands, and if there be any deficiency O’Neal binds: himself, 
at his own option, to pay the same with money, or with his 
note satisfactorily secured by deeds of trust, or other liens 
upon real or personal property in Van Zandt county. It is 
further agreed between said parties that should there arise 
any difference or trouble about the amount of the indebted- 
ness of O'Neal to either of the other parties, ‘‘shen the 
amount agreed to be due between the parties shall be idjusted, 
satisfied and discharged, as aforesaid, and the amou it in dis- 
pute shall be secured by O’Neal as aforesaid, and when the 
parties of said disputed amount agree, or when the sume sha'l 
be determined by suit, or arbitration, or otherwise, then said 
amount to be paid as hereinbefore stipulated, to-wit, from the 
proceeds of said sale or trom the security furnished by the 
said O’Neal.” If the proceeds of the cattle sold Dawson 
shall not be sufficient to discharge both debts, the ceficiency 
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after being secured as above provided for ‘‘shall be carried, 
owned and he!d by and between said Hunter, Evans & Co. 
and the City National Bank, according to their respective 
claims,” and collections shall be pro rated as hereinbefore prce- 
vided for. 

“Tt is further understood between the parties hereto that 
should this agreement from any cause whatever fail to be 
carried out and consummated, then no statement or recital 
herein shall be construed to be an abandonment of any right, 
lien or security held by any of the parties hereto.” 

“Tt is turther agreed that should there be a deficiency, as 
heretofore referred to, then the said O’Neal agrees to secure 
said deficiency in manner as aforesaid by liens upon property 
owr.ed by said O’Neal. real or personal, such deficiency to bear 
interest at the rate of 12 per cent. perannum from date and 
to mature on or before the firstof January, 1881. ‘This defi- 
ciency to be secured as above provided at the time said cattle 
are delivered over to said Dawson.’ 

(This agreement will be foundyout at large inthe record pp. 
228-229. ) | 

The second agreemient between Dawsen, the bank and H. 
E. & Co. in substance recites the indebtedness of O'Neal ty 
the bank and H. E. & Co. ‘‘in a large amount” and that mae 
ereditors have liens on O’Neal’s ‘thome stock of euattle’ to 
secure such indebtedness, and that O'Neal on same day has 
entered into a written contract with John Dawson for the sa'e 
and delivery of said cattle to Dawson by which ‘‘“John Dawson 
is toassume the payment of said John O’Neal’s indebtedness 
to Hunter, Evans & Co. and the Ci'y National Bank provided 
O’Neal shall deliver to Daw on at price agreed upon between 
Dawson and O’Neal,to pay off said indebtedness.” 

“In the event that the cattle sold and delivered by O'Neal 


to Dawson shall be insufficient to pay off the full amount of 
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said indebtedness, the said Dawson binds himself to pay off 
suid indebtedness pro rata to the extent of the eattle received 
by the first day of October, 1880.” 

It is further agreed that this sale is made subjec' to the 
liens of Hunter, Evans & Co: and the City National Bank and 
that said Dawson holds said cattle in trust for the sa‘'d Hun- 
ter, Evans & Co. and the City National Bank of For: Worth 
as stipulated in this agreement. | 

“Tt is further agreed that Hunter, Evans & Co. and the 
Clty National Bank shall together select a man to ac-— 
company said Dawson in driving said cattle from Texes to any 
point said cattle may be sold at, and the man so selected shall 
have the legal possession of said cattle and he shall receive the 
proceeds of the sale of said cattle from any and all purchasers 
of said cattle to the extent and amount of the indebtedness 
assumed by the said Dawson.” 

‘Itis further agreed that if the said Dawson does not sell 
said cattle by the first of October, 1580, Hunter, Evans & Co. 
and the City National Bank shall have authority to take posses- 
sion of them, dispose of them and apply the proceeds thereof 
pro rata to said indebtedness. 

(Said agreement is set ont in fall in the record, pp. 227- 
228.) 
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The 3d agreement (between Dawson and O’Neal) in sub-— 
stanee recited the aforesaid debts and liens, and the «foresaid 
written agreements between the bank, O’Neal and H. 4. & Co. 
and between the Bank, Dawson and H. E. & Co., and stipu- 
lated that therefore O’Neal in consideration of said agree- 
ments would gather and deliver to Dawson at or near Wills 
Point, Van Zandt county, Texas, his stock of cattle upon which 
said liensexisted together with such other cattle as O’Neal 
might want to put into the trade and as would be acceptable 


to Dawson, stipulating the prices that Dawson was to pay, 


[16] 


which paymentsit was therein provided should be made by 
Dawson in such manner as the bank and H. E. & Co. should 
require to the extent of O’Neal’s indebtedness to them as 
shown by the agreements aforesaid. 

And if the price of the cattle more than discharged said 
debts it was therein stipulated that the excess be secured to 
O’Neal to be paid with interest from date at 12 per cent. per 
annum by Ist October, 1880. 

It was furthermore stipulated that O’Neal should so deliver 
said cattle to Dawson by the 20th May, 1880. 

(Said agreement is set out in fullin the record, pp. 251- 
252. ) 

After the execution of the agreements O’Neal proceeded to 
gather and prepare the cattle for delivery to Dawson, aud 
Dawson prepared to receive them. Dawson testified that for 
this purpose he, about the firssof May, hired twelve hands at 
an average price of thirty dollars per month and boarded them, 
that he bought horses, wagons, and provisions, and went to 
Van Zandt county to receive the cattle. ‘That he devoted 
his time from the Ist tothe 22nd of May superintending the 
gathering, examining and receiving the cattle. That board- 
ing his teams and other expenses incident to that particular 
business during that time cost him twenty dollars per day. 

That he had a contract to deliver cattle at the Panco Agency 
in the Indian Territory between the 15th and 20th of June, 
i880, and he intended to put the heifers and bulls received 
from the O’Neal contract into that delivery. R. 204, 205. 
O’ Neal’s expense in gathering the cattle for delivery was_ be- 
tween $500 and $600. Rh. 235. On the 22nd of May, 1880, 
the gathering of the cattle contracted for by Dawson from 
O’ Neal was compicted. 

On that day all of the parties assembled at Wills Point to 


complete the transaction. 
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John Dawson and John O’Neal were there in person, Hun- 
ter, Evans & Co. were there by their agent, Lewis Evars and 
their attorney-at-law Judge A. T. Watts. The City National 
Bank was there, J. G. Kearby was there also as attorney for 
John O’Neal. General Henry E. McCullough, the ugent se- 
lected and appointed by the bank and Hunter, Evans & Co. 
to accompany the drive and receive from Dawson for them the 
proceeds of the sale of the cattle, waz also there. R. 205, 


100. 

O’Neal had penned and delivered to Dawson on the evening 
of 22 May, 1880, about two miles west of Wills Po nt, 1741 
head of cattle mostly inthe O N brand. R. 100, und 247. 
The value of these cattle, at the contract price agreed to he- 
tween O’Neal and Dawson, was $19,033.00. 

Hunter, Evans X Co. claimed that O’Neal owed them about 
$18,000.00. O°Neal on that day (22 May, 1880) disputed all 
of said claims except $9,915.74. The admitted det of the 
Bank on that date was $10,339.85. 

These facts being ascertained Judge Watts, the atterney of 
Hunter, Evans & Co., wrote a note for Dawson to sin for the 
purchase money of the cattle. R. 198. The following is a 
copy of said note: | 
$19,033.00. WiL_is Point, ‘Texas, May 22, 1881. 

One day after date, for value received, I promise to pay to 
the order of Hunter, Evans & Co. and the City National 


Bank of Fort Worth, Texas, at Fort Worth, Texas, t!:e sum of 


“nineteen thousand thirty three dollars with intere-t, at the 


rate of ten per cent per annum, from date until paid. This 
note is to be paid according to the terms and stipulations con- 
tained in a written contract entered into by and between John 
Dawson, Hunter, Evans & Co. and the City National Bank of 
Fort Woith, and dated March 20, 1880. 

(Signed) J. M. Dawson. 
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[t is endorsed with credits as follows: 

Received on the within note thirty-four hundred and nine- 
teen dollars ($3,419.) May 22, 1880. 

(Signed) HENRY E. McCunrioven, Agent. 

teceived on within note a draft drawn by Frank Houston 
for eighteen hundred and forty-two dollars. payable on the 22 
day of next month. May 25th, 1880. 

(Signed) , HENRY E. McCutiovean, Agent. 

R. 276. 


After said note was signed by Dawson, it was delivered to 
Gen. McCullough, by direction of MeCart and Judge Watts 
as attorneys respectively of the Bank and Hunter, Evans & Co. 

Dawson the same date (22d May, 1880,) drove the cattle on 
the journey to the Indian Nation, through Wills Point, where 
the parties were then assembled from the point of their de- 
livery two miles east of caid town, to a point three miles west 
of said town, from which last named point Daws n turned 
to town and executed said note. R. 198. 

Inthe meantime and on the day they were delivered to him, 
Dawson sold for cash $3,419.00 worth of cattle, and at the 
very time that he executed said note he paid McCullough said 
sum of money. Rk. 198. 

Watts and McCart, then and there, with the aid ofa bank- 
er, figured how Dawson’s note should be prorated and ascer- 
tained that of said note the bank was entitled to receive $9 - 
"15.78 and Hunter, Evans & Co. the remainder $9,317.22, 
and Judge Watts himself, for Gen. McCullough’s future in. 
formation, entered the credit of $3,419.00 on the note. And 
both Judge Watts and McCart then instructed Gen. MeCul- 
lough that of every $1000 (0 paid him by Dawson he would 
send Hunter, Evans & Co. $482.52 and the bank 8510.48. 


R. 199. 
The $3,419.00 were then and there divided and paid over to 


said parties in that proportion. R. 110. 
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At the same time and in the presence of all parties, after 
O’Neal had delivered the cattle to Dawson and after Dawson 
nad delivered his note therefor as aforesaid, McCar! as the 
bank’s attorney endorsed O’Neal’s note to the bank witha 
eredit of $9,715.78 on account of these transactions. R. 199. 

MeUart testifies, and in this respect is uncontradicte:! by any 
witness, that: 

‘When we—that is Judge Watts, Lewis Kvans and :nyself— 


found out that the cattle gathered and delivered by ©’Neai to 


Dawson amounted to only $19,033.00 which was not enough 
to pay the bank and Hunter, Evans & Co., I aske: Judge 
Watts what we should do, for the cattle delivered \ere not 
sufficient to pay us both. I had the original written contract 
with me—the one executed 20th March, L880, by John 
O'Neal, Hunter, Evans & (0. and the bank——and ec:lled his 
attention to that part of the agreement wherein O’Neal 
obliged himself that if he, O’Neal, failed to deliver cattte 
enough. to satisfy both debts, then he, O’Neal, was ‘o secure 
Hunter, Fvans & Co. and the bank by giving deeds of trust 
or such other liens upon property as should be sufi:cient to 
pay such deficiency. I said that the cattle delivered having 
paid all of the bank’s debt except about $650.60, that | for the 
bink was willing to let Dawson take the cattle, and I would 
run the risk of O’Neal’s securing or paying the b: uk that 
amount. I said now is the time to stop the delivery and driv- 
ing of the cattle if you are opposed to the delivery of them to 
Dawson without O'Neal securing us according to contract. 
Watts made no objection to complete and full delivery cf the 
cattle to Dawson or to their being driven off by him. On the 
delivery of the cattle aud before they had been delivervd there 
was a dispute and wrangle between O’Neal, Lewis Evans and 
dudge Watts as to the true amount of indebtedness from 
O'Neal to Hunter, Evans & Co.” 
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‘‘Watts and Evans claimed that the debt was from $16,000 
to $18,000, while O’Neal claimed that. he only owed 
them $9,915.74. 

‘‘Dawson, after he signed his note, asked if everything was 
now all right and if he could go on with his cattle, and it was 
said to him by Judge Watts and myself that the cattle were his 
and he could drive them to market. It was fully understood 
that he was going !o drive them through Northwest Texas and 
the Indian Nation to Kansas. The cattle delivered to Daw- 
son were in the O N and other brands. R. 199, 200. 

Gen. McCullough, the mutual agent, testified that the cat- 
tle were taken charge of by Dawson with the knowledge and 
consent of L. W. Evans and Judge Watts. The bill of sale 
was made by O’Neal to Dawson.” &. 271. 

The same witness testified that: 

‘‘Dawson started the cattle from O’Neal’s pens on the 22nd 
of May 1880; moved them down some six or seven miles that 
evening, and on the 23d drove several miles, and we passed 
outof Van Zandt county on the 23d or 24th of May, 1880, in- 
tending to drive them to market at Caldwell, Kansas.” R. 
272. 

After leaving Wills Point Dawson sold another lot of the 
eattle and received in payment therefor from Frank Houston 
adraft payable to Hunter, Evans & Co., addressed to Mulhali 
and Scaling of St. Louis for $1,842. for which McCullough 
entered the second credit as appears above on Dawson’s note. 
R. 272. 

McCullough sent this draft to Hunter, Evans & Co. and 
at the same time drew adraft upon them in favor of the City 
National Bank for its pro rata part of said payment, $939 88, 

When this draft was presented to Hunter, Evans & Co. for 
their acceptance they declined to accept it.” R. 284. 


Hunter, Evans & Co. in fact appropriated the whole of this 
payment and never paid the bank a cent of it. R. 92, 116, 
224, 225. 

On the 2nd day of June, 1820, the cattle were seized at the 
suit of Hunter, Evans & Co., mentioned in the first part of 
this brief, by the Sheriff of Montague County, while being 
driven through said County to their destination but temporar- 
ily detained by high water. R. 281. 

They were held by the Sheriff until the 5th of June, 1880. 
Ki. 281. 

Dawson ob'ained their release by the aid of the oflicers of 
the City National Bank who furnished his securities. R. 218. 

When Dawson sold the cattle afterwards he paid the 
amount of the note and interest into the City National Bank 
which has ever since held the sume to await the result of this 
suit. R218. 

Dawson was dependent upon the bank for security to his re- 

plevin bond and necessarily had to give up the money and lose 
the use of the proceeds of the cattle to indemnify it for be- 


coming his security kh. 218. 


PROCEEDINGS IN THE CIRCUIT COURT. 


The Plaintiff having removed the case to the United States 
Circuit Court and the City National Bank having appeared as a 
party Defendant, both parties by leave of Court amended and 
repleaded. 

Hunter, Evans & Co.. Plaintiffs, averred in substance (R.42) 
that for a long time previons tothe 20th day of August, 1879, 
they, as commission merchants and live stock dealers in East 
St. Louis, had been dealing with John O’Neal and that on 

aid date O'Neal was largely indebted to them and was desir- 


ous of further advances from them whereupon O’Neal made 
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to Plaintiffs the two notes before described and at the same 
time executed to them said bill of sale which was duly recorded 
in said County of Van Zandt where said O'Neal then and still 
resides, and where said eattle ranged. That said bill of sale 
though absolute on its face was intended only as a security 
for said notes and another not involved in this controversy 
and such other balances upon account as upon settlement 
should be ascertained to be owing Plaintiffs by O'Neal. Plain- 
tiffs at the same time gave O'Neal a defeasance of said bill 
of sale. 

That Plaintiffs’ dealings With O'Neal were such that on 
about the first day of February, 188), O'Neal owed them 318 
616.49 by account, for which amount said notes and bill of 
sale were held as security. 


i? 


That Plaintiffs afterwards, on the — day of February, 
IS80, received from the Texas & Pacific R’y Co. on account 
of O’ Neal $625, and on 22d May, 1850, from H. KE. MeCul- 
lough $1,668.38. 

That on May 3ist, 1880, O'Neal was indebted to Plaintiffs 
upon said two notes $16,919.58 hk. 42, 45, 44. 

That long after the execution of said bill of sale O'Neal 
claiming to have become indebted to the City National Bank 
of Fort Worth, then and now doing business as a National Bank 


a 


by virtue of United States Statutes, at Fort Worth, in ‘Tar- 
rant county, State of Texas, and to secure the amount of said 
indebtedness executed to John Nichols, president of said 
bank, a mortgage upon the O N brand ef cattle before mort- 
gaged to Plaintiffs with some other cattle, subdject to 


U 


Plaintiffs’ len, of which all parties had notice. R. 44. 


stock, the bank in February, 1889, when Plaintiffs were 


threatening to sue O’Neal, claimed that its lien was superior 
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to Plaintiffs’ on said O N stock, and it threatened to litigate 
said question. 

At that time the O N steck of cattle could not be gathered 
except at ruinous expense and great trouble. 

Plaintif!s well knew that pending litigation wbout said cat- 
tle while running on the range said cattle would become 
worthless by straying off, being stolen and sold by other 
parties. 

“To avoid such litigation and expense and loss of the said 
cattle, your orators entered into two certain contracts or agree- 
ments daied March 20, 1880, the two being in fact but one.” 
R. 45. 

(Next follows a statement of the substance of said agree- 
ments. Kh. 45-46.) 

That pursuant to the understanding of all parties they met 
at Wills Point on May 22, 188¢, when without notice to 
Plaintiffs and in their absence O’Neal delivered to Dawson at 
a point two or three miles sonth of Wills Point, 1741 head of 
cattle. all of the O N stock, 6f the value of $19,035, of which 
O’Neal sold at the place where delivered to him the value of 
$3.419 and paid the same to Henry BE. McCullough, who had 


been selected by Plaintiffs and the bank to accompany the 


eattle, of which amount Plaintiffs received $1.668 38 and the . 


bank received $1,842. That so soon as the cattle were deliv- 
ered to him Dawson drove them six or seven miles northwest 
of Wills Point and returned to Wills Point. That thereupon 
for the first time O’Neal disputed over $8,700 of his indebted- 
ness to Plaintiffs, therebv reduce ng their claim in the pro rata 
distribution of the Dawson note to $9,317.22. R. 46-47. 
That thereupon O’Neal made to Dawson a bill of sale for 
said cattle, and Dawson executed his note to the Plaintiifs 
and the bank for $19,033, and Plaintiffs and the bank gave 


O’Neal a receipt for said amount. R. 47. 
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That O’Neal then failed and refused to secure In any Way 
the disputed amount of Plaintiffs’ claim against him, and 
failed and refused to carry out and consummate said agree- 
ments. 

“And thereupon the purties to said agreements were remit- 
ted to their original rights and liens, and the said agreements 
thereby became abrogated and were thereafter of no fore? or 
effect * * and from and after the refusalof the said O Neal to 
secure said disputed amount of your orators claim, as stipu- 
lated in.said agreements, your orators have ever treated said 
agreements as abrogated, abandoned and of 110 effect.” Rn. 47. 

That prior to Mareh, 1880, O’Neal, Dawson and the City 
National Bank combined and econfederated together.to cheat, 
wrong and defraud Piaintiffs, for that at and prior to the ex- 
ecution of said agreements the said parties were in Fort Worth 


consulting together about said matter, and had partly pre- 


_ pared said agreements when thev sought Wm. ILunter, one of 


your orators’ agents, and proposed to him to enter into said 
agreement. Said agent immediately took the advice o. your 
orators’ attorney, A. T. Watts, who advised against making 
said agreement, on the ground that the lien of your orators on 
the O N stock was the prior lien, and that he was informed 
there were enough cattle in said brand to pay Plaintiffs’ debt. 
That on this advice Plaintiffs refused to enter into said agree- 
ments and so stated to the bank, O’Neal and Dawson; where- 
upon the bank, O'Neal and Dawson had a private consulta- 
tion not heard by Plaintiffs, after which O’Neal, in the pres- 
ence and hearing of the other parties, represexted to Plaintiffs 
that he owned a large number of cattle then running in the 
‘ange in Van Zandt county, which were included in the bank’s 
lien and not in Plaintiffs’, quite or nearly sufficient to dis- 


charge his indebtedness to the bank, and that if Plaintiffs 
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wouid enter into said agreements said cattle should be em- 


braced therein and included in the delivery to Dawson. 

That these representations made by O’Neal were accepted 
and adopted by the bank and urged by it as an inducement 
for Plaintiffs entering into said agreements. 

That Plaintiffs were not informed of the number, value or 
condition of said cattle not in the O N brand, which it was 
claimed were included in the bank’s lien, and knew nothing 
of the facts with regard thereto, except as represented by 
O'Neal and the bank. R. 48. | 

That Plaintiffs, wholly relying on said representations and 
believing them to be true, were thereby indueed to and did 
enter into said agreement with O'Neal, Dawson andthe bank. 
Said representations were entirely false, fraudulent and 
untrae, and were known so to be by said parties at the time 
they were made by them—that they were knowingly made 
with intent to induce Plaintiffs to enter into said agreements. 
In fact, said O'Neal did not have or own anywhere any cattle 
other than said O N stock, except a very few head, not ex- 
ceeding five hundred dollars in value, and some ten cows and 
calves of little value and mostly exempt from execution. 

O*’Neal and the bank well knew such to be the faet at the 
time said false representations were made by them.  R. 48. 

That O'Neal, the better to enable him to perpetrate said 
fraud and with intent to cheat Plaintiffs, had up to and at the 
time of entering into said agreements, frequently acknow- 
ledged to Plaintiffs that $16,300.00 of their claim against him 
was correct, and that he owed them that amount as shown by 
his own books. 

That O'Neal promised to meet Plaintiffs, at Dallas, a few 
days after the date of said agreement and fix the amount of 
his said indebtedness. O’Neal failed and refused to meet 


Plaintiffs and postponed such settlement from time to time 
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until after the cattle were delivered to Dawson, when he for the 
first time disputed about $8,700.00 of Plaintiffs’ claim. When 
O’Neal disputed 8,700.00 of plaintiffs’ claim he said he 
owned a large number of cattle still on the range in VanZandt 
county, more than sufficient to pay said amount, and that they 
could be gathered in afew days. Rh. 49. 

After the execution of said instruments between the parties. 
Plaintiffs’ attorney, having begun the preparation of a deed 
of trust from O’Neal to secure said disputed amount, called 
upon O’Neal for a description of the property to be embraced 
by the lien, which O’Neal said it was impossible for him to 
give and that it would have to be obtained from Canton, fif- 
teen miles distant. 

O’Neal then and there proposed to pav Plaintiffs something 
over $4000.00 in addition toamount assumed by Dawson an in- 
sisted upon his proposition being submitted to Plaintiffs, O’Nea] 
well knowing, that being Saturday, that no reply could be re- 
ceived before Monday and he then stated that if Plaintiffs de- 
clined said proposition, he would meet them in Wills 
Point on the following Wednesday and pay or secure said 
debt. 

During all this time Dawson was very urgent asking that 
the papers which he was to sign should be prepared, and he 
signed said papers and left Wills Point knowing that O’Neal 
had not completed his part of suid agreement. 

Plaintiffs rejected the $4000.00 proposed and met O’Neal at 
Wills Point the following Wednesday when the proposed arbi- 
tration was postponed until Saturday on account of the absence 
of material witnesses, on which day the parties again met and 
O’Neal refused to proceed with the arbitration or to secure the 


disputed debt and stated that he had no property with which 


to secure seid debt, and said that he owned only a verv few 


‘attle besides those he had delivered to Dawson. and he alse 
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said that all of his property was mortgaged for much more 
than its value—that much of it was of doubtful title ard then 
in litigation, and he asked Plaintiffs not to press him with a 
suit as he was insolvent and it would ruin him; to all of which 
Plaintiffs replied that they would take such course as they 
thought best to protect their rights. R. 50. 

Plaintiffs charge that O’Neal was hopelessly insolvent when 
he delivered said eattle to Dawson. That after said delivery 
to Dawson he owned no other cattle except about 300 head of 
said O N stoek not exeeeding value of $3000.00 and included 
In Plaintiffs’ bill of sale. 

O’Neal well knew the falsity of his statements, and made 
them in furtherance of the combination aforesaid between 
himand the bank and Dawson to cheat Plaintiffs. 

O'Neal’s acts and representatives subsequent to the Dawson 
delivery were with the view of delaying Plaintiffs while Daw- 
son hastily drove the cattle out of ‘exas, which Dawson was 
proceeding te do with the same fraudulent purpose.  Plain- 
tiffs relied on O'Neal’s representations until he informed them 
to the contrary, 

That all of the eattle delivered by O'Neal to Dawson be- 
longed to ti.e ON stock and were ineluded in Plaintiffs’ bill 
of sale,and he did not deliver to Dawson any cattle in the 
other marks and brands mentioned in the bank’s mortgage. 

That long after the execution of bill of sale to plaintiffs 
O’Neal, without the knowledge or consent of Plaintiffs.sold for 
about $3000.00 and eonverted the amount to his own use. 
Allof which tends to show the animis that characterizes the acts 
of O Neal in the premises. 

Wherefore your orators say and charge that on account of 


the deceit and fraud of O’Neal, Dawson and the bank the said 
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agreements dated March 20th, 1880, were and are null and 
void, 

That said Dawson while on the drive failed to account to 
McCullough for $218 of a certain sale made by him in disre- 
gard of the terms of said agreements. R. 51 and 82. 

That while en route Dawson disposed of part of the O N 
stock in the absence of McCullough and received in exchange 
therefor about 39 head of yearlings of the value of 3300.00 
and was proposing to dispose of the said yearlings without ac- 
counting to McCullough when he was stopped by the levy of 
the writ of sequestration. E..d2. 

That after Dawson replevied said cattie he sold them. for 
$16,500.00 which he received and now holds. R. 52 

Plaintiffs pray a decree against O'Neal for the full amount 
of their said debt against him. | 

For a foreclosure of their lien against O’Neal, Dawson and 
the bank. 

lf mistaken as to theirremedy they prav for a decree against 
Dawson and the bank for the amount of money coming to 
them from the proceeds of said ewitle ander and by virtue of 


i 


suid agreements and for general relief. R. 52. 


DEFENDANT O’NEAL’S PLEADINGS. 
O’Neal in addition to his plea to the jurisdiction relied upon 
his answer filed in the State Court. 
After his death his administrator, Mary O'Neal, appeared. 
R. 83. She relied upon the pleading filed by her interstate. 
O’Neal’s answer contained a general denial which was al- 


lowable under t} 


1@ state practice and put Plaintiffs upon proof 


of their case. R 17%, 
He further answered that the notes declared upon by Plain- 


tiffs if executed by him, were executed for the purpose alone 
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of securing a margin of credit from Plaintiffs and no other 
consideration passed from Plaintiffs to Defendant for the exe- 
eution of said notes. R. 17. 

That on i1th September, 1879 O’Neal shipped to Plaintiffs 
In St. Louis, as his commission merchants, for sale 122 head 
of cattle of the aggregate value $2,860.40 which were con- 
verted by plaintiffs to their own use and never accounted for 
to said Defendant. R. 17. 

That part of the Plaintiffs claim is an item of $665.99 pre_ 
tended loss on eattle sold for Defendant, but that Defendant 
is not chargable with such loss, because it was occasioned by 
Piaintiffs’ wrongfally and with ut Defendant’s knowledge, 
shipping a lot of his cattle Hast to market. RK. 17. 

That certain specifiel items of interest charged in Plain- 
tiffs’ account aggregating $2,164.69 are incorrect. KR. 18. 

That Plaintiffs’ charge of $2,590, for a draft drawn by Wm. 
Hunter on Plaintiffs 24th June, 1879, 

Also, the sum of 818,898.25, charged for drafts drawn on 
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Plaintiffs by said Wm. Ifunter on the sth day of August, 


1879, and, 

Also, item of $552.52 for draft drawn by said Wm. Hunter 
on oth December, 1879, are ail Incorrect, because Defendant 
never anthorized said Wm. Hunter to pay any of said sums 
for the account of Defendant or anybody else, and he has 
never in any way ratified or authorized their payment by 
Plaintiffs. R. 18. ‘hat when said drafts were drawn and 
paid said Wm. Flunter was the egent of Plaintiffs and they 
were drawn and paid without the knowledge or consent of 
Defendant O'Neal. R. 18. 

That the item of $111.50, date July 8, 1879 is incorrect for 
$104), 


That the item of $102.50, claimed to have been paid to 


shippers, beginning May 5, 1879, and closing December 5, 
1879, is ineorreet, because Defendant did not authorize the 
pavment of the whole or any part thereof, 

That item draft by Wm. Hunter, due August 28th, IS879, 
bills pavable accepted $5,724.41 is Incorrect. because Wm. 
Hunter was never nuthorized to draw said draft, nor were 
Plaintiffs ever authorized to pay the same. KR. 19, 

That Defendant claims credit for *400 paid te John G., 


Moore for four months’ serviee. one-half of which Plaintiffs 
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promised to pay. Y- 2a 
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ment made to Plaintiffs May 22, 1880, by John Dawson 
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644, which cattle were received and appropriated by Plaintiifs 
and for the proceeds of whieh Plaintilfs oueht to be held to 
account. R. 21. 

That Plaintiffs, for the purpose of cheating and defrauding 
Defendant O'Neal, sold a large number, to-wit: 3000 head to 
the Beef Canning Compar yof Saint Louis, in which company 
Plaintiffs owned ih large interest, to-wit: three-fifths of the 


whole. That said enuttle were sold to sid COMpany for less 
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than their real value and for less than they would have sold 
for in the St. Louis market, whereby Defendant was damaged 
$5,000, R. 21. 

That Plaintiffs are estopped by their proceedings and acts 
aforesaid from maintaining this swit against Defendant 
O'Neal, who prays for an abatement of Plaintiffs’ claims, for 
judgement for his own claims and for general relief. KR. 21. 
JOINT AND SEVERAL ANSWERS OF JOHN DAWSON 

AND THE CITY NA'FIONAL BANK. R. 67. 

They charge the execution by O'Neal to the bank on 10th 
Deeember, 1879, of his note for $9,810.11, secured by mort- 
vage on his home stock of eattle branded H and O N, ineclud- 
ing horses. mares and colts. 

That both Plaintiffs’ and Defendant’s bills of sale were un- 
intended to be mortgages. R. 68, | 

That Plaintiffs had better means of knowing O’Neal’s 
financial condition and the number and character of his stock 
than had the officers of the bank, and in all their transactions 
with him aeted and relied on their own knowledge of him 


and his property. ht. 69, 

That it was at the special instance and request of Plaintiffs 
that the bank advaneed O'Neal the money ont of which his 
indebtedness to it grew, and Plaintiffs promised to pay the 
same. RR. 69, 

[t is true that the bank threatened to institute suit for the 
purpose of testing the validity and priority of its own and 
Plaintiffs’ liens. R. 70. 

lt is trae that at the time the contentions aro:e O'Neal's 
enttle were running on their accustomed range in Van Zandt 
county. but they were not liable to stray or to be lost or stolen 


to any considerable extent, and they were safer and could 


have been protected there at less expense than in Montague 
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county, where a few days later they were caused to be seized 
at the suit of Plaintiffs. R. 70. 

That Defendants believe that the motives that induced 
Plaintiffs to enter into said agreements were their knowledge 
that they had not in fact a debt against O’Neal of near the 
amount claimed by them and they had doubts about the val- 
idity as well as fairness of their transactions with him. And 
because the bank’s lien included property not embraced in 
Plaintiffs’ and because they knew they were primarily liable 
to the bank for the payment of its debt against O'Neal. (KR. 


71.) And because by entering into said agreements they 


“re a. 


would not only relieve themselves from responsibility for the 
bank’s debt, and of a controversy with the bank as to the 
validity of their lien on the O N brand of eattle, but they ob- 
tained an equal lien on valuable property that they had no 
lien upon before, and provided for the collection without loss 
of the uneontested part of their debt against O'Neal, 
without surrendering the disputed part. RR. (i. 


They deny that the reservation in said agreement, as to the 
effect of recitals therein, were intended to have the operation 
claimed by Plaintiffs, and they say they were intended to have 
no force, except the transactions then contemplated should 
fail to be consummated, in which case said agreements would 
have nothing to operate upon. Said agreements were in- 
tended to operate on the sale from O’Neal to Dawson, and not 
independently of it. And when afterwards on 22d May, 1880, 
said trade was perfected said agreements took final effect. 
Te: ees 

Defendants then set out the terms and circumstances at- 
tending the execution of the various azreements at Fort 
Worth on March 20, 1879, and the labor and expense gone to 


and incurred by Dawson and O'Neal in gathering the cattle 
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and penning them at Wills Point for the purpose of finally 


consummating said agreements, and the various transactions 
at Wills Point on the 22d May, 1880, including the delivery 
of the cattle to Dawson and bill of sale to him by O'Neal for 
the cattle. The execution of Dawson’s note for the cattle and 
its acceptance by Plaintiffs and the bank—the payments made 
on it by Dawson through MeCuilongh and the acceptance and 
division of the first payment by the bank as well as the cir- 
cumstances of the appropriation of the whole of the second by 
By obs Ty. Sy. oy 205 BO, BL. 


Inintilts. a 


Defendants deny that the two agreements, one between 
O'Neal, the bank. and Ilunter, Evans & Co., the other be- 


tween Dawson. the bank. and Hunter, Evans & Co. both ex- 


ecuted at Fort Worth on the 20th of March, 1879, are parts of 
neh other inthe sense that all of the provisions of one are 
provisions of the other, according to the legal rule that agree- 
ments between the same parties, about the same transaction, 
executed at the same time, are to be construed as one instru- 
ment, beeruse they say said two agreements were not between 
the same parties, there being in each found one party wanting 


in the other and wanting one party found in the other. R., 


i4, Vo. 
The objects of the agreements were double. One was to 


sell the cattle to Dawson free from every hen before existing 
against them, and charged witha new lien or trust to be en- 
foreed through the agency of H. E. McCullough. The other 
was to provide for settlements betwsen some but not all of 
said parties. R. 75. 

Wherefore separate and distinct agreements were entered 


Mto each relating to separate and distinct obligations and pur- 


poses. 


PRA Ty SA ei Re a at trae 


That the introduction of Dawson, a rew party, and having 
no connection with previous transactions made necessary sep- 
arate and distinct agreements. R. 76. 

That statements in amended bill of the substance of the two 
agreements are in the main correct, but the interpretation and 
construction thereof as well as the inferences, deductions and 
conclusions of Plaintiffs are fallacious, and unauthorized. 

That by said agreement of March 20th, 1879, and the subse- 
quent execution thereof and the purchase of said cattle by 
Dawson the original liens of Plaintiffs and the Bank on the 
eattle sold Dawson were forever extinguished and said new lien 
substituted therefor. Rh. 75. 

That Plaintiff knew before the delivery of said cattle to Dwa- 
son the exact amount of their debt that was disputed by O'Neal. 
a. 96, 

That the haste charged by Plaintiffs to Dawson is explained 
by the fact that his object in purchasing the catt!e was to make 
profit by selling them again and in fulfilling contracts of sale 
previously made by him which made it necessary for him to 
drive the bulk of said cattle out of the State as was knowu to 
Plaintiffs. That punctuatity and dispatch were of material im- 
portance, and twelve days beyond the time of performance men- 
tioned in said agreements had already elapsed to his injury. 

Wherefore, having executed his part of the agreements and 
become the owner of the cattle, he at great labor, risk and ex- 
pense, with the knowledge and ecnsent of Plaintiffs, commen- 
ced to drive said cattle to their destination out of the State of 
Texas and through Montague county. R. 76. 

Defendants charge that at the date of aid delivery to Dawson. 
O’Neal owned a Jarge number of cattle not ineluded in the 
sale and delivery to Dawson which he was willing aad 


then offered to deliver to Dawson upon the sam. terms and for 


— 


the same purposes that the others were deliveredto him, if the 
time required fortheir being gathered wes allowed, but Plain- 
tiffs, being satisfied, agreed that the cattle then gathered should 
be delivered. R. "%%. 

That at the time of said delivery to Dawson, O'Neal owned 
of the ON stock on the range in Van Zandt county, besides 
those delivered to Dawson, as many as 350 head of the value 
of $5,250, as Plaintiffs well knew, and which were seized a few 
days afterwards by a writ of sequestration wrongfully sued 
out by Plaintiffs. R. 78. 

That at the date of said sale and delivery O'Neal was sol. 
vent and owned real estate sufficient, over and above every in- 
ecumbrance upon the same, to pay moze than said disputed 
debt of $8,500, and on the 22nd of May, 1880, he placed in 
the hands of his attorney his title papers for the same with in- 
structions and for the purpose of his prepaaring a mortgage 
on said lands to secure the ultimate payment of the disputed 
amount when found due, but the execution of such mortgage 
was prevented by the demand of attorneys of Plaintiffs that 
such mortgage should include a power of sal; for cash in ten 
days after the amount due was ascertained, which was de- 
clined by O’Neal’s attorney hecause that was not required by 
the agreement and was arbitrary and unjust, and would leas 
to a sacrifice of the property. R. 78. 

That O’Neal was anxious to give Plaintiffs security, and 
repeatedly offered to do so, but Plaintiffs, by their attorney 
and agent, always refused to take such — securl y un- 
coupled with authority to foreclose in teu days, and they 
threatened, unless he submitted to their exactions, to immed- 
iately cause him to be sued and his property to be seized and 
sold, and itwas in reply to such demands and threats that the 


ev 


attorney of O'Neal, and not O’Neal himself. and not in '18 
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hearing or with his knowledge, retorted that Plaintiffs could 
not accomplish anything by that caurse because ©’Neal was 


insolvent and his property was mortgaged beyond its value, etc 


Said statements Plaintiffs could have easily ascertained to 
be a delusion by investigation and by examination of the 
records. They were not the cause of the failureof negotiations 
between Plaintiffs and O’Neal. The real cause cf sueh_ fail- 
ure was that Plaintiffs had conceived their purpose of seizing 
Dawson’s property in a distant County, under circumstances 
that they believed would lead to its being surrendered to them 
rather than suffer the damages, delays and losses that they be- 
lieved would otherwise be caused to Defendants. R. 7%. 

Defendants say it is true that for several days before the 
20th March, 1879, Dawson and O’ Neal were discussing the sale 
of said cattle to Dawson and it being found necessary to have 
consent of the officers of the bank, as well as Plaintiffs, con- 
versations where held between O'Neal, Dawson, the officers of 
the bank and Plaintiffs agents, but nothing was ut any time 
said or proposed by any of the parties with regard to deceive 
ing, taking advantage of, or injuring In any way the Plaintiffs 
herein. And if O'Neal had any purpose, or in any manner, 
or by any means contemplated, intended, or tried. to deceive 
Plaintiffs, or either of then, or to get anv undue advantage 
such purpose was never communicated to either of these De- 
fendants, and never came to their knowledge, but on the con- 
trary they believed and had every reason to believe that 
O’Neal was acting and intending to act with the utmost good 
faith toward Plaintiffs. The only declarations made by 
O’Neal in their presence or that ever came to their hearing 
were that he intended to, and had the means of securing 


Plaintiffs all that he was justly oweing them. R. 81. 
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Defendants deny that previous to or at the date of said 
agreement the bank or its officers had any knowledge of the 
number, value or situation of the cattle owned by O’Neal fur- 
ther than O’Neal’s statements to them. That neither said 
bank or any of its officers, or agents, eéver at any time pre- 
tended or represented to Plaintiffs or either of them or to any 
ugent of theirs that said bank or any of its officers or agents 
had any such knowledge: and they say it is not trne that they 
or either of them deceived or caused to be deceived plaintiffs 
or either of them in any respect; but the fact is that Plaintiffs, 
even with the advice of theirattorney were not convinced that 
their debt as it stood was secure. ‘They did not enter into 
said agreements with unselfish motives merely to please the 
bank, but to better their own condition, and persisted in it 
after mature reflection and after they had seen the cattle sold 


by O'Neal to Dawson. [R. 81. 


Defendants deny all allegations charging them with collu- 
sion to get possession of said stock of cattle or to get said 
agreements executed before there was a final settlement be-, 
tween O’Neal and Plaintiffs. They deny that Dawson ever 
disposed of any of the cattle otherwise than as he was author- 
ized to do by said agreements and as the owner thereof. R.82. 
Or that he evewdeceived McCullough in any respect. 

That Plaintiffs failed to make the bank a party to their smit 
in the District Court of Mentague county, and brought their 
suit in that county, where thev knew none of the Defendants 
lived, and in a Court which they knew had jurisdiction 
neither of the property in controversy or of the persons of the 
Defendants, intending by reason of inconvenience to said 
Dawson and the want of pecuniary ability by the Defendants 


to prevent their replevying said cattle and to make them submit 


pestenede~: ean intr sane 


to irretrievable damage or toa settlement on Plaintitis own , 
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terms. 


Defendant Dawson charges that Plaintiffs. by their wrong- 
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ful seizure of said cattle by the writ of sequestration damaged 


. Sanne : ' ape 
him in the suin of 85.000, for that relying on the acts ana 
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declarations of Plaintiffs he employed hands to drive and nera 


said eattle at an expense of $1000: that he ineurred further 
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said eattie from Van Zandt to Montague of the vaine of SLOOO; 
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that at the time of their seizure in Montague he had ssid 
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cattle contracted to be sold at a profit of 33000. And that 
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he has been damaged by renson of the malicious suing out ol} 
said writ of sequestration in the further sum of ten thousand 
i 
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dollars, for Willeth be ASKS punitory damages. i. aks g* 
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On the 18th dav o fiav. ISS5. the Cireuit Court entered “fi 
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its final decree in substanee us follows: R. 285. 


s Overruling Defendant's exceptions tO the jurisdietion of 


the Court. 


2. Overruling defendant O° Neals plea to the juris 


bared on the fact that none of thg Defendants resided in Mon- 


tague county when this suit was instituted, and said piea 


the evidence advanced in support of the 


heing heard an: 


, Ss —T or ee : 
sme 10 was considerect that Sadidk piea he overruled. 
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3. Deciding that Dawson’s note be divided between Plain- 


tiffs and the City National Bank pro vata, according to then 


actual demands against John A. O’Neal, and finding that on 


and tothe City National Bank. $10,339.85. and that Plain- 
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tiffs were at Said date entitied out of the Dawson note to 


$12,169.64, less the si 
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s received by them of the proceeds of 


sald note, to-wit: On May 22, 1880, 81.668.49: on May 26. 
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Defendant John Dawson and the sureties on his replevy bond, 
John Nichols, S. W. Lomax, W. J. Boaz. J. F. Ellis and W. 
Seott, the sum of $8,659.15 principal and the sum of $4,329.64 
interest, making a total of $12,988.82, which bears interest 
from date of judgment at the rate of ten per cent. per annum 
and all costs of collecting the same, for which execution was 
directed to issue at the expiration of ten davs from the date of 
the decree. 

And further that Plaintiffs, havine received $2,424.56 
from cattle sequestered and replevied by them, of which sum 
the City National Bank is entitled to $1,311.50, it is decreed 
that the bank recover of Plaintiffs said sum for which execu- 
tion my issue at the end of ten days. 

it further apppearing that Defendant O'Neal replevied $110 
worth of cattle sequestered on 20th July, 1S80, it was decreed 
that Plaintiifs recover of Mary O’Neal, administratrix, W. G. 
Criswell, L. J. Bridges and F. C. Wells, sureties on replevs 


bond, $110 with interest at 8 per cent. per annum from July 


20, L880, and costs of collection, for which exeention was 


directed to issue after ten days, the proceedsot said collection 
to be distributed pro rata between Piaintiffsand the bank, 

It was further ordered that Piaintiifs recover of and from 
the estate of John O'Neal $4,613.81, and all costs of suit, less 
any sum that may be received by Pinintiffs from the execu- 
tion to be issued against the sureties of said O’Neal as therein 
provided, to be paid in due course of administratioa., 

In the meantime providing that the co ts of suit be paid 
pro rata by Plaintiffs and the bank. 

An appeal having been allowed them, the bank and Dawson 
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cave bond and bring the ease into this Court.  R. 


O77. BSS. 


287. 2 
They filed in the Court below and now assign errors as fol- 
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1. The Court erred in that it rendered a decree in favor of 
Plaintiffs against Defendant O'Neal for a greater sum of 
money than the evidence showed to be owing them by him. 

2. The Court erred as to the City National Bank by allow- 
ing Hunter, Evans & Co. a larger interest in the Dawson note 
than the evidence justified. The evidence shows that Hunter, 
Evans & Co., knowing that O’Neal disputed a »ortion of their 
claim against him, consented, as a compromise and to avoid 
threatened litigation with the bank, to divide the proceeds of 
said note with the bank according to the amounts of their 
claims that were admitted by said O’Neal to be owing to them 
respectively. O’Neal admitted that heowed Hunter, Evans 
& Co. $9,915.74 and disputed the balance of their claim. 

He admitted that he owed the bank $10,339.85. The note 
distributed according to this agreement would have made the 
bank’s share $9,715.78 and that of Hunter, Evans & Co. 
$9,317.22. R.199. 

While the Court by its decree allows the disputed claim of 
[tunter, Evans & Co. to stand in the division of said note for 
the full amount claimed by Plaintiffs’ $18,333.68, against the 
admitted amount of the bank’s $10,339.85. 

3. ‘The Court erred as to the defendant John Dawson, inas- 
much as that while the evidence shows that his purchase of 
the cattle was based upon positive writtenagreements between 
all parties by which the prompt payment of his note bearing 
interest at the rate of ten per cent per annum was provided 
for out of the proceeds of sales to be made by him of the cattle 
for which said note was given, Plaintiffs, while said Dawson 
was performing said agreement and was in no respect in de- 
fault, violated the contract, wrongfully sued him and caused 
his cattle to be taken away from him, c-usel him delay and 


damage, and made it necessary for him to give a heavv bond 
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with security in order to regain possession of his own cattle. 
Dawson was only able to give such bond by selling the cattle 
after they were released and allowing an agent of the bank to 
collect and hold the purchase money to indemnify it for pro- 
viding for him the sureties to his replevin bond. 

The bank continues to hold the purchase money of the eat- 
tle for its own protection. The decree is erroneous because 
it allows Dawson no damages and condemns him and his sure- 
ties to answer for the value of his own cattle, and in addition, 
to pay interest at the rate of ten per cent. per annum for all 
the time the value of his cattle has been withheld from him 
by the wrongful acts of Plaintiffs. R282, 218. 

4, The Court erred in overruling Defendant O’Neal’s plea 
to the jurisdiction of the Court. 

While Plaintiffs seem to hold that their disregard of Daw- 
son's title to the cattle and of his right in every particular is 
consistent with the term of the agreement of March 20th, 
1879 that positions is so untenable that if does not require ve- 
futation. 

before the decree in this case can bes ustained, either is to the 
bank or Dawson, those agreements must be set aside; or if 
under them Piaintiffs had the right to decline to consummate 
the transaction at Wills Point on the 22d May, the ratification 
and execution of said agreements then instead of their annul- 
ment must be obviated, 

The grounds of fraud alleged as inducing Plaintiffs to exe- 
eute the agreement of 20th March, 1880, are first that the offi- 
eers of the bank, Dawson, O’Neal and their attorneys when 
Judge Watts arrived and objected, for Plaintiffs, to the agree- 


ments retired and concerted and conspired to make certain 


false representations to deceive the attorney and agent of the 


Plaintiffs, 
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his charge is supported only by the evidence ol Judge 
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‘tired and conferred together without 
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being Neard, and mediuitely atterwards some or them 
made a false statement about the number of O’Neals cattle. 


That there was any such combination or collusion is em. 
phatically denied hs the outh of each and every ne oO} said 
ventiemen. 

What they conspired to do.according to Judy Watts, wasto 


iffs agent believe that O’Neal had enough 
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say and make Plaintilfs 
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cattie outside of the O N brand to pay off the bank s Qebt, 
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According to Judge Watts and Plaintiffs agent, William Hun- 
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Wm. Hunter, while testifying that Judge Watts objected to 
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this agreement intil this false statement Was made and that it 
e.. ¢hair hang avacnnted. aoace 
for their being exeeuled, Goes 
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Judge Watts testifies with more or less uncertainty about 
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who made it. whether Kearby or O’Neal and whether ratified 
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nesses deny that such a statement was made by anybody. 


Kearby, | Britton tesifvy they were not acquainted 


t17} ht re a ri } } - } nt Piatla 
with O’Neal’s eattle and could not kauowingly and truthfully 


have made such a stautement. 
All the evidenee shows that William Hunter and Plaintiffs 


other agents knew O'Neal’s cattle. TLunter was a cattle man: 
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mot a lawyer or banker, and was on the round for the Pour 
pose of watching Plaintiffs interests. All the evidence goes to 


show that O'Neal had next to no eattle that 


N brand and it is next to impossible that he eorld have made 


were not in the O 


such a statement or that it would if made have been so readily 


accepted by William Iunter, or the suspicious Watts. Judge 
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Watts irreproachable character would justly and effectually 
repel any imputa‘ion of even the slighest want of candor. 
That reputation compels the conelusion that he is simply mis- 
taken in what he heard. 

What the other witnesses will not gainsay but wil 
corroborate that O’Neal said is that he had cattle enough, 207 
excluding the O N brand embraced in the two mortgages, to 
pay both debts 

Che evidence will justify such a statement as a matter of 
honest belief. Take for this purpose even Plaintiffs statement 
of hisadmission that he owed them $16,000.00, that added to 
the bank’s debt say SLO.000.00, would make both amount to 
The 
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Ite delivered to Dawson cattle worth $19,000.00, if 


sheriff of Van Zantshortly afterwards fouud 247 head more on 
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the range testified by two witnesses to be worth 315.00 pel 
lead whieh amounts to $3,705.00, Neal testifies withou 
econiradiction that he then had horses in the O N- brand em- 


braced by the bank’s mortgage worth 835.000, 00 making wn ag- 
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two mortgages to satistv hoth creditors. 
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itended to dispute and that he 
finally disputed a larger amount than he had induced them to 
belieye he would. 

All of the evidence, including the agreements, shows that he 
did not state when the agreements cf 20th March, were exe- 


cuted, what amount he would dispute. It was left indefinite 


| | 


and open and if he was bound to admit as much as is now 


laimed oras much as $16,000.00 that, or some sum, might 
inserted in theagreement. Evidently it was not done 
because no amount of uidisputed debt was then ascertained. 

It the letter of O'Neal written sometime before admit- 
tingan indebtedness of $16,000.00 was binding or considered 
lat amount might have been named es undisputed debt. 


That no amount was named justifies the conelusion that the 


agreement was written as intended making the amount ad- 
mitted by O’Neal when the cattle should be delivered the test. 
[It was claimed at the hearing, that as O’Neal had never be- 


a 
Pi 


fore disputed above three thousand dollars that should be held 
to be the jimitand tnot having finally disputed more than that 
the agreements should be held thereby abrogated as to all 
parties, 

The testimony of Plaintiffs witness, ‘Lewis Evans, shows that 
in December, 1879, O'Neal ws disputing two drafts for $2,- 
900,00 eack. or 85,000.00 drawn by Wm. Hunter. He always 
disputed severa’ hundred dollars of interest and the New York 
shipment. The testimony of Lewis Evans shows that he then 
disputed all drafts drawn by Wm. Hunter (R. 99.) all the evi- 
dence including his $16,000.00 letter shows that he always 
disputed the drafts drawn by Wm. Hunter. These diafts 
amounted to much more than the sum finally disputed. (Rh. 


30, Loo, iol. 2 and 3. 


These drafts drawn by Wm. Hunter seem to have been 
drawn by Hunter on his own responsibility, without O’Neal’s 
authority. The best that Plaintiffs or Wm. Hunter claim 
about them is that he paid O’Neal’s debts with the proceeds, 
but O'Neal claimed that he had a right to pay his own debts. 
[le evidently knew nothing abont his own accounts, or how 


much Wm. Hunter had been allowed to draw at his charge. 


[45 


Ife repudiates any such right in the letter upon which 
Plaintiffs rely to charge him with over $16,000. R. 184. 

Plaintiffs seek his permission to charge him with Wm. 
Hunter’s drafts (R. 96) without getting it. He testifies that 
such authority never existed. There never was a time when 
he did not dispute the Wm. Hunter drafts, and they, if he 
had known it, bring his indebtedness much below the sum 
wimitted by him on the 22d of May. 

The only other charge of fraud is that O'Neal promised to 
give security for the disputed amount and failed to do so. 

Why he failed, and whetner he had the ability to comply is 
the subject of much contradictory testimony found in the 
record. 

CGirant for sake of the argument that onthe 20th March, 
1879, O'Neal led Plaintiffs to believe that he would not dis- 
pute as much of their debt as he finally d'd, and that he prom- 
ised to secure the disputed amount, and violated his agreement 
in both particulars. 

What effect would tnat have on the final transactions? The 
only effect if could possibly have had would have been to ex- 
cuse Plaintiffs from consummating said-agreements. 

When Plaintiffs met the other parties at Wills Point two 
months later, they then at least knew exactly what amount 
O'Neal disputed, and also that he had not secured the disputed 
amount, 

If these things, or either of them. were materia: parts of 
the agreements they could have refused to proceed to consum- 
mate them: or, on the other hand, they could waive these 
conditions. 

If such defenses existed, they were unquestionably warned 
then. 

Dawson knew nothing about the existence of such condi- 


tions. Rk. 222, 
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IN TIE SUPREME COURT OF THE UMTED STATES. 


OCTOBER TERM 188s. 


THE CITY NATIONAL BANK OF FORT WORTH. 
AND JOHN DAWSON, Appellants. 
Us, 
R, D. HUNTER, A. G. EVANS AND M. P. BUEL, 


Partners under firm name of 


HUNTER, EVANS & CO., Appellees. 


BRIEF OF APPELLEES. 

On May 3ist, 1880 appellees, citizens and residents of 
St. Louis, State of Missouri, brought this suit in the Dis- 
triet Court of Moutague County, Texas, against John A. 
O’Neal, a resident citizen of Van Zandt County, Texas, 
and John Dawson, a resident citizen of Tarrant County, 
by which they sought to recover from O’Neal the sum of 
$16,919 30, the balance claimed to be due on two promis- 
sory notes executed by O’Neal to appellees; dated Au- 
oust 22, 1879, each for $11,000, with interest at 10 per 
cent per annum, the first due forty days after date, the 
other due sixty days after date. And also to foreclose a 
mortgage or written lien upon a certain stock of cattle 
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branded O. N. on hip and side and marked with swallow 
fork ineach ear, and various other marks, given to secure 
the payment of said notes, alleging that fourteen hundred 
and seventy-eight head of said cattle, included in said 
mortgage, were then in the possession of said John Daw- 
son in said County of Montague, and that they feared he 
would make use of his possession to waste the property 
and that he would remove the same from Montague 
County during the pendency of the suit, and they sought 
and secured the issuance of a writ of sequestration, by 
which the said cattle were seized by the Sheriff of Monta- 
gue County on June 2, 1880. BR. pp. 2-6. Dawson repleived 
the cattle. R. pp. 7-8. <A supplemental writ of séques- 
tration was issued to Van Zant County by virtue of which 
the Sheriff thereof levied on two hundred and forty- 
seven head of said O N eattle on June 28, 1880, of which 
eleven cows and ten calves were replevied by O’Neal, 
anil one hundred anil fifty-five head were replevied by 
appellees. R. pp. 9-15. 


On June 24, 1880, John Dawson answered by a general 
denial only. R. 10. 3 

On December 28, 1880, O’Neal answered by general de- 
murrer, general denial and special answers; also demurrer 
to the jurisdiction of the court, based upon the ground 
that the petition showed that neither O’Neal nor Dawson 
were citizens of Montague county, and failed to show that 
the property upon which the lein was sought to be in- 
torced, or any portion thereof, was situated in Montague 
county at the time the suit was brought: and also by plea 
in abatement based upon the same grounds. R. 16—23. 

Defendant Dawson filed an amended original answer 
December 24, 1880. And on December 28, 1880, he filed 
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a motion to quash the affidavit and bond for sequestra- 
tion. R. 23. 

December 28, 1880, on petition ofthe plaintiff the cause 
was removed into the Circuit Court of the United States 
for the Northern District of Texas at Dallas. The record 
of the case was filed in said Cireuit Court at the ensuing 
term, no action having been taken on O’Neal’s plea to the 
jurisdiction. | Mis 

The City National Bank of Fort Worth, not theretofore 
a party, on rule day in November, 18381, entered its ap- 
pearance in the Circuit Court as a defendant. R. 39. 

June 6, 1881, complainants filed exceptions to Defend- 
ant O’Neal’s plea to the jurisdiction, which seems not to 
have been acted upon. And onthe same day complain- 
ants filed exceptions to the answer of O’Neal and Dawson, 

, which seems not to have been acted on. R. 36-39. 

On September 30, 1881, complalnants filed an amended 
bill. R. 42-66. 

Alleging in substance that, towit: Twentieth day of 
August,1879,O’Neal was largely indebted to complainants, 
who were then commission merchants and dealers in live 
stock in East St. Louis, and was then desirous of obtain- 
ing from them further advancements, and for that purpose 
executed to complainants the two promisory notes sued 
on, and at the same time gave thema bill of sale of his 
home stock of cattle, branded O N ete.; that though abso- 
lute in form the bill of sale was made to secure the two 
notes sued on (and a third not involved in this suit), and 
such other balances as O’Neal might be owing them on 
settlement, and at the same time they executed a defear- 
ance to O'Neal, etc. That in’ pursuance of the arrange- 
ment O’Neal continued to draft upon and to ship cattle 
to complainants for sale on commission. And that about 
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February 1, 1880, O’Neal wasindebted to them in the sum 
of 218,616.49, which was the amount then due upon the 
said two notes. Tha: complainants in February, 1880, re- 
ceived and collected 2625 from the Texas and Pacifie Rail- 
way company for O’Neal, and allowed as a credit, and on 
May 22, 1880, they received from H. E. McCullough the 
sum of $1,668.38, which was applied as a credit upon 
O’Neal’s account, and on May 31, 1880; when this suit 
was brought O’Neal was justly indebted to them in the 
sum of $16,919.38. i 

That O’Neal, claiming to be indebted to the City Na- 
tional Bank of Fort Worth in the sum of about $9000, and 
to secure such indebtedness he executed a certain deed 
of trust, mortgage or written lein upon the said O N stock 
of cattle, besides other cattle, land and other property to 
John Nichols, the then president of said bank; that the 
same by its terms was given on the O N stock catile sub- 
ject to the bill of sale theretofore given to complainants. 
That in February, 1880, while they were urging O'Neal to 
pay their debt, the bank then claimed that it had the su- 
perior lein on the O N cattle, and threatened a_ litigation 
on that question with complainants. At that time the 
said cattle were running on the range in Van Zandt 
and adjoining counties, and could not then be gathered 
except at serious expense and great trouble. And pend- 
ing any litigation was liable to become worthless by 
straying off and being stolen and sold by other parties. 
And to ayoid that result they on March 20, 1880, entered 
into two written agreements of that date, being but part 
of the one and the same agreement. The first was seized 
by O'Neal, City National Bank and complainants, and in 
effect agreeing to a sale of all the O N eattle, and also all 
the other cattle of O’Neal’s included in the mortgage to 
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Nichols by O’Neal to John Dawson, which sale had been 


agreed upon between O’Neal and Dawson. It was stipu- 
lated that at the delivery of the cattle, O’Neal was to de- 


liver to complainants and said bank, the proceeds of the 
sale, 27. e., the paper of said Dawson, and contract of sale 
between O’ Neal and Dawson, which was to be received 
by complainants and the bank in payment of O’Neal’s in- 
debtedness to them, provided it amounted to the sum 
of their claims, otherwise it was to be received as pay- 
ment pro tanto upon their claims to be prorated according 
to the amount of said debts, and any balance to be paid or 
secured by O’Neal to the satisfaction of the creditor. 
Any disputed amount of O’Neal’s indebtedness to either 
was to be secured by O’Neal to the satisfaction of the 
creditor on property situated in Van Zandt county, at the 
delivery of said cattle to Dawson. And when the dis- 
puted amount was fixed by agreement, arbitration, suit or 
otherwise it was to be paid out of the proceeds of said 
sale or from the security furnrshed by said O’Neal, and 
in the event said agreement from any cause was not ear- 
ried out and consummated, then no statement or recital 
therein should be construed as an abandonment of any 
right, lien or security held by any of the parties thereto. 

The other or second part of said agreement was signed 
by said bank, complainants and John Dawson, and was 
in substance that Dawson purchased said cattle subject 


to the liens of complainant and the bank, and that he as- 
sumed the indebtedness to them to the amount of the 


value of the cattle delivered to him by O’Nea!. Dawson 
was to hold the cattle in trust for complainants and the 


bank, and to have the right to drive them to market and 
make sales thereof, but complainants and the bank were 
to select an agent or agents to accompany the cattle, and 


such agent or agents to have the legal possession thereof 
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and to receive from the purchasers thereof the proceeds 
of sales, ete. 

That persuant to the understanding of all parties, they 
met at Wills Point on May 22, 1880, when without notice 
to Plaintiffs, and in their absence, O’Neal delivered to 
Dawson at a point two or three miles south of Wills Point, 
1741 head of cattle, all of the O’Nneal stock, of the value 
of $19,033, of which O’Neal sold at the place where deliv- 
ered to him the value of $3,419 and paid the same to 
Henry E. McCullough, who had been selected by Plain- 
tiff and the bank to accompany the cattle, of which 
amount Plaintiffs received $1,668 38 and the bank re- 
ceived $1,842. That so soonas the cattle were delivered 
to him Dawson drove them six or seven miles northwest 
of Wills Point and returned'to Wills Point. That there- 
upon for the first time O’Neal disputed over $8,700 of his 
indebtedness to Plaintiff’s, thereby reducing their claim 
in the pro rata distribution of the Dawson note to 
$9,317.22. R. 46-47. 

That thereupon O’Neal made to Dawson a bill of sale 
for said cattle, and Dawson executed his note to the 
Plaintiffs and the bank for $19,033, and Plaintiffs and the 
bank gave O’Neal a receipt for said amount. R. 47. 

That O’Neal then failed and refused to secure in any 
way the disputed amount of Plaintiffs’ claim against him, 
and failed and refused to carry out and consumate said 
agreements. 

‘‘And thereupon the parties to said agreements were remit- 
ted to their original rights and liens, and the said agveements 
thereby became abrogated and were thereafter of no force or 
effect * * and from and after the refusal of the said. 
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us stipulated in said agreement, your orators have ever treat- 


ed said agreement as abrogated, abandoned and of no 


effect.”’ R. 47. 

That prior to March, 1880, O’Neal, Dawson and the City 
National Bank combined and confederated together to 
cheat, wrong and defraud Plaintiffis, for that at and prior 
to the execution of said agreement the said parties were 
in Fort Worth consulting together about said matter, and 
had partly prepared said agreements when they sought 
Wm. Hunter, one of the orators’ agents, and proposed to 
him to enter into said agreement. Said agent immediate- 
ly took the advice of your orators’ attorney, A. T. Watts, 
who.advised against making said agreement, on the 
ground that the lien of your orators on the O N stock was 
the prior lien, and that he was informed there was enough 
cattle in said brand to pay Plaintiffs’ debt. That on this 
advice Plaintiffs refused to enter into said agreement and 
so stated to the bank, O’Neal and Dawson; whereupon 
the bank, O’Neal and Dawson had a private consultation 
not heard by Plaintiffs, after which O’Neal, in the presence 
and hearing of the other parties, represented to Plaintiffs 
that he owned a large number of ‘cattle then reunning in 
the range in Van Zandt county which were included in the 
bank’s lien and not in Plaintiffs’, quite or nearly sufficient 
to discharge his indebtedness to the bank, and that if 
Plaintiffs would enter into said agreements said cattle 
should be embraced therein and included in the delivery 
to Dawson. 


That these representations made by O’Neal were ac- 
cepted and adopted by the bank and urged by it as an in- 
ducement for Plaintiffs entering into said agreements. 

That Plaintiffs were not informed of the number, value 
or condition of said cattle not in the O N brand, which it 
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was Claimed were included in the bank’s lien, and knew — 
nothing of the facts with regard thereto, except as repre- 
sented by O’Neal and the bank. R. 48. 

That Plaintiffs, wholly relying on said representations 
and believing them to be true, were thereby induced to 
and did enter into said agreement with O’Neal, Dawson 
and the bank. Said representations were entirely false, 
fraudulent and untrue, and were known soto be by 
said parties at the time they were made by them—that 
they were knowingly made with intent to induce Plain- 
tiffs to enter into said agreements. In fact, said O'Neal 
did not have or own anywhere any cattle other than said 
O N stock, except a very few head, not exceeding five 
hundred dollars in value, and some ten cows and calves 
of little value and mostly exempt from execution. 

O’Neal and the bank well knew such to be the fact at 
the time said false representations were made by 
them. RK. 48, 

That O’Neal, the better to enable him to perpetrate said 
fraud, and with intent to cheat Plaintiffs, had up to and ai 
the time of entering into said agreement, trequently sac- 
knowledged to Plaintiffs that $16,300.00 of their clain 
against him was correct, and that he owed them that 
amount as shown by his own books. 

That O’Neal promised to meet Plaintiffs, at Dallas, a 
few days after the date of said agreement and fix the 
amount of his said indebtedness. O’Neal failed and re- 
fused to meet Plaintiffs and postponed such settlement 
froin time to time until after the cattle were delivered to 
Dawson, when he for the first time disputed about 
$8,700.00 of Plaintiff's claim. When O’Neal disputed 
$8,700.00 of Plaintiff's claim he said he owned a large 


new 


pre- 


ions 
1 to 
Vso 
‘alse, 
. by 
_that 
>jain- 
Neal 
sald 
' five 


alves 


e said 
nd ai 
¥ ae- 
elaini 


vn that 


las, a 
ix the 
i sre- 
ement 
‘ed to 
about 
sputed 
large 


[9] 
number of cattle still on the range in VanZadt county, 
more than sufficient to pay saidamount, and that they 
could be gathered in a few days. R. 49. 

After the execution of said instruments between the 
parties, Plvintiff’s attorney having begun the preparation 
ofa deed of trust from O’Neal to secure said disputed 
amount, called upon O’Neal for a deseription of the prop- 
erty to be embrreed by the lien, which O’Neal said it 
was impossible for him to give and that it would have to 
be obtained from Canton, fifteen miles distant. 

O’Neal then and there proposed to pay Plaintiffs some- 
thing over $4000.00 in addition to the amount assumed 
by Dawson, and insisted upon his proposition being sub- 
mitted to Plaintiffs, O’Neal well knowing, that being Sat- 
urday, that no reply could be received before Monday, 
and he then stated that if Plaintiffs declined said propo- 
sition he would meet them in Wills Point on the follow- 
ing Wednesday and pay or secure said debt. 

During all this time Dawson was very urgent asking 
that the papers which he was to sign should be prepared, 
and he signed said papers and left Wills Point knowing 
O’Neal had not completed his part of said agreement. 

Plaintiffs rejected the $4000.00 proposed and met 
O’Neal at Wills Point the following Wednesday when the 
proposed arbitration was postponed until Saturday on ac- 
count of the absence of material witnesses, on which day 
the parties again met and O’Neal refused to proceed with 

the arbitration or to secure the disputed debt, and stated 
that he had no property with which to secure said debt, 
and said that he owned onlva very few cattle besides 
those he had delivered to Dawson, and he also said that 
all of his property was mortgaged for much more than its 
value—that much of it was of doubtful title and then in 
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litigation, and he asked Plaintiffs not to press him with a 
suit as he was insolvent and it would ruin him; to all of 
which Plaintiffs replied that they would take such course 
as they thought best to protect their rights. Rh. 50. 

Plaintiffs charge that O’Neal was hopelessly insolvent 
when he delivered said cattle to Dawson. That after said 
delivery to Dawson he owned no other cattle except 
about 300 head of said O N stock not exceeding in value 
=3000.00 and included in Plaintiff’s bill of sale. 

O’Neal well knew the falsity of his statements, and 
made them in furtherance of the combination aforesaid 
between him and the bank and Dawson to cheat Plaintiffs. 

O’Neal’s acts and representatives subsequent to the 
Dawson delivery were with the view of delaying Plaintiffs 
while Dawson hastily drove the catt'e out of Texas,which 
Dawson was proceeding to do with the same fraudulent 
purpose. Plaintifis relied on O’Neal’s representations 
until he informed them to the contrary. 

That all of the cattle delivered by O’Neal to Dawson 
belonged to the ON stock and were ineluded in Plain- 
tiff’s bill of sale, and he did not deliver to Dawson any 
cattle in the other marks and brands mentioned in the 
bank’s mortgage. 

That longafter the execution of the bill of sale to Plain- 
tiffs, O’Neal, without the knowledge or consent of Plain- 
tiffs, sold for about $3000.00 and converted the amount to 
his own use. All of which tends to show the animus that 
characterizes the acts of O’ Neal in the premises.. 

Wherefore your orators say and charge that on account 
of the deceit and fraud of .O’Neal, Dawson and the 
bank, the said agreements dated March 20th, 1880, were 
aud are null and void. 
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to McCullough for $218 of a certain sale made by him in 
disregard of the terms of said agreements. R. 51 and 52. 

That while en route Dawson disposed of part of the O 
N stock in the absence of McCullough, and receiyed in 
exchange therefor about 30 head of yearlings of the value 
of $300 and was proposing to dispose of the said yearlings 
without accounting to McCullough when he was stopped 
by the levy ofthe writ of sequestration. R. 52. 

That after Dawson replevied said eattle he sold them 
for $16,500.00 which he received and now holds. R. 5. 

Plaintiffs pray a decree against O’Neal for the full 
amount of their said debt against him. 

For a foreclosure of their lien against O’Neal, Dawson 
and the bank. 

If mistaken as to their remedy they pray fora decree 
against Dawson and the bank for the amount of money 
coming to them from the proceeds of said cattle under 
and by virtue of said agreements and for general relief. 
R. 52.) 


DEFENDANT OONEAL’S PLEADINGS. 


O’Neal in addition to his plea to the jurisdiction relied 
upon his answer filed in the State Court. 

After his death his ad ninistrator, Mary O’Neal, appear- 
ed. RK. 3835. She relied upon the pleading filed by her in- 
terstate. 

O’Neal’s answer contained a general denial which was 
allowable under the state practice and put plaintiffs upon 
proof of their case. R. 17. 

He further answered that the notes declared upon by 
Plaintiffs, if executed by him, were executed for the pur- 
pose alone of securing a margin of credit from Plaintiffs, 
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and no other consideration passed from Plalntiffs to De- 
fendant for the execution of said notes. Rk. 17%. 

That on the 11th of September, 1879, O’Neal shipped 
to Plaintiffs in St. Louis, as his commission merchants, for 
sale 122 head of cattle ofthe aggregate value of $2,360.40 
which were converted by Plaintiffs to their own use and 
never accounted for to said Defendant. R. 1%. 

That part of the Plaintiff’s Claim is an item of $665.99 
pretended loss on eattle sold for Defendant, but that De- 
lendant is not chargable with such loss, because it was 
occasioned by Plaintiffs wrongfully and without Defen- 
dant’s knowledge, shipping alot of his cattle Kast to 
market. R. 17. | 

That certain specified items of interest charged in Plain- 
tiffs’ account aggregating #2,164.69 are incorrect. Rk. 18. 

That Plaintiff's charge of $2,500 fora draft drawn by 
Wm. Hunter on Plaintffs 24th of June, 1879. 

Also, the sum of $18,898.25 charged for drafts drawn on 
Plainfftis by said Wm. Hunter on the 8th day of August, 
IS79, and, 

Also, items of $652.52 for draft drawn by said Win. 
Huater on 5th December, 1879, are all incorrect, because 
Defendant never authorized said Wm. Hunter to pay any 
ofsaid sums for the account of Defendant or anybody 
else, and he has never in any way ratified or authorized 
their payment by Plaintiffs. R.18. That when said 
drafts were drawn and paid, said Wm. Hunter was the 
agent of Plaintiffs and they were drawn and paid without 
the knowledge or consent of Defendant O’Neal. R. 18. 

That the item of 111.50, date July 8, 1879, is incorrect 
tor $100. 

That the item of $102.50, claimed to have been paid to 


shippers, beginning May 5, 1879, and closing December 
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5, 1879, is incorrect, because Defendant did not authorize 
the payment of the whole or any part thereof. 

That item draft by Wm. Hunter, due August 28th, 1879, 
bills payable accepted $6,724.41 is incorrect, because Wm. 
Hunter was never authorized to draw said draft, nor were 
Plaintiffs ever authorized to pay the same. R. 19. 

That Defendant claims credit for $400 paid to John G. 
Moore for four months’ service, one-half of which Plain- 
tiffs promised to pay. R. 19. 

That Defendant is entitled to credit of $9,317.22 on ae- 
count of the sale of cattle to Dawson on 22d May, 1880, 
and the eredit of said sum then by Plaintiffs to Defen- 
dant. R. 50. 

That he is entitled to credit of $1,668.50 on account of 
payment made to Plaintiffs May 22, 1880, by John Daw- 
son through H. E. McCullough. R. 20. 

That he is entitled to credit of $1,842 on account of 
payment made Plaintiffs by John Dawson through H. E. 
McCullough on 26th May, 1880. R. 20. 

That after the execution of said notes Defendant O’Neal 
shipped to Plaintiffs as his commission merchants, to be 
sold by Plaintiffs in St. Louisin due course of trade and for 
their highest market value a large number, to-wit: 7,868 
head of cattle worth 830 per head, and aggregating value 
of $23,644,which cattle were received and appropriated by 
Plaintiffs, and for the proceeds of which Plaintiffs ought 
to be held to account. R. 21. 

That Plaintiffs, for the purpose of cheating and defraud- 
ing Defendant O’Neal, sold a large number, to-wit: 3000 
lead to the Beef Canning Company of St. Louis,in which 
company Plaintiffs owned a large interest, to-wit: three- 
fifths of the whole. That said cattle were sold to said 
company for less tahn their real value and for less than 


,44)0 
they would have sold forin St. Louis market, whereby 
Defendant was damaged $5,000. R. 21. 

That Plaintiffs are estopped by their proceedings and 
acts aforesaid from maintaining this suit against defend- 
ant O’Neal, who prays for an abatement of plaintiffs’ 
claims, for judgment for his own claims and for general 
relief. RK. 21. 

JOINT AND SEVERAL ANSWERS OF JOHN 
DAWSON AND THE CITY NATIONAL BANK. R. 67. 


They charge the execution by O’Neal to the bank on 
10th December, 1879, of his note for $9,810.11, secured by 
mortgage on his home stock of cattle branded H and O 
N, including horses, mares and colts. 

That both plaintiffs’ and defendant’s bills of sale were 
unintended to be mortgages. RK. 68. 

That plaintiffs had better means of knowing O’Neal’s 
financial condition and the number and character of his 
stock than had the officers of the bank, and in all their 
transactions with him acted and relied on their own 
knowledge of him and his property. Rk. 69. 

That it was at the special instance and request of plain- 
tiffs that the bank advanced O’Neal the money out of 
which his indebtedness to it grew, and plaintiffs promised 
to pay the same. Kk. 69. 

It is true that the bank threatened to institute suit for 
the purpose of testing the validity and priority of its own 
and plaintiffs’ liens. R. 70. 

It is true that at the time the contentious arose O’Neal’s 
cattle were running on their accustomed range in Van 
Zandt county, but they were not liable to stray or to be 
lost or stolen to any considerable extent, and they were 
safer and could have been protected there at less expense 


. ae Pe 


FO ET OW a oe ate Ryan ee ae ; z 33 age a 
Me a ceria) wipe a Wes I 2 es aie gaa Lt og ey ne ear 
Peay oh! ees ae SA TOE OT eS Saye aes Oe: i yo vine Sonata yrs ts aid eee 
? Sr a os oa ete (obs eae PRT nek Bon foie 


‘eby 


aud 

end- 
tiffs’ 
eral 


k on 
do by 
id O 


were 


eal’s 
yf his 
their 


owl 


plain- 
ut of 


nised 


it for 


s owli 


Neal's 

Van 
to be 
were 


pense 


| 15 | 
than in Montague county, where a few days later they 
were caused to be seized at the suit of plaintiffs. R. 70. 

That defendants believe that the motives that induced 
plaintiffs to enter into said agreements were their knowl- 
edge that they had not in fact a debt against O’Neal of 
near the amount claimed by them and they had doubts 
about the validity as well as fairness of their transac- 
tions with him- And beeause the bank’s lien included 
property not embraced in plaintiffs’ and because they 
knew they were primarily liable to the bank for the pay- 
inent of its debts against O’Neal. (R. 71.) And because 
by entering into said agreements they would not only re- 
lieve themselves from responsibility for the bank’s debt, 
and of a controversy with the bank as tothe validity of 
theirlienon the O N brand of cattle, but they obtained 
an equal lien on valuable property that they had no lien 
upon before, and provided for the collection without 
loss of the uncontested part of their debt against O’ Neal, 
without surrendering the disputed part. R. 71. 

They deny that the reservation in said agreement, as to 
the effect of recitals therein, were intended to have the 
operation claimed by plaintiffs, and they say they were 
intended to have no force, except the transactions then 
contemplated should fail to be consummated, in which 
vase said agreements would have nothing to operate upon. 
Said agreements were intended to operate on the sale 
from O’Neal to Dawson, and not independently of it. 
And when afterwards on 22d of May, 1880, said trade was 
perfected said agreements took final effect. R. 71. 

Defendants then set out the terms and circumstances 
attending the execution of the various agreements at Fort 
Worth on March 20, 1879, and the labor and expense gone to 
and incurred by Dawson and O’Neal in gathering the cattle 
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and penning them at Wills Point for the purpose of finally 
consumating said agreements, and the various transactions 
at Wills Point on the 22d May, 1880, including the deliv- 
ery of the cattle to Dawson and bill of sale to him by 
O’ Neal for the cattle. The execution of Dawson’s note 
for the cattle and its acceptance by Plaintiffs and the 
bank—the payments made on it by Dawson through Me- 
Cullough, and the acceptance and divisions of the first 
payment by the bank as well as the circumstances of the 
appropriation of the whole of the second by Plaintiffs. 
R. 71, 72, 73, 74, 77, 80, 81. 

Defendants deny that the two agreements, one between 
O’Neal, the bank and Hunter, Evans & Co., the other be- 
tween Dawson, the bank and Hunter, Evans & Co., both 
executed at Fort Worth on the 20th of March, 1879, are 
parts of each other in the sense that all of the provisions of 
one are provisions of the other, according to the legal 
rule that agreements between the same parties, about the 
same transaction, executed at the same time, are to be 
construed as one instrument, because they say said two 
agreements were not between the same parties, there 
being in each found one party wanting in the other, and 
wanting one party found inthe other. R. 74, 73. 

The objects of the agreements were double. One was 
to sell the cattle to Dawson free from every lien before 
existing against them, and charged with a new lien or trust 
to be enforced through the agency of H. E. MeCullough. 
The other was to provide for settlements between some 
but not all of said parties. R. 75. 

Wherefore separate and distinct agreements were en- 
tered into, each relating to separate and distinct obli- 
gations and purposes. 

That the introduction of Dawson, a new party, and 


ally 
ions 
eliv- 
n by 
note 
the 
Me- 
first 
the 
tiffs. 


weeli 
rp be- 
both 
. are 
ns of 
legal 
it the 
o be 
| two 
there 


and 


» Was 
yefore 
y trust 
lough. 


some 


re @h- 
obli- 


y, and 


[17 ] 
having no connection with previous transactions made nec- 
essary separate and distinct agreements. R. 75. 

That statements in amended bill of the substance of the 
two agreements arein the main correct, but the interpre- 
tation and construction thereof as well as the inferences’ 
deductions and conelusions of Plaintiffs are fallacious and 
unauthorized. 

That by said agreement of March 20th, 1879, and the 
Subsequent execution thereof, and the purchase of said 
‘attle by Dawson, the original liens of Plaintiffs and the 
bank on the cattle sold Dawson were forever extinguished 
and said new lien substituted therefor. R. 75. 

That Plaintiff knew before the delivery of said cattle to 
Dawson the exact amount of their debt that was disputed 
by O'Neal. R. 76. 

That the haste charged by Plaintiffs to Dawson is ex- 
plained by the fact that his object in purchasing the eat- 
tle was to make profit by selling them again and in ful- 
filling contracts of sale previously made by him which 
made it necessary for him to drive the bulk of said cattle 
out of the State as was known to Plaintiffs. That pune- 
tuality and dispatch were of material importance, and 
twelve days beyond the time of performance mentioned 
in said agreements had already elapsed to his injury. 

Wherefore, having executed his part of the agreements 
and become the owner of the cattle, he at great labor, 
risk and expense, with the knowledge and consent of 
Plaintiffs, commenced to drive said cattle to their desti-' 

nation out of the State of Texas and through Montague 
county. R. 76. 

Defendants charge that at the date of said delivery to 
Dawson’ O’Neal owned a large number of cattle not in- 
cluded in the sale and delivery to Dawson which he was 
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willing and then offered to deliver to Dawson upon the 
same terms and for the same purposes that the others 
were delivered to him, if the time required for their being 
gathered was allowed, but Plaintiffs, being satisfied, 
agreed that the cattle then gathered should be delivered. 
R. (7. 

That at the time of said delivery to Dawson, O’Neal 
owned of the ON 
ty, besides those delivered to Dawson, as many as 350 


head of the value of $5,250, as Plaintiffs well knew, and 


stock on therange in Van Zandt coun- 


which were seized a few days afterwards by a writ of se- 
questration wrongfully sued out by Plaintiffs. Ik. 78. 
Thatat the date of said sale and delivery O’Neal was 
solvent and owned real estate sufficient, over and above 
every other encumbrange upon the same, to pay more 
than said disputed debt of $8,500, and on the 22d of May, 
1880, he placed in the hands of his attorneys his title pa- 
pers for the same with instructions and for the purpose 
of his preparing a mortgage on said lands to secure the 
ultimate payment of the disputed amount when found due, 
but the execution of such mortgage was prevented by the 
demand of attorneys of Plaintiffs that such mortgage 
should include a power of sale for cash in ten days after 
the amount due was ascertained, which was declined by 
O’Neal’s attorney because that was not required by the 
agreement and was arbitrary and unjust, and would lead 
to a sacrifice of the property. R. 78. | 
That O’Neal was anxious to give Plaintiffs security, and 
repeatedly offered to do so, but Plaintiffs, by their at- 
torney and agent always refused to take such security 
uncoupled with authority to foreclose in ten days, and 
they threatened, unless he submitted: to their exactions, 


to inmediately cause himto be sued and his property to 


n the 
others 

being 
tisfied, 
ivered. 


O'Neal 
, coun- 
as 350 
wv, and 
of se- 
(8. 

al was 
above 
y more 
of May, 
tle pa- 
urpose 
re the 
nd due, 
[by the 
ortgage 
‘s after 
ied by 
by the 
ld lead 


ity, and 
1eir at- 
security 
‘Ss, and 
rvetions, 
yerty to 


an Oa 


[ 19 ] 
be seizedan 1 sold, and it was in reply to such demands 
and threats that the attorney of O Neal, and not O'Neal 
himself, and not in his hearing or with his knowledge, re- 
torted that Plaintiffs could not accomplish anything by 
that course because O'Neal was insolvent and his prop- 
erty was mortgaged beyond its value, ete. R. 73. 
Said statements Plaintiffs could have easily ascertained 
to be adelusion by investigation and by examination of 
the records. They were not the cause of the failure of 
negotiations between Plaintiff and O’Neal. The 
real cause of each failure was that Plaintiffs had con- 
ceived their purpose of seizing Dawson’s property in a 
distant county under circumstances that they believed 
would lead to its being surrendered to them rather than 
suffer the damages, delays and losses that they believed 
would otherwise be caused to Defendants. R. 79. 
Defendants say it is true that for several davs before 
the 20th of March, 1879, Dawson and QO’Neal were dis- 
cussing the sale of said cattle to Dawson, and it being 
found necessary to have the consent of the officers of the 
bank, as well as Plaintiffs, conversations were held be- 
tween O'Neal, Dawson, the officers of the bank and Plain- 
tiffs’ agents, but nothing was at any time said or proposed 
by any ofthe parties with regard to deceiving, taking ad- 
vantage of, or injuring in any way the Plaintiffs herein. 
And if O’Neal hed any purpose, or in any manner, or by 
any means contemplated, intended, or tried to deceive 
Plaintiffs, or either of them, or to get any undue advan- 
tage, such purpose was never communicated to either of 
these Defendants, and never came to. their knowledge, 
but on the contrary they believed and had every reason 
to believe, that O’Neal was acting and intended to act 
with the utmost good faith towards Plaintiffs. The only 
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declarations made by O’Neal in their presence or that 
ever came to their hearing were that he intended to, and 
had the means of securing Plaintiffs all that he was justly 
owelng them. R. Sl. 

Defendants deny that preyious to or at the date of said 
agreement the bank orits officers had any kaowledge of 
the number, value or situation of the cattle owned by 
O’Neal further than O’Neal’s statements to them. That 
neither said bank or any of its officers, or agents,ever at 
any time pretended or represented to Plaintiffs or either 
of them roto any agent of theirs, that said bank or any of 
its officers or agents had any such knowledge; and they 
Say it is not true that they or either of them deceived or 
caused to be deceived Plaintiffs, or either’ of 
them in any respect, but the fact is that 
Plaintiffs, even with the advice of their 
attorney were not eonvmeed that their debt as it stood 
was secure. They did not enter into said agreement with 
unselfish motives merely to please the bank, but to better 
their own condition, and persisted in it after mature re- 
flection and after they had seen the cattle sold by O’ Neal 
to Dawson. R. 81. 

Defendants deny all allegations charging them with 
collusion to get possession of said stock of cattle or to 
get said agreements executed before there was a_ final 
settlement between O’Neal and Plaintiffs. They deny 
that Dawson ever disposed of any of the cattle otherwise 
than as he was authorized to do by said agreements and 
as the owner thereof. R.82. Or that he even deceived 
MeCullough in any respect. 

That Plaintiffs failed to make the bank a party to their 
suit in the District Court of Montague county, and 
brought their suit in that county, where they knew none 
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of the Defendants lived, and in a Court which they knew 
had jurisdiction, neither of the property in controversy 


or of the persons of the Defendants, intending by reason 


of inconvenience to said Dawson and the want of 


pecuniary ability by the Defendants to prevent their re- 
plevying said eattle and to make them submit to irretriev- 
able damage or to a settlement on Plaintiffs’ own terms. 

Defendant Dawson charges that Plaintiffs, by their 
wrongful seizure of said cattle by the writ of sequestra- 
tion, damaged him in the sum of 85,000, for that relying 
on the acts and declarations of Plaintiffs he employed 
hands to drive and herd said eattle at an expense of 
=1000;:that he incurred further expense, and was himself at 
evreat tronble and labor in driving said eattle from Van 
Zandt to Montague of the value of $1000; that at the time 
of their seizure in Montague he had said cattle contracted 
to be sold at a profit of $3000. And that he has been 
damaged by reason of the malicious suing out of said 
writ of sequestration in the further sum of ten thousand 
dollars, for which he asks punitory damages. R. 31. 

On the 18th day of May, 1885, the Cireuit Court enter- 
el its final decree in substance as follows: R. 285. 

1. Overruling Defendant’s exceptions to the jurisdie- 
tion of the Court. 

2, Overrwing Defendant O’Neal’s plea to the jurisdic- 
tion based on the faet that none of the Defendants resid- 
ed in Montague county when this suit was instituted, and 
said plea being heard and the evidence advanced in sup- 
port of the same,it was considered that said plea be over- 
ruled. 

3. Deciding that Dawson’s note be divided between 
Plaintiffs and the City National bank pro rata, according 
to their actual demands against John A. O’Neal, and 
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finding that on May 22, 1880, O’Neal was indebted t 
Plaintiffs $18,333.68, and to the City National bank $10 
339.85, and that Plaintiffs were at said date entitled ou 
of the Dawson note to $12,169.64, less the sum receive 
by them of the proceeds of said note, to-wit- On Ma 
22, 1880, $1,668.49; on May 26, 1880, $1,542. And decree 
ing that Plaintiffs recover of the Defendant John Daw 
son and the sureties on his replevy bond, John Nichols 
S. W. Lomax, W. J. Boaz, J. F. Ellis and W. Scott, th 
sum of $8,659.15, principal and the sum of $4,529.67 inter 
est, making a total of #$12.988.82, which bears interes 
from date of judgment at the rate of tenper cent. pe 
annum and all cost of collecting the same, for which ex 
ecution was directed to issue at the expiration of te 
days from the date of the decree. 

And further, that Plaintiffs having received 82,424.5¢ 
from cattle sequestrated and replevied by them, of wiiel 
sum the City National bank is ent tled to S1,511.50, it is 
decreed that the bank recover of Plaintiffs said sum _ fot 
which execution may issue at the end of ten days. 

It further appearing that Defendant O’Neal replevied 
=110 worth of cattle sequestered on 20th July, 1880, it 
was decreed that Plaintiffs recover of Mary O’Neal,  ad- 
ministratrix, W. G. Criswell, L. J. Bridges and F. C. 
Wells, sureties on replevy bond, $110 with interest at 8 
per cent. per annum from July 20, 1880, and cost of col- 
lection, for which execution was directed to issue after 
ten days, the proceeds of said collection to be distributed 
pro rata between Plaintiffs and the bank. 

It was further ordered that Plaintiffs recover of and 
from the estate of John O’Neal $4,613.81, and all costs of 
suit, less any sum that may be received by Plaintiffs from 
the execution to be issued against the sureties of said 
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O’ Neal as therein provided, to be paid in due course of 
sdministration. 
In the meantime providing that the cost of suit he paid 
pro rota by Plaintiffs and the bank. 


PIRST, 


It will be observed that no appeal was taken by Mrs. 
O’Neal, the administratrix of John O’Neal, deceased, 
from the final decree of the circuit court , and Appellees 
insist that Appellants Dawson and the bank will not be 
heard upon the questions sought to be raised by their 
first assigned error. 

Crittendon vs. Brewster, 2nd Wall 191. 

But if otherwise Appellees would reply that every item 
of Appellee’s account against O’Neal was abundantly es- 
tablished by the evidence of F. W. Flatt’s R. 118-125, of 
J.B. F. Sampsel, R. 146, etc., Wim. Hunter, R. 127, ete., 
k. D. Hunter, R. 83, ete. Also O’Neal’s letter, R. 184- 
185. That the items of interest charged in this account 
were so charged in accordance with the usages of the 
trade in East St. Louis where the business was transact- 
ed,and known in part at least te O’Neal, and not ob- 
jected to by him atthe time. It is insisted that the 
s-atute of Texas regulating interest cited by Appellants 
have no application in this cause, for that the business 
was transacted outside of the state: 

An examination of the eceount will show that all items 
of interest therein charged was on over drafts, money ad- 
vanced, or notes of O’Neal discounted and afterwards 
paid by complainants. 


SECONDLY. 


As to the second assigned error Appellees insist that 
the court did not errin the pro rata decree of the pro- 
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ceeds of the cattle to the injury of Appellants. The sev- 
eral agreements executed at Fort Worth, March 20, 1880 
(R. 56-58, and R. 251-252) were parts of one and the same 
agreement, and each dependent upon the other, and is 
to be taken and construed as one contract and agreement. 
Teal vs. Walker, III U.S. R., 242, ete. It is clear froin 
the stipulations in the several instruments, as well as the 
evidence found inthe recor, that they were all executed 
at the same time, related to the same subjeet matter, and 
had in view the consumation of the one transaction. 
Throughout the case Appe'lees enteriained and urge'l the 
theory that when O’Neal fraudulently disputed about one 
half of the claim of Appellees against him, and then re- 
fused to secure the disputed amount, that then the agree- 
ments had failed and the parties were remitted to their 
original rights. And it is most respectfully submitted 
that when these agreements are construed in the light of 
the attending circumstances as shown by the evidence, 
that the conclusion is inevitable, each. stipulation con- 
tained in them, and each and every part is dependent 


upon each and every other stipulation and part of said_ 


agreements, And thatthe refusal of any one of the 
parties to comply with the stipulations, upon his or their 
part abrogated said agreements and that the parties were 
thereby remitted to their original rights and liens. And 
it was upon that theory that Appellees sought a_ fore- 
closure of their lien as the prior lien upon said eattle, 
and to have the proceeds applied to the payment of their 
debt against O’Neal. 

However, the Circuit Court did not entertain that view 
of the cause, but holding in accordance with the evidence 
that O’ Neal, in disputing so large a portion of the claim of 
Appellees, and then refusing to secure the same in ac- 


2 
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cordance with the agreement of the parties, acted in bad 
faith, and in fraud of the rights of Appellees, and in vio- 
lation of the agreements the court was of the opinion and 
s9 held, that as between the bank and Appellees, that the 


azreements should be enforved according to their true in- 


- x 
> tent, that is the proceeds of the cattle were pro rated be- 
3 é tween them according to the amount of their respective 


claims jusily due to each party by O’Neal. 

While this disposition of the cause as between the 
bank and Appellee is believed to be erroneous, vet it Is 
not an error resulting in injury to the bank, but on the 


contrary an error from which it derives a decided advan- 
tage of which it will not be heard to complain. 

It isagain submitted that when O’Neal disputed so 
large a portion of Appellees’ claim, that he acted in bad 
faith and with the intent to defraud them of their rights. 
By his letter to them of February 15th, 1880, he admitted 
an indebtedness to them of 816,300. During the same 
month he admitted about the same amount as just. R. 
| 136. He had previously admitted the justness of the en- 
tire claim. R.112,and also R. 88. It was only after he 
i had failed to obtain further advancements from Appellees 
that he disputed any portion of their ciaim, and then only 
to the extent of $2000. And after the delivery of the cat- 
: tle to Dawson he for the first time disputed about half of 
‘ Appellees claim, and then by tricks and devices attempt- 
ed to delay them with reference to a settlement of the 
matter and the securing of the same until the cattle could 
be driven into the Indian Territory, where they would 
have been beyond the reach of civil process, and finally 
refused to secure the disputed amount in any way. See 
evidence of Lewis Evans R. 100, ete. Also evidence of 
H. E. McCullough R. 278, ete. Evidence of Kearby and 
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O’Neal, R. 248. Also evidence of A, T. Watts R. 140, 
141, 142 and 145. Clearly O’Neal attempted to perpetrate 
a fraud upon Appellees, and refused to comply with or 
‘arry out his part of the contract. Then, in the language 
and spirit of the agreement, it not being consumated, the 
parties were remitted to their original rights and liens. 

stock of cattle 


That Appellee’s mortgage on the O N 
was superior and prior to that of the bank, admits of no 
question. Inthe bill of sale from O’Neal to John Nich- 
ols, dated December 10th, 1879, (R. 225) it is stipulated 
with reference to theO N cattle, that it is “subject to a 
bill of sale of the above described properiy to Hunter, 
Evans & Co., now onreecord in Van Zandt county.” The 


claims of the bank against O’Neal accrued about the mid- 


die of November 1879. R. 194. Therefore the bill of 


sale to Nichols was given to secure a pre existing indebt- 


edness and was taken’ with notice of Appellee’s bill of 


sale. A chattel mortgage not recorded under the statute 
of Texas cited by appellants, is only void as against pur- 
chases and mortgages in good faith. 

srothers vs. Mundell, 60th Texas, 246. 

Keller vs. Smalley & Harris, 63d Texas, 519. 

Overstreet vs. Manning, 67th Texas, 660, ete. 

See also People’s Savings Bank vs. Bates, 120 U.S. R. 
036. 

While it is believed that Appellees were entitled to a 
decree of foreclosure and the application of the proceeds 
of the stock of cattle (represented by the replevy bond) to 


the payment of their claim against O’Neal, they have ac- 


quiesced in the final decree, and have not complained of 


that which they believed to be an error resulting in their 
mijury. 


This view of the cause is independent ofthe question of 


trand raised by the bill going to the execution of the con- 
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tracts of March 20, 1880, and about which their is a con- 
flict inthe evidence. 
It is submitted that upon a full and fair consideration 


of allthe evidence, and the subsequent acts and conduct 


“ of the parties, as developed by the record, that the tes- 
iimony of the witnesses for Appellees upon that issue is | 
'. @ entitled to full faith and credit, and sufficiently establishes 


- the fraud charged in the bill. A majority in uumbers of 
the witnesses on that issue, it is true, are with the Appel- 
lants, but upon this and other issues in the cause there is 
more or less conflict among them. | 

The evidence of Wm. Hunter (R. 129, 130) is direct and 
positive that O’Neal did represent to him that he, O'Neal 
had enough cattle outside of tho O N brand ‘to secure the 
indebtedness to the bank, and that he was induced there- 
by to enter into the agreements. And the evidence of 
A. T. Watts is equally positive and direct as to such state- 

. ment by O’Neal or his attorney, and that upon the faith 
of such statements he advised Wm. Hunter to make the 
agreements. While MeCarit (R. 211 and 112) says that he 

had no knowledge of Watts’ advice to Piaintiffs not to 

enter into the agreements. Headds, “I know that O'Neal 

said that he had at home other cattle besides the O N brand, 

and that he had cattle enough to pay Plaintiff's debt and the: 

bank’s debt.” The witness in that connection says: “The 

rights of both the Piaintiff and the bank was discussed 

and argued at great length by us all,” while the evidence 

i. all shows that Watts arrived at Fort Worth about 5 
~~ o’clock p.m., and that the several agreements were pre- 
pared and signed that evening. Upon this point Kearby | 

' says: “I heard O’Neal say, and probably I repeated it, 
that he believed he had and could get cattle enough to 

pay both debts, ete. O’Neal and myself urged that there 
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were cattle enough, we believed, to pay the bank and 
Hunter, Evans & Co., my statement being based upon 
what O'Neal had told me.” R. 246. In that connection 
O’Neal says: “As soon as Watts eame the contracts 
were closed up in a very short while, and without objec- 
tions from Watts, as far as I know no such statements 
was made or urged that I know of.” R. 246. From this 
evidence it iscertainly true that statements were made 
and urged by O’Neal and Kearby as to the number and 
value of O’Neal’s cattle upon that oecasion. And_ that 
these statements were made and urged with the view and 
for the purpose of inducing Appellees’ agent to enter into 
the agreements. Obviously there was some hesitation 
upon the part of Wm. Hunteras to the agreements, and 
itis equally true that Watts advised against the adjust- 


ment until he was satisfied by the representations of 


O’Neal and Kearby. Watts knew that Appellees’ Jien was 
the superior and prior lien upon the entire stock of O N 
cattle, and it is not to be supposed that he could have 
been induced to yield that advantage on account of any 
vague or uncertain representations made by O’Neal and 
Kearby. It is more reasonable to assume that the trans- 
action was as stated by Watts and Hunter, and that the 
execution of the agreements by Appellees’ agent was in- 
duced by the fraud of the other parties. 

And if that be true certainly the Appellees were enti- 
tled to a cancellation of the agreements anda foreclosure 
of their lien upon the O N eattle. 


THIRD. 


By their third assigned error Appellants claim that the 
court erred in uot allowing Dawson damages forthe seiz- 


ure of the caitie in Montague county. 
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id Had the agreements been consummated, still Dawson’s 
- purchase was subject to the liens of Appellees and the 
fs bauk, and his holding was in trust for them. 

But as heretofore insisted, when O’Neal refused to se- 
Kia id cure the disputed amount of the Appellees’ claim the 
is agreements failed, and Appellees were entitled to subject 
e the cattle to their lien, and it is not contended but at the 
d time of the seizure Dawson was driving the cattle out of 
1 the State and into the Indian Territory, where no civil 
process could have reached them. His purchase was 
; conditioned upon the consummation of the agreements by 
1 all the coutracting parties, and certainly O’Neal’s refusal 
_ to comply with his stipulations, left Appellee’s in a con- 
e dition where they could alone protect themselves against 
; irreparable injury by a resort to the courts and process 

of seizure. 
Aside from this view of the question the evidenee 


clearly shows that Dawson violated his agreement and 
perpetrated fraud upon Appellees. 

MeCullough says Dawson sold $2,060 worth of the eat- 
t'e to Frank Houston and retained 8218 of the proceeds 
aud only accounted to him for $1,842. R. 279. Dawson, 

-in the absence of McCullough, exchanged cows for heifers 
vetting one two-year-old heifer and two dollars In money 
for each cow, and failed to account for the money and 
evinced a disposition to claim the heifers. See MeCul- 
lough’s evidenee. RK. 280 and 281. 

The cattle were seized June 2, and held until June 6, 
1880, four days. R. 281. The swollen condition of Red 
River would have prevented the crossing of the cattle 
until after they were replevied, and none of them were 
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lost while held by the sheriff. R. 281, 283. See also KR. 


148; also R. 120. 

If the seizure had been wrongful and made under cir- 
cumstances which would otherwise have entitled Daw- 
son to damages, still the evidence shows that there was 


no damage occasioned by the seizure to Dawson. 
FOURTH. 


The fourth ground of error relied upon by Appellants 
is that the court erred in overruling Defendant’s plea to 
the jurisdiction of the District Court of Montague county. 
and to the jurisdiction of the United States Circuit Court 
at Dallas. 

O’Neal alone plead in abatement to the jurisdiction of 
the State Court, and his administratrix did not appeal, 
and itis submitted outhe authorities heretofore cited that 
Appellants will not be heard to question the correctness 
of the ruling ofthe Circuit Court upon O’Neal’s plea in 
abatement. 


Dawson’s answer in the State Court did not question 


the jurisdiction of that court. Art. 1262 Revised Statutes 
of Texas, provides that, “The defendant in his answer 
may plead as many several matters, whether of law or 
fact, as he shall think necessary for his defense, and 
which may be pertinent to the eause; provided, that he 
Shall file them allat the same time, and in the due order 
of pleading.” 

Construing the above article the Supreme Court of 
Texas holds that a plea to the jurisdiction as to the per- 
son is waived by general denial or pleas to the merits. 

Compton vs. Stage Co., 25th Texas, Sup. 67. 

Allen vs. Read, 66th Texas, 13. 
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Dawson first filed in the State Court a general denial, 
(R. 10) and subsequently he answered to the merits.  R. 
23, 3a. 
Unquestionably Dawson waived the question as to the 


jurisdiction of the person, and will not be heard to raise 


it in this court. 

That question is raised by the bank in the Cireuit Court 
only by demurrer. It is alleged in the original bill (R 2) 
that the cattle upon which Appellees claimed a lien was 
then in the possession of Dawson in Montague county. 
Art. 1198 Revised Statutes of Texas, sub division 11, is as 
follows: “Where the suit is for the foreclosure of a mort- 
vage or other ‘ien in which case suit may be brought in 
the county in which the property subject to such lien or 
i portion thereof may be situated.” 

Now, if the bank could raise that question in the Cireuit 
Court, which confessedly had jurisdiction of both Daw- 
son and the bank, then it would seem not to admit of 
question, but that the court properly overruled the ex- 
ceptions, which admitted the truth of the allegations, that 
at the tine the suit was brought, the eattle were in Moi- 
tazue county in the possession ot Dawson. 

But Dawson having waived the question of jurisdic- 
iion by his answers, the bank not being a party until 
after the case was in the United States Cireuit Court, it 
would seem that as to the bank the jurisdiction of the 
court had attached rightfully upon its appearance. 

Inany event it is certain that the eattle were in Mon- 


tagne county at the time the suit was brought, that Is 


they were situated there for any and all legal purposes. 
Attention is respectfully called to section 3, general 

provisions of the revised statutes of Texas, as follows: 

“That the rule of the common law that statutes in dero- 
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gation thereof shall be strictly construed, shall have no 
application to the revised statutes, but the said statutes 
shall constitute the law of this state respecting the sub- 
jects to which they relate, and the provisions thereof 
shall be liberally construed with a view to effect their 
objeets and to promote justice” 

Construing the provisions of the Texas statutes in ref- 
erence to venue in the light of that rale, the court could 
but hold that for the purposes of the suit the cattle were 
situated in Montagne county; any other coustruction 
would defeat the objects of the statutes and thwart in- 
stead of promoting justice. The provision with reference 
to jurisdiction quoted aboye has not been construed 
by the Supreme Court of Texas with reference to per- 
sonal property. In Joiner vs. Perkins, 59 Texas 303, it 
is construed with reference to lien on lands. 

It is submitted upon the whole case that there is no . 
error of which Appellants can be heard to complain, and 
that the decree ought to be affirmed. 

SAWNIE ROBERTSON, 
Attorney for Appellees. 


—— ee 


( | | SoG. Gied cunceiige lh. ° a 
+ <.. | | a 


PR 
‘ 
P ' 
; 
. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, +885. IS €- i i 


+ P. Suaaiiani. , econ aden for + 27% 
ié No=6+9-—ZEE zo iD. 


ee ae aoe 


THE UNITED STATES, APPELLANT, 
Vs. 


THE MARSHALL SILVER MINING 
COLORADO 
ram 2s: 


COMPANY AND THE 
CENTRAL CONSOLIDATED MINING COM- 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLORADO. 


FILED FEBRUARY 6, 1885. 


é S CTS 
Shs re Mb #e /¢ 


herds 


nick 
te ‘scenclam 


pf 


SUPREME COURT OF THE UNITED STATES 


OcTOBER TERM, 1885. 
No. 819. 


THE UNITED STATES, APPELLANT, 


THE MARSHALL SILVER MINING COMPANY AND THE = 


VS. 


COLORADO CENTRAL CONSOLIDATED MINING COM- 


PAM. 


APPEAL FROM 


br 
Bill of complaint 
Subpoena ....... 
Marshal’s return 
Demurrer.... ... 


THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


DISTRICT OF COLORADO. 


INDEX. 


Original. Print. 


Oe ee ee ee 


~_--se ~-- ee ee ew em we wer wr ee er ere er hl rl rl hl rl rr rr wr wr rr ll eee ewe enweeeeteneen 


Order granting motion to strike demurrer, &¢ .......--..----- ---.----- 


Le ae ae ey ne See leet aR NEI ha fu ae Be Meee gE Le Le ray oe RS ML FL, 


Order overruling 


neweeee Gee os og x aes 36 6s be ce eee ee 


Answer of Colorado Central Consolidated Mining Company..-.......- 7 
Answer of Marshall Silver Mining Company........-... ..-.-------.---- 
Replication to answer of Colorado Central Consolidated Mining Company 
Replication to answer of Marshall Silver Mining Company .........--.- 
Order fixing time in which to take testimony ...... .............--. ---- 


Order extending 


time in which to take testimony ...--.........-....--.. 


{xaniiner’s report of complainants’ testimony........-.-..-.-..---.---- 


Notice, &ce.. 


SEO COOE 6 66 on He sede skoda dacee snkecebebameneaee 
Testimony of Walter N. Webster. ..... .....c20 cons cowess cece cece cece 


TeNG HD BE OIG 6 ai kick coe ssw inbused sect eee 
ORG TE iii isd wa ces btn ab Heke ee 


GROGRRO Ws FERED cic cs cncuss'niucsaanssgianeawshneas 
Crate A: DECI 6 on oi co cekan coundwistadedene eee 
Prank De Tie SOF oo vc cdiciccacwucesex cote slcueas Suikc 


25 
26 


} 
z Il INDEX. 
Original. Print. 
Examiner’s report of complainants’ testimony—Continued, 
LeStHNeUY Of PAE A. DIAL WEN 2660s 6 ndwcs 50 dcbhphebes Svan waee care 91 AD 
Sere SEO aMOOS oo oda~ did kcs neha ae eh bien beehowees 94 47 
PEON, FC RIPOORS oo oie dinnwa sobane meekde seks eckoesees 94 47 
PO ES PONCE os ia. dk dic pe KR EE ae 103 52 
PPS J. PERIRORE 6c sie ceiines cebewe ns ceeasedeataen can 126 66 
Eee 1.0 MOVES POG! «nos od cs ce sateen bdasennknaee aes 128 66 
Sn Ue .. Taek as 0 baie cakndatuccoeicakassiccnlee ialoee 130 68 
PE NO obs eke vw dense ck kbs Wee Wine Weeee Ne ke Ae eae ie 136 71 
Testimony of Walter N. Webster (recalled) ...... ...... ....-..2.-..-- 137 72 
Neesoe. déc., to take tobuttal testimony ... 2... wise wesc cccwsnsenc sane 140 73 
en M0 Oe CATO EE. COMES oc. once wddsee saudan Send ened seeene 141 74 
POS 2c COMO | 65 ckk vocude week koshen aan eewaeee 146 77 
Erakine McClean (TOCHHOE) 2... ccc socicbc sdbcue saskve's 147 738 
Wy a1ter DN. Webster (PeCalled) . ou... sicw ccc ecue wewences 158 84 
eNO en ks inhea homage cede owes web wea eee 165 88 
Eixaminer’s report of defendants’ testimony ............-....-.-.--.- 0. - 1684 91 
PS GE RS TOPGWEN Soci acces Kicdvs coeds date eeateneeens 1683 91 
POE Orc TONNE od nk er, a ania en ear ae hae hee Keen ee 174 94 
oo i a i a eee eer So See Matera ves NCR Wee t Rreee 180 98 
ee et ON NOE soos eke cea wes Ra cbebeeawenwke 186 =—102 
Pe GRIN Ck ccecw be ban bon cue & Oke Nae ane Eber ke eee ' 192 105 
Pen MONE cecies Sade | waskdecnad ce hee kes ceu 195 = 107 
PD, DERMINEE 6d oddest cccad nade Meee wieawacs maawe 198 109 
UT Ae Ie SUID cs cine Winiikec Alaa dele ae ae ee eae 205 =113 
| eT se eden f Umaed Ae ee acne heed mek eek 207 115 
NE ON INE ios nce ecnae eh ackeaeweh a One® amie K eee 210° «=i 
rE ANE cca cinte oki eey eae reas SeReNT eae 212. 138 
| RE URSIN ics cd Cen wane een We cap ee aes 219 122 
NN ERC TL ROS OR eae Aba eRAE SCE VR Re GABOR. Sty 7 eae nog 231 129 
| els caus wales eee cues cWew eenmones 232 129 
SNE OE CUNO cs ois dae BORO wee CS oene dane nace 235 ©6131 
I a ae Bb ein el isin cos Ma eo a 236 132 
ea aT: Mi SOT, OTe a eee, ere 238 3 =133 
Ernest Le Neve Foster (recalled) ...... ..............-- 240 8 134 
a ed inane aie ual © ania oa we 242 136 
GOS ake tare DO ey I SERFS ne Neer Sag page IM aR Se 244 136 
NET TP CREATE OP ae Mae Mame ES a S71 we Me pea AaB py Vege 246 138 
Sa Fh CENT COINS 6 ic nk sa bed snes Sh winws Ou beee kuants anes cook 248 139 
Exhibit A. Papers in the matter of mineral patent No. 17728, Cayuga 
I a a Ta a SS Baa 248 139 
B. Mineral patent No. 5288 for the claim of Erskine Me- 
Clellan ef al. upon the Cayuga Lode........-.....-.- 297 159 
C. Papers in the matter of mineral entry No. 538 for the 
claim of Marshall Mining Company upon Tunnel Lode 
EES ESCA a RREREDE ET GT APS agar SRT aU en ew Om 3044 162 


| D. Mineral patent No. 922 forthe claim of the Marshall Sil- 

ver Mining Company upon the Tunnel Lode No.5.... 333) 176 
No. 2. Copies of location certificates of Seneca, Canadice, 

Huneyoy, and Cavern lode oo 6c. os cnc cwenes voce cece 340 179 
No. 3. Order of district court of Clear Creek Connty in Web- 

ster et al. vs. Marshall Silver Mining Company efal.. 344 ~~ 182 
No. 4. Order of district court of Clear Creek County in Web- 

ster rs. Marshall Silver Mining Company...... ..-.. 345 


iw 


~) te 


INDEX. 


III 


Original. Print. 


Exhibits to Examiner’s report—Continued. 
Exhibit No. 6. 


List of patents issued for mining claims in State of 
Coletado, JQWOnty, TGR. oo onc wide nove bass ceeunes 


No. 8. Copy of certificate of location of Compass and Square 

FUND | sop wtin dudes ceeked ene Mewak has ca ean eee 

— Letter in the matter of applications for patents filed 
in land office at Central City by Marshall Silver 

Mining Company for Tunnel Lodes Nos. 5 and 6.. 

G. Letter of Marshall Silver Mining Company to Gen- 

oral Lessing, May 13, 1003... occ sinc caans occes 

H. Letter of register and receiver, Central City, to Gen- 

eral N. H. Lessig, May 12, 1873 ....:.... «0 ena 

I. Field-notes of the claim of the Marshall Silver Min- 

ing Company upon Tunnel Lode.No. 5...-- Sinem 

K. United States mining laws, &c ...............-.<-- 

L. Certificate of incorporation of the Colorado Central 
Consolidated Mining Company :........-..-.----- 

M. Certificate of clerk and recorder as to articles of in- 
corporation of Colorado Consolidated Mining Com- 

OOYG 9660 6560 Diane bisa de des eek eeeeane 

N. Deed of Marshall Silver Mining Company to William 

’.. Rotlhthy 7 TO AEs kins ced wediawsedanaemees 

QO. Deed of Marshall Silver Mining Company to George 

Turnbull, November 17, 1879. .............- ahd di a dik 

P. Deed of George Turnbull to Colorado Central Con- 

solidated Mining Company, December 15, 1879-. - 

gE. Fint of Tuunel No. S Lease; . 6 .ccicccdesesdenseunen 

No. 7. Plat of claim of McClellan et a/. upon Cayuga Lode 
J. Plat of claim of Marshall Silver Mining Company 

upon ‘Tunnel 120060- NO... cannes scenes cane eenan 

1. Plat referred to in defendants’ testimony .......-..- 

Depositions for defendants. .......---...----. Sancus sduienen sdkekuanene . 
Festimony of Hormam MH, Baltse?. ... oc di dns wcs «ons cavksaneddeuws 
Paul Lichtenstein ...-.. ss sila sp acta elke phi gc aa ee . 

Ceara C. EGG ic cikce adi cecd dt icetcace dawned ten ‘ 

Certificate of Charles Nettleton, commissioner .........--.---..---- 
Testimony of William H. GRiem..... o5cGe de Sownad acess ageawessnowa 
Peter J; CiQaQGelt aio s cod Goad ds davceenes cueaebaokenees 

Certificate of Charles Nettleton, commissioner..........-.---- ewlenies 
Commission to Charles Nettleton, commmlesiones, G6. 60. éasde sxe cas 
PO GRU ois nce ec eckn cea <ieaie wien nthe ied= veundbewadnnmat amma’ 
Preecipe for transcript and citation ...-.. oie Wie len ey apie eas a aaa 


a i a a a a ae ee NS nae a ee 
Preek of Meer ine. OF GIeRRiOh 6 osc 6ivdw nn Ska weds wae dalls ckhdine eee 
Cine + Certimetee = oe ask cas ukd Seb dek cables bbs ea eee _ 


427 


432 


436 
442 
443 


444 
445 
446 
447 
451 
453 
457 
460 
464 
469 
471 
474 
476 
478 
479 
480 


ny ma 


SEM pts 


MAUI 8 pp nw na) en nn man + 0 
eat 


THE U. S. VS. THE MARSHAIA. SILVER MINING CO. ET AL, l 


1 Pleas in the circuit court of the United States for the district of 
Colorado, sitting at Denver. 


Be it remembered, that heretofore and on, to wit, the 15th day of March, 
A. D. 1883, came Benjamin Harris Brewster, Attorney- General of the 
United States, and Andrew W. Brazee, United States attorney for said 
district, and filed in said court their bill of complaint and sued out of and 
under the seal of said court a writ of subpoena against the Marshall Silver 
Mining Company, of Georgetown, and the Colorado Central, Consolidated 
Mining Company. 

And the said complaint is in words and figures as follows, to wit : 


Bill of complaint. 


UNITED STATES OF AMERICA, 
District of Colorado, ss: 


In the eireuit court of the United States in and for said district. 


To the honorables the judges of the circuit court of the United States for 
said district: 


The United States of America, by Benjamic Harris Brewster, its At- 
torney-General, and Andrew W. Brazee, its attorney for said district, 
brings this its bill of complaint against the Marshall Silver Mining 

Company, of Georgetown, and the Colorado Central Consolidated 
2 Mining Company, and thereupon shows to your honors: 

T hat your orator was on the 8th day of June, in the year of our 

Lord one thousand eight hundred and seventy-four, and for a long time 
prior thereto had been, the owner in fee of certain lands lying in Griffith 
mining district, in the. county of Clear Creek, in said district, known as _ 
Tunnel Lode No. 5, bounded and described as follows, with magnetic va- 
riation at fifteen degrees thirty minutes east, to wit: Beginning at corner / 
No. 1, post in mound of stones marked No. 1 and 247, from which the 
southwest corner of section nineteen in township four south of range sev- 
enty-four west bears south seventy-nine degrees thirty-five minutes west at 
the distance of four thousand nine hundred and eighty-seven feet, and the 
peak of Independent Mountain bears south fifty-nine degrees east ; thence 
from said corner No. 1 north fifty degrees east seven hundred feet to 
corner No. 2, post in mound of stones marked No. 2 and 247, from which 
the mouth of Marshall Tunnel bears south forty-four degrees east at the 
distance of seven hundred and forty-four feet; thence from said corner 
No. 2 north thirty-five degrees east thirty-three feet to southerly boun- 
dary of survey No. 231, made for the claim of Erskine McClelland et al. 
upon the Cayuga Lode, (250) two hundred and fifty feet to corner No. 3, 
post in mound of stones marked No. 3 and 247 ; thence north forty degrees 

west twenty-five feet to northerly boundary of said survey No. 
3 231 fifty feet to corner No. 4, post in mound of stones marked 

No. 4 and 247; thence south thirty-five degrees west two hundred 
feet to northerly boundary of said survey No. 231 two hundred and fifty 
feet to corner No. 5, post. in mound of stones marked No. 5 and 247 ; 
thence south fifty degrees west five hundred and ninety feet to northerly 
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boundary of said survey No. 231 seven hundred feet to corner No. 6, 
marked No. 6 and 247; thence south forty degrees east fifty feet to the 
place of beginning, containing one (1) acre and nine-hundredths (9-100) of 
an acre of land, more or less, sens acing two hundred and fifty feet north- 
easterly and seven hundred feet southwesterly from discovery on said Tun- 
nel Lode No. 5,as represented by yellow shading in the plat in the patent 
hereinafter referred to, reference being thereto had. 

And your orators further show to your honors that on the 7th day of 
June, A. D. 1874, vour orator was, and for many years prior thereto had 
been, the owner in fee of certain lands and premises known as Cayuga 
Lode so called, which, as hereinafter described, embraced a portion of said 
premises hereinbefore described as Tunnel Lode No. 5, together with other 
premises adjoining; which said Cayuga Lode was and is known as lot 
No. 231, situated in said mining district in said county and district of 
Colorado, and bounded and described as follows, with magnetie variation 

at fifteen degrees thirty minutes east, to wit: 
4 Beginning at corner No, 1, a post in mound of stones marked 
No. 1 and 231, from which the southwest corner of section nineteen 
in township four south of range seventy-four west of the sixth principal 
meridian bears south eighty degrees west at the distance of forty-two 
hundred and forty feet; thence from said corner No. 1 north sixty-seven 
degrees east nine hundred and 3 feet to corner No. 2, a post In mound 
of stones marked No. 2 and 251; thence north forty-nine degrees thirty 
minutes east five hundred and fifty feet to corner No. 3, a post in mound 
of stones marked No. 3 and 231; thence north forty-one degrees fifteen 
minutes east four hundred and sixty-two feet to southerly boundary 
of survey No. 229 patented to Charles R. Fish with his claim upon 
the Saco Lode, six hundred and forty-four feet to southerly boundary 
of survey No. 185, patented to the Burlington Silver Mining Company 
with its claim upon the Indigo Lode, six hundred and eighty-three feet to 
easterly boundary of said survey No. 185 ten hundred and eighty feet to 
the easterly boundary of said survey No. 229 thirteen hundred feet to 
corner No. 4, a post in mound of stones marked No. 4 and 231 ; thence 
north twenty-three degrees west fifty feet to corner No. 5, No. 5 5 and 231 
marked on a cliff of roc cks’ thence south forty-one degrees fiftcen minutes 
west six hundred and forty. -eight feet to northerly boundary of said survey 
No. 185 seven hundred and eight feet to southerly boundary of 
5 said survey No. 185 seven hundred and seventy-four feet to 
northerly boundary of said survey No. 229 and southerly boundary 
of survey No. 204, made for the claim of David E. Dulaney upon the 
Hidden Treasure Lode, eleven hundred and five feet to westerly boundary 
of said survey No. 229 eleven hundred and forty-one feet to westerly 
boundary of said survey No. 204 thirteen hundred feet to corner No. 6, a 
post in mound of stones marked No. 6 and 231, from which post No. 
4 of said survey No. 229 bears north thirty-four degrees forty-five minutes 
east at a distance of one hundred and seventy-one and five-tenths feet ; 
thence from said corner No. 6 south forty-nine degrees thirty minutes 
west five hundred and fifty feet to corner No. 7, a post in mound of stones 
marked No. 7 and 231; thence south sixty-seven degrees west nine 
hundred and fifty feet to corner No. 8, a post in mound of stones marked 
No. 8 and 231; thence south twenty-three degrees east fifty feet to the 
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place of beginning, containing two and thirty-five hundredths (2.35-100) 

acres of land, more or less, and embracing twenty-eight hundred linear 

feet of the Cayuga Lode, to wit, thirteen hundred linear feet northeasterly 

and fifteen hundred southwesterly from Discovery Shaft on said lode, as 

represented by yellow shading in plat in patent of your orator to Erskine 

McClelland et al. upon the Cayuga Lode hereinafter mentioned, reference 
being thereto had. 

And your orator further shows to your honors that on the 28th 

«> 6 day of September, A. D. 1867, the said land and premises known 

as the Cayuga Lode, described as aforesaid, was the property of 

your orator on its public domain, and being mineral land subject to lo- 

cation and entry as mineral lands for mining purposes, and situate in 

Griffith mining district in the county of Clear Creek and State of Colorado, 

in the district of lands subject to sale at Central City, was duly located 
as a mining claim. 

That on the 14th day of December, A. D. 1872, the possessory right 
under such location to said Cayuga Lode and surface ground deseribed as 
aforesaid had by mesne conveyances become and was vested in Erskine 
McClellan, Joseph Rist, and Walter N. Webster. 

That before the day last aforesaid a survey of said Cayuga Lode and 
surface ground described atoresaid was made for the purpose of enabling 
the said McClellan, Rist, and Webster to obtain a patent therefor from 
your orator, & was approved by the surveyor-general of your orator for the 
then Territory of Colorado on the 5th day of December, A. D. 1872. 


Ren That on the 14th day of December, A. D. 1872, the said Erskine Me- 
5 Clellan and Walter N. Webster duly filed their application with the reg- 


ister and receiver at the United States land office at Central City, Col- 
orado, for a patent from your orator for the said Cayuga Lode, and sur- 

face ground described as aforesaid, which said application was accom- 
7 panied by proof of posting a plat of said lode and surface ground 

and notice of said application on said premises, a transcript of 
the field-notes of said survey of their claim upon said lode duly veri- 
fied with proof of their possession an abstract of their title, proof of their 
citizenship, proof of improvements made by them and their grantors 
upon said premises, and publication notice, in accordance with and pur- 
suant to the statute in such case made and provided, and the rules and 
regulations of your orator’s General Land Office in such case made and 
provided and then in force and effect in said land district. 

And your orator further shows that afterwards said Erskine McClel- 
land and Walter N. Webster in apt time duly filed proof of the publica- 
ticn of notice of their said application, and proof that the plat of their 
said survey of said lode and surface ground with the notice of their said 


ae ee application had remained posted thereon for sixty days, proof of the 
ee sums paid by them for surveying and platting, for filing their said applica- 
tion in the local land office aforesaid for publication of the notice of their 


said application, and to the receiver of said land office for said lode and 

surface ground, together with their application to purchase the same. 
And your orator further shows to your honors that at the date of the 
filing of said application for patent the interests of the parties as 

5 PI > . P ” > . 7 
) 8 shown by the abstract of title accompanying said application ap- 
eared to be and was as follows, to wit: 

2s That said McClellan had a one-half, the said Webster a one-fourth, and 
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Joseph Rist a one-fourth interest therein, but the said application was 
signed by said McClellan and Webster, and not by said Rist. 

And your orator further shows to your honors that during the period of 
the publication of the said ee of said applieation for patent, to wit, on 


the 15th day of February, A. D. 1873, a claim adverse to said application. 


was filed by F. J. Marshall, then president of the said Marshall Silver 
Mining Company for the Marshall Silver Mining Company in said land 
office, and within the proper time thereafter suit was commenced by the 
Marshall Silver Mining Company against the said Erskine McClellan et 
al., based upon such adverse claim to the said Cayuga Lode so made as 
aforesaid, in the district court for Clear Creek County. 

That on the thirtieth day of January, A. D. 1874, the said Marshall 
Silver Mining Company, the plaintiff in said suit, by its attorneys, But- 
ler and Morrison, moved the dismissal of said cause at the cost of the 
plaintiff, and the same was then and there dismissed at the cost of the 
plaintiff. 

Your orator further shows to your honors that on the 5th day of 
November, A. D. 1881, the clerk of the district court of said Clear 

Creek County ce rtified unto the register and receiver of your orator 
g for your orator’s land office, at the city of Central afores aid, that 

there was then no suit pending in said court involving the right 
as between the parties to said suit to the premises in question. 

And your orator further shows to your honors that the officers of your 
orator in your orator’s General Land Office, being ignorant of the covin 
frauds and conspir: ies hereinafter alleged, upon consideration of the appli- 

cation forsaid patent and of the papers and proceedings in that behalf herein- 
before set forth, allowed an entry by said McClellan, Webster, and Rist, of 
said Cayuga Lode and surface eround, as hireintiefere deseribed, and there- 
upon your orator on, to wit, the 31st day of January, A. D. 1882, issued its 
patent dated that day for said C: yuga Lode and surface ground to the said 
Erskine McClellan, Walter N. Webster, and Joseph Rist. 

And your orator ‘further shows to your honors that the Marshall Silver 
Mining Company filed in the office of the register and recefver of your 
orator at said Central City application for a patent from your orator to it, 
the said company, for Tunnel Lode number five, being a portion of Lode 
No. 5, and surface ground described as aforesaid, on December 14th, A. 
D. 1872, on the same day that the said replication for the said Cay uga 
Lode and surface ground was filed qs aforesaid; that the original field- 

notes anil. plat of survey of,said Tunnel Lode No. 5, filed with said 


10 original application for patent thereof, were not filed in the Gen- 
eral Land Office of. your erator, and were never reported there ; 
that the said original field- notes and } of said Wunnel Lode No. 5, as 


originally applies vor, did not siaheanh dane and in. conflict with said 
Cayuga Lode,’ Aescratied in the said applica 1 $lGPYres qndiplat of 
survey and patent thereof. 


That there being no conflict in the claims shown by the said original 
field-notes and plat of survey of said Tunnel Lode No. 5, and the field- 


notes and plat of survey of said Cayuga Lode, the application for each of 


said lodes was received by the register and receiver of your orator’s land 
office at Central City aforesaid, onal notices thereof were respectively and 
properly published. 
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That the said Marshall Silver Mining Company never completed its 
entry on its said original application for patent, based upon its said origi- 
nal field-notes and plat of survey of said Tunnel Lode No. 5 and original 
notice thereof. 

And your orator further shows to your honors that during the month 
of April, 1873, and for a long time before and afterwards, one Samuel P. 
Lathrop was register of your orator’s said land office at Central City, and one 
William A. Arnold was receiver of public moneys of your orator for the 
district of lands subject to sale at said Central City, in the then Territory 

of Colorado, and acting as such register and receiver; that while 
11 holding the offices aforesaid they and one Hugh Butler, Frank J. 
Marshall, G. W. Hall, and others to your orator unknown, they 
and said others, or some of them, being officers of or stockholders in the 
said Marshall Silver Mining Company, conspiring and confederating with 
each other, and intending to cheat and defraud your orator out of its pat- 


ent for the said aforesaid Tunnel Lode No. 5, and to prevent the said } 
Erskine McClellan and Walter N. Webster from obtaining a patent to() 
any part of said Cayuga Lode and surface ground, as hereinafter described, | 
by some means to your orator unknown, wrongfully, in furtherance of | 


such confederation and conspiracy, induced said Joseph Rist to authorize 
sa’d Hugh Butler to withdraw the application for patent on the Cayuga 
Lode, so made by the said McClellan and Webster, to the extent of his, 
the said Rist’s, interest therein, upon pretense that such application had 
never been authorized by him, the said Rist, and with intent to have the 
said register and receiver to base thereon a pretended decision, that the 
effect of said Rist’s withdrawal rendered the entire application of said Me- 
Clellan and Webster for patent as aforesaid null and void, and to rule that 
no application would, after such withdrawal, remain pending for the said 
Cayuga Lode or any part thereof. 

That afterwards, and on the 28th day of April, A. D. 1873, that said 

Hugh Butler, in pursuance of said confederation and conspiracy, filed in 
the land office of your orator, at said Central City, a pretended 

12 withdrawal by said Rist of said application of said McClellan and 
Webster, so far as his interest in the application for patent of said 

McClellan and Webster for the said Cayuga Lode was concerned. 

That thereupon and on the 30th day of April, A. D. 1873, the said 
Samuel B. Lathrop, register as aforesaid, and said William A. Arnold, 
receiver as aforesaid, wrongfully, in furtherance of said confederation and 
conspiracy, ruled and decided that the effect of such withdrawal was to 
render the entire application for patent to said Cayuga Lode null and 
void, and wrongfully ruled and decided that no application was then pend- 
ing for the said Cayuga Lode or any part thereof. 

That in furtherance of said confederation and conspiracy no notice of 
the said decisions and rulings by said register and receiver aforesaid was 
ever given to the said McClellan and Webster, or either of them, but on 
the contrary such notice to them was carefully withheld in order to secretly 
carry out the interests and objects of the said confederacy and conspiracy 
aforesaid. 

And your orator further represents to your honors that afterwards and 
on the 20th day of May, 1873, the said Frank J. Marshall, Hugh Butler, 
George W. Hall, and other persons to your orator unknown, in further- 
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ance of said conspiracy and confederation, or some of them, caused 

to be written cut certain documents purporting to be an approved 
13 amended plat and field-notes of survey purporting to be made by 

or under the authority of the then surveyor-general of your orator 
for the then Territory of Colorado of the said Tunnel Lode No. 5, and the 
surface ground thereof as hereinbefore particularly described, which pre- 
tended amended plat and field-notes embraced certain grounds included 
within and in conflict with the said Cayuga Lode claim, and on June 2nd, 
1873, while the said suit was still pending, the said register and receiver, 
wrongfully, in furtherance of said confederation and conspiracy, without 
any publication or posting of notice of any application for patent of the 
said land included in said pretended amended plat and field-notes of sur- 
vey of the said Tunnel Lode No. 5, allowed the said Marshall Silver 
Mining Company to make entry of the land described in the said pre- 
tended amended sury ey, and forwarded the said pretended amended sur- 
vey, plat, and field- notes to your orator’s General Land Office at Washing- 
ton, and yourorator, relying wholly upon the truthfulness of the same and 
being ignorant of the fact that the same conflicted with and included a 
part “of the said Cayuga Lode and surface ground, issued its patent for 
the said Tunnel Lode No. 5 to the said Marshall Silver Mining Company 
on the 8th day of June, 1874, dated that day, and unwittingly included in 
said patent a portion of the mid Cayuga Lode and surface grounds here- 

inbefore described, to wit: sixty-four one-hundredths 4f4,) of an 
14 acre thereof, as nearly ; as your orator can estimate the same. 

That by reason of the premises and the fraudulent confederation 
and conspiracy aforesaid the said last-mentioned patent was fraudulently 
and wrongfully obtained from yourorator as aforesaid and the said Erskine 
McClellan, Joseph Rist, and Walter N. Webster were wrongfully and 
fraudulently, by the same ways and means, deprived of the legal title to 
a large portion of the said Cayuga Lode and surface ground, described as 

afores said, to wit: Sixty-four one-hundredths (564;) of an acre thereof, as 

nearly as your orator can estimate the same, ois that the said sixty- four 
one-hundredths of an acre is of great value, to wit, of the value of one 
hundred thousand dollars, as your orator is advised and charges the fact 
to be. 

That the said last-mentioned patent is a cloud upon the title of your 
orator to the lands therein described and a cloud upon the title of said 
Erskine McClellan, Joseph Rist, and Walter N. Webster to so much of 
the said Cayuga Lode and surface ground as is therein included and which 
in equity and good conscience belongs to the said Erskine McClellan, 
Joseph Rist, and Walter N. Webster. 

That the said Marshall Silver Mining Company was a corporation duly 
organized under the laws of the late Territory of Colorado, during the ex- 
istence of said Territory, and remained and is such corporation under the 

laws of the State of Colorado. 
15 That the said Colorado Consolidated Central Mining Company 
is a corporation duly organized under the laws of the State of New 
York and has been such corporation for four years last past. 

That the said Colorado Central Consolidated Mining Company claims 
to be the owner of or to have some interest in or lien upon the said de- 
scribed Tunnel Lode No. 5 and surface ground described as aforesaid, 
under said patent thereof. 
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And your orator further avers that the said Marshall Silver Mining 
Company and the said Colorado Central Consolidated Mining Company 
and its privys in title hereinafter named, and the trustees and officers of 
said companies knew at the time they respectively acquired or claimed to 
have acquired title or ownership by or under color of said patent to the 
said Tunnel Lode No. 5, that the said patent has been fraudulently ob- 
tained from your orator as hereinbefore alleged and were advised of the 
rights and equities of the said Erskine McClellan, Joseph Rist, and Wal- 
ter N. Webster in the premises. 

And your orator further shows to your honors that on the 17th day of 
November, 1879, the said Marshall Silver Mining Company conveyed the 

said Tunnel Lode No. 5, with other lands, to George Turnbull, by deed 
recorded in book 49 page 197, of the records in the recorder’s office of 
Clear Creek County ; that on the 15th day of December, 1879, C. E. 
IKKnoblauch and Paul Lichtenstein conveyed to the said Colorado Central 
Consolidated Mining Company, by deed recorded in said book 49, 
16 page 216, the undivided one-half part of all that part of said Tun- 
nel Lode No. 5, which was by the said Marshall Silver Mining 
Company conveyed to William P. Linn, all of which said deeds are a 
cloud upon the title of your orator and a cloud upon the title of said 
McClellan, Rist, and Webster, to the lands described in their said patent. 

And your orator farther shows to your honors that for many years last 
past the said Colorado Central Consolidated Mining Company has been, 
is now, and threatens to continue, taking large quantities of valuable ore 
from the said Tunnel Lode No. 5 to the great prejudice of and irreparzble 
damage to your orator in the premises, and to the great prejudice of the 
interests of and irreparable dé amage to the said MeC€ ‘Tell: an, Rist, and Web- 
ster. 

And vour orator further shows to your honors that notwithstanding the 
conveyances aforesaid, the said Marshall Silver Mining Company has some 
interest in or lien upon said Tunnel Lode No. 5, and surface ground 
thereof, hereinbefore described, as your orator is advised and charges the 
fact to be. 

Forasmuch, therefore, as your orator is without remedy in the prem- 
ises save in a court of equity, and to the end that the said Marshall Silver , 
Mining Company and the said Colorado Central Consolidated Mining | 
Company, which are made parties defendant to this bill, may be required | 

to make full and direct answers to the same, but not under oath, 
17 answers under oath being hereby waived, and that said patent to | 

the said Marshall Silver Mining Company for the said Tunnel Lode | 
No. 5, deseribed as aforesaid, may be declared void and be delivered up | 
to be cancelled, and the — deeds and conveyances may each be set aside \ 
~ declared void so far as they purport to convey said Tunnel Lode No. | 
5, or any part or parcel doves or any interest therein, as clouds upon the ( 
title of your orator and as clouds upon the title of the said McClellan, 
Rist, and Webster in the premises, that said deeds may be decreed to be 
delivered up and cancelled, and that the said defendants, and each of 
them, may be forever enjoined and restrained from asserting any right to 
or lien upon said Tunnel Lode No. 5, as described in the patent thereof ; 
and that they, and each of them, their, and each of their, officers, agents, 
servants, lessees, and employees, and each of them, be forever enjoined and 
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restrained from working or mining upon or in anywise intermeddling 
with the said Tunnel Lode No. 5, or the appurtenances, franchises, or 
privileges thereto belénging or In anywise appertaining. 
18 May, it please your oonors that a temporary writ of injunction in 
this behalf may be issued pending the proceedings herein ; and that 
the writ of subpoena in chancery may issue herein directed to the said de- ea 
fendants, and each of them, commanding them, and every of them, to ap- 
pear and answer all and singular the premises and abide the order, judg- 
ment, and decree of the court in this beh: alf, and commanding the marshall < 
of said district that he serve and execute said writ and make his return 
thereon according to the rules and practice in matters of this sort. 
(S’e’d) BENJAMIN HARRIS BREWSTER, 
Attorney-General. 
ANDREW W. BRAZEE, 
Attorney of the United States for said District. 
(Endorsed:) No. 1145. United States circuit court. The United States 
vs. The Marshall Silver Mining Company etal. Bill of complaint. Ben). 
Harris Brewster, Att’y Gen’l. A. W. Brazee, att’y of U.S. Filed Mar. 
15, 1883. (S’g’d) Edward F. Bishop, clerk. 


And the said subpeena is in words and figures as follows, to wit: 
19 Subpena and marshals return. 
THE UNITED STATES OF AMERICA. é 


UNITED STATES OF AMERICA, 
District of Colorado, ss: 


The President of the United States of America to the Marshall Silver 
Mining Company, of Georgetown, and the Colorado Central Consoli- 
dated Mining Company, greeting : 


You and every one of you are hereby commanded that you appear be- 
before the judges of the circuit court of the United States of America, for 
the district of Colorado, at the city of Denver, in said district, on the first 
Monday in May next (it being the 7th day of May, A. D. 1883), to an- 
swer the bill of complaint of the United States of America, this day filed 
in the office of the clerk of said court,in said city of Denver, and then and 
there to receive and abide by such judgment or decree as shall then or 
thereafter be had upon said bill of complaint, upon pain of jadgment being 
pronounced against you by default, and a decree had and entered accord- 
ingly. ~s 
To the marshal of the district of Colorado to execute and make due return. 


Witness the honorable Morrison R. W. Waite, Chief Justice of the 

Supreme Court of the United States of Americ: 1, and the seal of the 

20 said circuit court, at the city of Denver, aforesaid, this 15th day of 

March, in the year of our Lord one thousand eight hundred — 
eighty-three, and of the Independence of the United States the 107th ye: 
{ SEAL CIR. } (S’g’d) EDWARD F. BISHOP, Clerk, 

CT. U. 8. By WM. E. ROGERS, Deputy Clerk. | 
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Memorandum. 


The above-named defendants are hereby notified that unless they and 
each of them shall enter their appearance in the office of the clerk of said 
court, at the city of Denver aforesaid, on or before the day to which the 
above writ is returnable, the complainant’s bill will be taken against them 
as confessed and a decree entered accordingly. 
(S’o’d) E DWA RD F. BISHOP, Clerk, 
By WM. E. ROGERS, Deputy Clerk. 


Marshal's return. 


DisTRICT OF COLORADO, 88: 
DENVER, CoLo., March 23, 1883. 

I have duly executed the within writ by serving the same upon the 
Marshall Silver Mining Company, of Georgetown, by personally deliver- 
ing a true copy of the within to Frank J. Marshall, president of said com- 
pany, at Denver, Arapahoe County, Colorado, this 22nd day of March, A. 

D. 1883, also served upon the C olorado Central Consolidated Min- 
21 ing Company, by personally delivering a true copy of the within 

to G. W. Hall, agent of said company, at Georgetown, Clear Creek 
County, Colorado, on the 21st day of March, A. D. 1883. 

(S’g’d) WALTER A. SMITH, Marshal, 

: | By J. W. BELCHER, Deputy Marshal. 

(Endorsed :) Gen. No. 1145. Circuit court of the United States for 
the district of Colorado. In chancery. The United States of America 
vs. The Marshall Silver Mining Company of Georgetown et al. Subpoena. 
Returnable to rule day, first Monday in May, A. D. 1883. (S’g’d) Ed- 
ward F. Bishop, clerk. Filed this 23rd day of March, A. D. 1885. 
(S’o’d) Edward F. Bishop, clerk, by Wm. E. Rogers, deputy clerk. Benj. 
ies Brewster, Att’y Gen’]. Andrew W. Brazee, dist. att’y, of Denver, 
compl’ts’ sol’r. 


And afterwards, and on, to wit, the 3rd day of April, A. D. 1883, came 
the said defendants by Messrs. Morrison & Fillens, their attorneys, and 
filed in said court and in said cause their demurrer to the complaint here- 
tofore filed herein. And the said demurrer is in words and figures as 
follows, to wit: | 

Demurrer. 
UnitrEep STATES OF AMERICA, ss: 
22 In the circuit court of the United States, district of Colorado. 


THE UNITED STATES OF AMERICA : 


US. 

THE MARSHALL SILVER Mintna Company } In chancery sitting. 
and the Colorado Central Consolidated Mining 
Company. : 
The demurrer of defendants to the bill of complaint of complainant. 


These defendants, by protestation, not confessing or acknowledging all 
or any of the matters and things in the said bill of complaint contained 
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to be true, in such manner and form as the same are therein and thereby 
set forth and alleged, demur to said bill, and for cause of demur show 
that— 

1. The bill shows unwarranted laches and delay in the bringing thereof, 
so that the relief sought was barred before the filing of the bill. 7 

2. The bill does not show that it was brought within three years after 
the discovery of the alleged facts constituting the alleged fraud set forth 
in the bill, but the contrary thereof. 

3. The allegations of facts constituting fraud are not sufficiently specific 
to be answered unto or to necessitate the inference of fraud, and are not 
charged as done by either the defendants nor by any of their officers with 

their connivance or collusion. 
23 _ 4, The bill upon its face shows that the action of the register 
and receiver in allowing No. 5 Lode to be patented was right as 
matter of law, or at most they committed a judicial error in which the 
claimants of the Cayuga title acquiesced for more than the period allowed 
for appeal or to perfect title to the land in controversy under the statute 
of limitations or to allow of relief in ejuity. 

5. The bill is not brought by the proper parties, and is not consistent 
with the relief sought. 

6. The bill shows no such actual fraud or gross irregularuty as to ren- 
der the patent of the No. 5 Lode void or voidable. 

7. That the date upon which the said McClelland and Webster are al- 
leged to have filed their application for patent (December 14, 1882) is 
wholly inconsistent with the other dates in the bill stated, and renders the 
whole series of allegations therein made unintelligible. 

8. The bill is otherwise informal, insufficient, and devoid of equity upon 
its face. 

Wherefore, and for divers other good causes of demurrer appearing in 
the said bill of co’plaint, these defendants demur to the said bill, and to 
all the matters and things therein contained, and pray the judgment of this 
honorable court whether they shall be compelled to make any further or 

other answer to the said bill; and they pray to be dismissed with 


24 their reasonable costs in this behalf sustained. 
(S’e’d) MORRISON & FILLENS, 


Solicitors for Defendants. 


(Endorsed :) No. 1145. Cireuit court U.S. United States of America 
v. The Marshall Silver Mining Co. Demurrer. Filed Apr. 5, 1883. 
(S’g’d) Edward F. Bishop, clerk. 


And afterwards, and on, to wit, the 7th day of May, A. D. 1883, came 
. ry . y ‘ . > . ra 
again the said complainant, Andrew W. Brazee, esq., and filed in said 
court and in said cause his motion to strike from the files the demurrer 
heretofore filed herein. And the said motion is in words and figures as fol- 
lows, to wit: 
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Motion to strike demurrer from files. 
In the United States circuit court in and for the district of Colorado, ss : 


THE UNITED STATES OF AMERICA, a 

vs. | 

THE MARSHALL SILVER MINING Company «& $ 
The Colorado Central Consolidated Mining | 
Company. oe 


And now comes Andrew W. Brazee, attorney of the United States for 
the district of Colorado, and moves the court to strike from the 
25 files of this cause the alleged demurrer of the defendants and for a 
decree pro confesso u’on the ground that the samedoes not comply 
with and is in violation of the 31st rule in equity. 
(S’g’d) ANDREW W. BRAZEE, 
Atty of ULS. 


(Endorsed): No. 1145. U.S. cireuit court. The United States vs. 
The Marshall Silver Mining Company et al. Motion to strike demurrer 
from files. A. W. Brazee, att’y of U.S. Filed May 7, 1883. (S’g’d) 
Edward F. Bishop, clerk. 


And afterwards and on, to wit, the 8th day of May, A. D. 1883, the 
same being one of the regular juridical days of the May term, A. D. 1883, 
of said court—present, the honorable Moses Hallett, district judge—the 
following proceeding was had and entered of record in said court and in 
said cause, to wit: 


Order: Motion to strike out demurrer granted. 


THE UNITED STATES OF AMERICA, 1145. Inchancery. Bill 
US. | to vacate patents for an 


relief. 


THE MARSHALL SILVER MINING CoMPANY, | injunction, and for other 


of Georgetown, et al. 


At this day comes the said complainant by A. W. Brazee, esq., its so- 


-licitor and the said defendant; by R.S. Morrison, esq., their solicitor, also 


comes, 
And the motion of the said complainant to strike from the files 
26 herein the demurrer of the said defendants to the bill of com- 
plaint herein, coming on now to be heard, it is ordered by the 
court that the said motion be granted. 

Nevertheless, upon motion of the said deféndants, it is ordered by the 
court that they have leave to demur ‘again to the said bill of complaint 

within four (4) days from this day, as they shall be advised. 


And afterwards, and on, to wit, the 12th dav of May, A. D. 1885, came 
again the said defendants ‘by their attorneys aforesaid, and filed in said 
court and in said cause their demurrer to the bill of complaint heretofore 
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filed herein. And the said demurrer is in words and and figures as fol- 
lows, to wit: 


Demurrer. 
UNITED STATES OF AMERICA, 88 
In the circuit court of the United States, district of Colorado. 


THE UNITED STATES OF AMERICA ) 

vs. { 

THE MARSHALL SILVER MINING COMPANY AND THE [{ 
Colorado Central Consolidated Mining Company. — ) 


The demurrer of defendants to the bill of complaint of complainants. 


27 These defendants, by protestation, not confessing or acknowledg- 

ing all or any of the matters and things in the said bill of com- 
plaint contained to be true, in such manner and form as the same are there- 
in and thereby set forth and alleged, demur to said bill, and for cause 
of —— show that: 

The bill shows unwarranted lashes and delay in the bringing thereo’ 
so sina the relief sought was barred before the filing of the bill. 

2. The bill does not show that it was brought within three years after 
the discovery of the alleged facts constituting the alleged fraud in the bill, ego 
but the contrary thereof. 

3. The allegations of facts constituting fraud are not sufficiently specific 
to be answered unto or to necessitate the inference of fraud, and are not 
charge’ as done by either the defendants nor by any of their officers with 
% connivance or collusion. 

. The bill upon its face shows that the action of the register and re- 
ceiver in allowing No. 5 Lode to be patented was right as matter of law, 
or at most that they committed a judicial error in w hich the claimants of 
the Cayuga title acquiesced for more than the period allowed for appeal 
or to perfect title to the land in controversy under the statute of limita- 

“er or to allow of relief in equity. 
28 The bill is not brought by the proper parties and is not con- 
sistent with the relief sought. 

6. The bill shows no such actual fraud or gross irre gularity as to render 
the patent to the No. 5 Lode, be void or voidable. 

That the date upon which the said McClelland and Webster are al- 
leged to have filed their application for patent (December 14, 1882) is ak 
wholly inconsistent with the other dates in the bill stated, and renders the 
whole series of allegations therein made unintelligible. 

8. The bill is otherwise informal, insufficient, and devoid of equity upon 
its face. 

Wherefore, and for divers other good causes of demurrer appearing in 
the said bill of complaint, these defendants demur to the said bill and to 
all the matters and things therein contained, and pray the judgment of this 
honorable court whether they shall be compelled to make any furtcer or 
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other answer to the said bill, and they pray to be dismissed with their 
reasonable costs in this behalf sustained. 

(S’e’d.) BELA M. HUGHES, 
R. S. MORRISON, 
JACOB FILLINS, 


Solicitors for Defendants. 


Address of counsel: Bela M. Hughes, Denver, Col.; R. 8. Morrison, 
Georgetown, Col. ; Jacob Fillins, Georgetown, Col. 


29 I, 8. S. Morrison, counsel practicing in said circuit court, and 
one of the solicitors for defendants in this cause, do certify that in 
my opinion the within demurrer is well founded in point of law. 
(S’o’d) R. S. MORRISON, 
Soheitor for Defendants. 
STATE AND Disrricr oF CoLoRApo, 
County of Clear Creek, ss ; 

Before’ me the subscribed, personally appeared George W. Hall, who, 
being duly sworn, saith that he is the agent and superintendent of the 
Colorado Central Consolidated Mining Company, one of the defendants, 
and that the within demurrer is not interposed for delay, in said cause, 
and that he makes this affidavit on behalf of all the defendants. 


(S’o"d) GEORGE W. HALL, 
Sworn and subscribed before me, this 11th day of May, 1883. 
(S’o’d) S. H. SHEPARD, 


U.S. Commissioner. 
(Endorsed :) No. 1145. Circuit court U.S. United States of America 
vs. The Marshall Silver M. Co., et al. Demurrer. Filed May 12, 1883. 
(S’o’d) Edward F. Bishop, clerk. Morrison & Fillins, sol’r’s for def’t’s. 


30 And afterwards and on, to wit, the 28th day of June, A. D. 

1883, the same being one of the regular juridical days of the May 
term, A. D. 1883 of said court—present, the honorable George W. McCrary, 
circuit judge, and the honorable Moses Hallett, district judge—the follow- 
ing proceeding was had and entered of record in said court and in said 
cause, to wit: 


Order: Demurrer to bill overruled. Defendants to answer in 40 days. 
. T ’ : 

> UNITED STATES OF AMERICA ‘ | 

2 SEES eee 0 : | 1145. In chancery. Bill 


US, 


\ . 
- to vacate patents, and 
THE MARSHALL SILVER MINING COMPANY {fo ae ; 
et al. r J , 


At this day comes the said complainant, by A. W. Brazee, esq., its so- 
licitor ; and the said defendants by B. M. Hughes, esq., their solicitor, also ! 
come; and the demurrer of the said defendants to the bill of complaint 
herein having heretofore come on to be heard, and having been argued by | 
counsel and by the court taken under advisement, and the court being now 
sufficiently advised in the premises, it seemeth to the court here that the 
said bill of complaint and the matters therein contained is sufficient in law, 
and so the said demurrer is overruled. 
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And thereupon, on motion of the said defendants, it is ordered 
31 by the court that the said defendants answer the ind bill of com- 
plaint within forty (40) days from this day, as they shall be advised. 


And afterwards and on, to wit, the 4th day of August, A. D. 1883, 
eame the said defendant, the ( ‘olorado € ‘entral Consolidated Mining Com- 
pany, and filed in said court and in said cause its separate answer to the 
bill of complaint heretofore filed herein. 

And the said answer is in words and figures as follows, to wit : at: 


Answer of Colorado Central Consolidated Mining Co. 


UNITED STATES OF AMERICA, ss 


In the cireuit court of the United States, District of Colorado. 


THE Unrrep STATES OF AMERICA } 
vs, 
THE MARSHALL SILVER MINING COMPANY 
and the Colorado Central Consolidated Mining 
Company. 


» In chancery. 


eet cere 


The answer of the Colorado Central Consolidated Mining Company, one 
of the defendants to the bill of complaint of the United States of 
America. 


This defendant, now and at all times hereafter saving and reserving 
unto itself all benefit and advantage of exception which can or may be 
had or taken to the many errors, uncertainties, and other imper- 
O2 fections in the said bill contained, for answer thereunto, or to so 
much and such parts thereot as the defendant is advised it is ma- 
terial or necessary for it to make answer unto, answering, says 
This defendant admits that on the 8th day of June, 1874, the com- 
plainant was the owner of the premises in the bill of complaint deseribed 
as the Tunnel Lode No. 5, so far as the legal title thereto is involved or 
concerned, subject to the entry and payment therefoy, theretofore made, on 
the 2nd day of June, A. D. 1875, by the Marshall Silver Mining Company 
as defendant to said bill, which company at that time and long prior 
thereto, as this defendant is advised and believes, had a full and complete 
possessory title to said premises as a lode mining claim duly located on 
the public domain of the United States. 
This defendant further answering the complaint admits that the United 


States, on the date alleged in said ‘complaint, was owner of the premises ak. 


described in the complaint as the Cayuga Lode, subject to the same title of 
the Marshall Silver Mining Company hereinbefore mentioned to the said 
premises, so far as the same conflicted with or were parcel of the premises 
described in the complaint as the Tunnel Lode No. 5. 
This defendant further answering the complaint denies that on the 28th 
day of September, A. D. 1867, or at any time, the said land and premises 
called in said bill of complaint the Cayuga Lode, was duly located 
3D as a mining claim under the name of the. Cayuga Lode, as averred 
in said bill, and denies that on the date charged in said bill, or at 
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any time, any possessory right under any such pretended location had by 
mesne conveyance, became vested in the said Erskine McClelland, Joseph 
Rist, and Walter N. Webster, or either of them. 

And this defendant further answering the complaint says it may be 
true for anything, this defendant or its officers know to the contrary, that 
a survey of said pretended Cayuga Lode and surface ground described in 
said bill was made for the purpose of enabling the said McClelland, Rist, 
and Webster to obtain a patent therefor, and that such survey was ap- 
proved by the surveyor-general of the then Territory of Colorado, and 
that they filed with the register and receiver of the said United States 
land office the various plats, transcripts, affidavits, and other papers in 
said bill set forth, in connection with such their application for patent, and 
that the relative interest of the said applicants, McClelland, Webster, and 
Rist, were as charged in said bill, and that the adverse claim to applica- 
tion for such patent was filed as therein charged, and that the same was 
dismissed and the dismissal thereof certified as charged in the bill of com- 
plaint, but that this defendant is an utter stranger to all and every such 
matters and cannot form any belief concerning the same, and calls for strict 

proof thereof as the same are averred. 
34 This defendant further answering the complaint admits that on 

the 31st day of January, A. D. 1882, patent of the United States 
issued for said Cayuga Lode to said MeClelland, Webster, and Rist, as it 
is informed and believes, but denies tkat the same was issued in ignor- 
ance, as in said bill charged, but avers that if any covin, fraud, or con- 
spiracy existed in connection with the issuance of the patent of the tun- 
nel Lode No. 5, the same and all facts and connection therewith were on 
the 31st day of January, A. D. 1882, the date of the issuance of said Cay- 
uga patent, as well known to the officers of the United States General 
Land Office and to the several parties interested in the issuance of said 
Cayuga patent as they were at the time of the filing of the bill in this cause. 

This defendant further answering the complaint as to the mere fact that 
the Marshall Silver Mining Company filed its application for patent to 
said Tunnel Lode No. 5, admits, upon information and belief, such aver- 
ment to be true; but whether the said lode was entered and paid for and 
its patent issued upon the original field-notes and plat of survey filed with 
the original application for patent thereof or upon amended plat and field- 
notes, and whether or not the original field-notes were filed in the General 
Land Office, and whether or not the original field-notes embraced the land 
in conflict between said No. 5 Lode and said Cayuga Lode, this defendant 
says it was and is an utter stranger to said application for patent, and as 
to all and every such matters, except certain particulars hereinafter spe- 
cifically admitted or denied, it cannot form and belief concerning the same, 

and calls for strict proof thereof as the same is avered. 
35,36 This defendant further answering the complaint admits that 

Samuel P. Lathrop and William A. Arnold were officers in said 
land office at Central City at the time charged in said bill of complaint ; 
and upon like information and belief it denies that the said Hugh Butler 
or Frank J. Marshall, or any other person, conspired or confederated to 
cheat or defraud the complainant out of its patent for the said Tunnel 
Lode No. 5, or to prevent the said McClelland and Webster from obtain- 
ing patent to any part of said Cayuga Lode. And as to thesaid G.: W. 
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Hall, it denies upon its own knowledge and the knowledge of its officers 
that he in any wise conspired or confederated as aforesaid ; and denies 
that said G. W. Hall at, or any time before, the issuance of said patent 
to the No. 5 Lode was either officer or stockholder in said Marshall Silver 
Mining Company. It admits that said Rist authorized said Hugh Butler 
to withdraw the application for patent of the Cayuga Lode in due form 
and without fraud, and avers upon like information and _ belief that such 
withdrawal did have the effect to render the entire application upon the 
said Cayuga Lode null and void, or at least that without any fraud, con- 
federation, or conspiracy it was so adjudged by the proper officers of the 
said land office, which ruling was knowingly acquiesced in by all of the 
applicants of the ¢ ‘avuga Lode without appeal or protest of any kind from 
the date when such ruling was made, to wit, for the period of about 
7 ten years prior to the filing of the bill of complaint i in this cause. 
The defendant further answering the complaint denies upon in- 
formation and belief that no notice of said decision and ruling of the said 
officers of the said land office was ever given to the said MeClelland or 
Webster as charged in the complaint, but avers the truth and fact to be 
that specific notice thereof was given by the said register and receiver, or 
one of them, to both the said McClelland and the said Webster, being the 
sole parties in interest. The defendant denies upon information and be- 
lief that the said register and receiver allowed the said Marshall Silver 
Mining Company to make entry of the said Tunnel Lode No. 5 while 
any suit was pending as charged in said bill; but as to whether the entry 
which was allowed was made upon the original plat and field-notes, it avers 
itself to be an utter stranger to the said matters and has no belief upon the 
same, and therefore calls ‘for strict proof of the same as averred. 

The defendant further answering the complaint denies upon informa- 
tion and belief that the complainant was wrongfully or fraudulently de- 
prived of the legal title to any portion of the said Cayuga Lode, as charged 
in the complaint or otherwise, and denies that they ever had any title, either 
legal or possessory, to any part of the said claim in conflict with said 
No. 5 Lode, and denies that the said premises in conflict, amounting as 

averred in said bill to sixty-four one hundredths of an acre, is of 
38 the value of one hundred thousand dollars ($100,000) or any such 

sum as charged in said complaint. It denies that said Tunnel Lode 
No. 5 patent is a cloud upon the pretended title of complainant or upon 
the title of said Cayuga node, or that they or any of them in equity or 
good conscience have any claim to the same. 

This defendant further answering the complaint admits the corporate 
organization of the Marshall Silver Mining Company and of the Colorado 
Central Consolidated Mining Company, as charged in the complaint, and 
that said last mentioned company claims to be the owner of an interest in 
said Tunnel Lode No. 5, that is to say, it avers that said last mentioned 
company is the owner in fee of the whole of said Tunnel Lode No. 4, in- 
cluding sarface ground, as described in said bill of complaint. 

This defendant further answering the complaint denies that it or its 
officers or trustees or any of them knew or had any means of knowing at 
the time when they ocquired title under said patent to the said Tunnel 
Lode No. 5 that the said patent had been fraudulently obtained, if such 
be the fact as charged in the complaint, and denies that they knew or were 
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informed of any right or equity in any manner claimed by the said Mc- 
Clelland, Rist, and Webster or either of them in the premises. 

It admits that on the day of November, A. D. 1879, the said 

Marshall Silver Mining Company conveyed the said Tunnel Lode 
383} No. 5 with other mines to George Turnbull, and that by a series of 

mesne conveyances this defendant became the owner of the said 
Tunnel Lode No. 5, and hath been the owner of the same as patented 
since on or about the first day of January, A. D. 1879, but it avers that 
it obtained title by purchase without knowledge of any of the facts charged 
in said bill, except the fact of the issuance of the No. 5 patent, for the con-¢ 
sideration of two hundred and fifty thousand dollars actually paid by this 
defendant for said property and other adjoining property of the same 
grantor, the specific value of the said No. 5 Lode or the specific amount 
paid for that particular parcel it being wholly impossible to state. 

The defendant denies that said Marshall Silver Mining Company has 
any interest or lien upon said Tunnel Lode No. 5 or the ‘surface ground 
thereof whatsoever. 

This defendant further answering the complaint says that at the time 
when this defendant purchased the said Tunnel Lode No. 5 its purchase 
was an absolute sale to this defendant of the entire lode, as patented, and 
that none of the officers of this defendant, except George W. Hall, was 
ever an officer in said Marshall Silver Mining Company, “and he not until’ 
long after said No. 5 Lode was patented ; that in the negotiations leading 
to such purchase no eres of any defect in the No. 5 patent or of fraud 

in procuring the same was in any manner communicated to this 
38? defendant company or to the officers of this defendant company, if 

any such defect or fraud in fact existed ; and that the said pretended | 
Cayuga Lode never had a valid discovery shaft or record, and was void in 
its location under the local rules and regulations of Griffith or Argentine 
mining district under the laws of the Territory of Colorado and the 
laws of the United States; that four pretended separate lodes were located 
and recorded at the same time from the same shaft by the same pretended 
locators, called, respectively, the Cavuga, the Canadice, the Huneyoy, and 
the Senaca lodes; that the apex of the pretended vein of the Cayuga 
lode, as defendant is informed and believes, does not enter into the con- 
flicting area between said No. 5 and said pretended Cayuga Lode claim ; 
that the annual labor required by law to be done on said claim has never 
been done nor any part of it-in any one year since the act of Congress of 
May 10, 1872, requiring the same, and no labor whatever has been done 
upon anid premises by or on behalf of the claimants of said Cayuga Lode 
since said date. 

And the pretended survey and plat of the wid Cayuga Lode has, ever 
since the year 1873 or 1874, by the complainant and the officers of its 
said local land office and the office of the surveyor-general of Colorado, 
been treated as a nullity, and long prior to the commencement of this suit 
or the issuance of the patent of the Cayuga Lode in the year 1882, to 
wit, between the date when said survey was set aside and the date of said 

Cayuga patent, all or nearly all of the surface ground and claim of 
39 said Cayuga Lode was patented to other parties without protest on 
behalf of the claimants of the Cayuga Lode; that is to say, a part of 
said Cayuga survey has been patented as the Coulter Lode, survey lot No, 


0465 


530; « part of it has been patented as the Reynolds Lode, survey lot No. 

515; a part of it has been patented as the Tunnel Lode No. 6, survey lot 

No. 327; a part of it has been patented as the Tunnel Lode No. 7, survey 

lot No. 274; and since the issue of the said Cayuga patent a “further 

part of the ground covered by its survey has been patented to other par- 

ties, as the Standard Lode, survey lot No. 1473, without reference to said 

Cayuga Lode in any manner whatsoever, and the existence of the said . 

Cayuga survey is not now and never has been, since the year 1873 or 1874, 

recognized on the official plats of complainant in the several departments 

of its Land Office. <e 
And this defendant denies all and all manner of unlawful combination | 

and confederacy wherewith it is by the said bill charged, without this that 

there is any other cause, matter, or material or thing in the complainants’ 

said bill of complain’ contained material or necessary for this defendant to 

make answer unto and not herein and hereby well and _ sufficiently 

answered, confessed, traversed, and avoided or denied, is true to the 

knowledge or belief of this de fondant : ; all which niatbare and things this 

defendant is ready and willing to aver, maintain, and prove, as this hon- 

orable court shall direct ; ; and prays to be hence dismissed with its 


40 reasonable costs and charges in this behalf most wrongfully sus- 
tained. 
(S’o’d) THE COLORADO CENTRAL CONSOLIDATED 


MIninG CoMPANY, 
By MORRISON & FILLIUS, Its Solicitors. 
(Endorsed :) No. 1145. The United States of America vs. The Marshall 


Silver Mining Company et al. Answer of Colo. Cent. Con. M. Co. : 
Filed Aug. 4, 1883. (S’g’d) Edward F. Bishop, clerk. Morrison & 
Fillius, sol., Georgetown, Colo. 
And afterwards and on, to wit, the 7th day of August, A. D. 1883, 
came again the said defendant, The Marshall Silver Mining Company, by 
Messrs. B. M.& C. J. Hughes, his attorneys, and filed in said court and in 
said cause its separate answer to the bill of complaint heretofore filed herein. 
And the said separate answer is in words and figures as follows, to wit: 
Answer of the Marshall Silver Mining Company. 
THE UNITED STATES OF AMERICA, 
District of Colorado: 
4] In the circuit court of the United States for the district of Colo- 
rado. 
THE UNITED SraTEs OF AMERICA, COM- ) 
plainant, 
si In Chancer 
THE MARSHALL SILVER MINING COMPANY j y: r 
and the Colorado Central Consolidated Mining 
Company, defendants. : 


The separate answer of the Marshall Silver Mining Company, one of the 
defendants, to the bill of complaint of the United States, complainant. 


This defendant, now and at all times hereafter saving unto itself all 
manner of benefit and advantage of exception which can or may be had or 
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taken to the many errors, uncertainties, and other imperfections in their 

said bill contained, for answer thefernto, or to so much and such parts 

thereof as this defendant is advised it is material or necessary for it to 
make answer unto, answering says: 

That prior to the 18th day of June, A. D. 1874, and on that date, until 
its patent therefor was issued to the defendant, the complainant was the 
owner of the premises in the bill of complaint described as the Tunnel 
Lode No. 5, so far as the legal title thereof was involved, subject to the 
possessory right and title of this defendant, which then and long prior 
thereto had a rightful and complete possessory title to said premises as a 

lode mining claim, duly located under the laws of the United 
42 States, on the public lands of the same; and that the United States 

at the date aforesaid was also the owner of the premises described in 
said bill of complaint as property known as the Cayuga Lode, subject to 
the same kind of title of the defendant hereinbefore set forth to said prem- 
ises so far as the same conflicted with or was a parcel of the premises 
described in said bill of complaint as the Tunnel Lode No. 5, but this 
defendant denies that the description of said Tunnel Lode claim in the 
boundaries thereof set up in said bill is correct. 

The ferpercesig now denies that on the 28th day of September, A. D. 
1867, or at any time, the said premises, styled in said bill as the Cayuga 
a4 was only located as a mining claim under the name of the Cayuga 
Lode as stated in said bill, and denies that on the date charged in said bill 
(December 14th, A. D. 1872), or at any time, any possessory right under 
any such pretended location had by mesne conveyances, become vested in 
the said Erskine McClellend, Joseph Rist, or Walter Webster. 

And the defendant further answering says, it may be true, for anything 
this defendant or its officers know to the contrary, that a survey of said 
pretended Cayuga Lode and surface ground described in said bill was 
made for the purpose of enabling said McClelland, Rist, and Webster, to 
obtain a patent therefor, and that such survey was approved by the sur- 

veyor-general of the then Territory of Colorado, and that they 
43 then filed with the register and receiver of the United States land 

office the various plats, transcripts, affidavits, notices, and other 
proofs and papers in said bill set forth in connection with such their ap- 
plication for patent; but this defendant is an utter stranger to every such 
matters and cannot form any belief concerning the same, and insists on 
proof thereof. 

The defendant admits that the relative interest claimed by said McClel- 
land, Webster, and Rist in said prete/ded Cayuga Lode were as charged 
in said bill at the date of filing of the application for the patent to said 
pretended Cayuga Node, if they had any such interest at ail. 

Defendant says as to the allegation of the plaintiff that the said appli- 
cation for patent to said Cayuga Lode, was not signed by the said Joseph 
Rist, this defendant states it is informed and believes that the name of the 
said Rist was signed to the same, but without authority from him to do so. 

The defendant says that it did file a claim February 15th, A. D. 1878, 
adverse to the said McCielland, Webster, and Rist, for a patent to the so- 
called Cayuga Lode, and instituted a suit thereafter in proper time against 
said McClelland and Webster and Rist as defendants thereof, based on 
such adverse claim, in the district court of Clear Creek County, Colorado, 
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but denies that said suit was entitled as against said McClelland and others 
as alleghed in said bill. 
44 Defendant is informed and believes that it is true that the attor- 
neys for the defendant in said adverse suit did cause said suit to 
be dismissed, as stated in said bill, in the month of January, A. D. 1874, 
long after the decision of the register and receiver, which was given as 
aforesaid in the month of April, A. D. 1873, to the effect that the appli- 
cation for patent to the said Cayuga Node was null and void, and that no 
proper application therefor was then pending for said Cayuga Lode or 
any part thereof. 

And the defendant, further answering, says it may be true, for anything 
the defendant known to the contrary, that the clerk of the said court cer- 
tified to the said receiver and register of the land office at Central City, on 
the 5th day of November, A. D. 1881, that the said suit was dismissed ; 
but this defendant is a stranger to that matter and cannot form any be- 
lief concerning the same. The defendant is informed and believes it to be 
true that a patent was issued, as stated in said bill, for the pretended Ca- 
ryyuga Lode on the 31st day of January, A. D. 1882, to the said McClel- 
Jand, Webster, and Rist. | 

And defendant, further answering, says that it is true that the defendant 
did file its application for patent on the 14th day of December, A. D. 1872, 
for the Tunnel Lode No. 5. 

And now this defendant says that it is true, as it is informed and _ be- 

lieves, that the field-notes and plat of survey of said Tunnel Lode 
45 as made were not transmitted to the General Land Office, for the rea- 

son that this defendant had procured an amended survey and plat 
to be made of said lode, as it had a right to have done, and which was 
subsequently approved by the proper officers of the plaintiff, and a pat- 
ent issued thereon. 

Now the defendant says that when its application to the land office at 
‘Central City was made, December 14th, A. D. 1872, to enter said Tunnel 
Lode, the plat by it filed showed on the face thereof, according to the sur- 
vey thereof, that there was a conflict with the so-called Cayuga Lode, as 
it was necessary and proper to do, as this defendant is informed and _ be- 
lieves, under the rules of the said land office. And the defendant says 
that thereafter, and after the application of the said McClelland, Webster, 
and Rist had been dismissed as stated in said bill, this defendant pro- 
cured the amended survey and plat of said Tunnel Lode to be filed, which 
survey and plat did not show, as defendant is informed and believes, any 
such conflict, there being no such conflict in existence in said land office, 
the application of McClelland, Webster, and Rist having been rejected as 
stated. | 

And defendant says that this amended survey and plat did not conflict 
‘with the boundaries and description of the said Tunnel Lode as claimed 
by it in its application to enter the same, and by which description and 
boundaries the said Tunnel Lode was entered in said office and patented 

to defendant thereafter, and by which description and boundaries 
46 the Tunnel Lode claimed by them was described and set forth in 
the notice of said claim published by the register of said office 
December 14th, A. D. 1872. And this defendant denies that there was 
no publication of the notice and no posting of notice of said application 
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to enter the land known as Tunnel Lode No. 5, but asserts that due no- 
tice was given of said claim by the said register as aforesaid, and the 
proper notices of the same duly posted on the premises as required by 
law; and the defendant denies that there ever was any change in the 
boundary lines of its claim to said Tunnel Lode as published by said regis— 
ter or. the 14th day December, A. D. 1872. 

And defendant says that it did complete its entry of said lode claimed by it 

upon its original application with the boundary set forth in it and in the 

oe notice of said register without any other change of its proceedings in said 

office save to show by an amended plat as stated that there was no con- 

flict with said Cayuga Lode after the-application therefor had been dis- 

missed as aforesaid ; and defendant says that any statement in said _ bill 
to the contrary is wholly untrue. 

And now this defendant denies that during the month of April, A. D. 
1873, or at any other time or times, Hugh Butler, Frank J. Marshall, 
George W. Hail, or any other person or persons, w hether officers or stock— 
holders in the Marshall Silver Mining Company or not, conspired and 
confederated with one another to cheat the United States out of its patent. 

for the said Tunnel Lode No. 5, to prevent the said MceClel- 
47 land and Webster, or the said McClelland, Webster, and Rist, from 

obtaining a patent to any part of said Cayuga Lode by any fraud- 
ulent or corrupt means, and that in furtherance of such confederation 
conspired to induce the said Joseph Rist to authorize said Hugh Butler 
to withdraw the application for patent of the said Cayuga Lode as stated 
in said bill of complaint and upon any pretense whatsoever, or to procure 
a pretended decision of said register and receiver for such fraudulent pur- 
poses as are charged in said bill. 

And defendant denies that the said Hugh Butler filed a withdrawal of 
said Rist of said application for patent to said Cayuga Lode, in pursuance 
of any confederation or conspiracy whatsoever, or did so to carry out any 
fraudulent purpose of this defendant in the premises whatever ; and now 
this defendant says that the action of said Rist in so withdrawing his ap- 
plication for a patent to said last mentioned lode was wholly voluntary 
and not procured by any fraudulent action of this defendant or any of its 
officers, agents, or attorneys. 

And further answering this defendant says that it admits that the 
register and receiver aforesaid decided that the effect of such withdrawal 
| of said Rist was to render his application for patent to the Cayuga Lode 

| without effect, and did hold that no proper application was thereafter 
| pending in said land office; and defendant denies that the action 

48 of said officers was wrongful, and denies that it was in pursuance 
| or furtherance of any confederation and conspiracy charged in said 

—_— bill; and defendant says that such action of said officers was, as said defend- 
X Ageesor ant is advised by counsel, legitimate and proper and within their scope 
and duty as such, governed by the rulings of the said General Land Office 
of the United States then in force and operation. 

And defendant denies that notice of said decision of said officers was. 
not given to said McClelland and Webster, and denies that it was withheld 
in order to carry out the interests and objects of the conspiracy and con- 
federacy charged in said bill, or any other fraudulent purpose whatever but 
the defendant states that due notice was given to said McClelland and 


22 THE U. S. VS. THE MARSHALL SILVER MINING CO. ET AL. 


Webster by said officers of their dec ‘ision, and was given immediately after 
their decision was made, such decision having been made, as defendant is 
informed and believes, on the 30th day of April, A. D. 1873, more than 
ten years before this suit was brought. 

And now this defendant states that the said McClelland and Webster 
did not only have notice of said decision of said land officers, but did ac- 
quiesced in the same, and did not at any time make and attte mpt what- 
ever to prosecute their application for a patent to said Cavuga Lode in 
said land office until the 5th day of November, A. D. 1881, a period of 

eight and one-half years afterwards, during which time the defend- 
49 ant and those claiming under it were in the actual , open, notorious, 

and visible possession of the property covered by the patent granted 
to them by the plaintiff on the 8th day of June, A. D. 1874, which patent 
embraces the sixty-four one-hundredths of an acre of land claimed by the 
said McClelland and Webster, and was a conformation of the decision of 
the said land office made on the 30th day of April, A. D. 1873. 

And this defendant in this behalf answering says that the said McClel- 
land and Webster are residents of the town of Georgetown, Clear Creek 
County, of this State; that they were such residents of said place when 
they filed their application for the patent to said Cayuga Lode, and that 
their residence in said place has been continuous, as this defendant is in- 
formed and believes, from the year A. D, 1867 to the present time. 

And this defendant further answering says that the United States 
land office at Central City aforesaid is less than twenty miles distant 
from the said town of Georgetown, and that the property in dispute be- 
tween the said Cayuga Lode and this defendant, to wit, the said sixty-four 
one-hundredths on an acre of land is within the distance of two miles 
from the said town of Georgetown. 

And further this defendant s says that the said Me Clelland and Webster, 
neither in person or by attorney, ever did take an appeal from the said de- 

cision of the register and receiver of the said land office at Central 
50 City, nor take any other legal or proper or necessary steps what- 
soever to have the said decision reversed, annulled, or set aside. 

And further this defendant says that the said McClelland and Webster 
did well know that this defendant had been in actual, open, and notorious 
possession of the said sixty-four one-hundredth’ of the acre of ground, 
working upon the same, taking ore therefrom a long time prior to the fil- 
ing by this defendant of its application for the patent thereto, and prior to 
the application of the said McClelland and Webster for a patent as set up 
in said bill. | 

And this defendant now says that it was in such possession after the 
filing of its application for patent as aforesaid up to the time it sold its in- 
terest therein, and that its successors in title have been in open and visible 
possession ever since such sale was made. 

And now this defendant says that after the said decision of the said 
land office at Central City, given as aforesaid, this defendant did pro- 
eure an order from the surveyor-general of the United States for an 
amended survey, plat, and field-notes of said first survey of the Tunnel 
Lode No. 5, and that the said survey was duly made by the deputy sur- 
veyor of the United States according to law and filed in the said land 
ottice in the early part of the month of June, A. D. 1873, which amended 
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survey did embrace the said sixty-four one-hundredth’ of the acre of ground 
therein, as hereinbefore stated. | 

51 And now this defendant says ‘that all such proceedings to pro- 
cure said amended survey and plat, and the filing thereof, were in 

conformity with law and the rule of the said General Land Office, and not 

in furtherance and promotion of any confederation and conspiracy as esas ved 

by the plaintiff. 

And this defendant denies the allegation of the plaintiff that there was 
no publication or posting of notice of any application for a patent of said 
fraction of land included in said amended plat and field-notes of survey of 
Tunnel Lode No. 5, and that every allegation to that eftect in said bill is 
absolutely untrue. 

And this defendant says that after the filing of said amended plat and 
fieldenotes of survey, as aforesaid, it did make entry of the land deseribed 
in thesame, and that they were forwarded to the General Land Office of 
the United States, and that all such actings and doings in reference to the 
amended plat, survey, and field-notes were strictly according to law and 
in compliance with the order of the surveyor-general of Color ado, and the 
rulings of the said General Land Office, and free from all fraud upon the 
rights of the said McClelland and W ebster, or McClelland, Webster, and 
Rist, or of the United States of America, and all charges in the said bill 
alleging bad faith and fraud in regard to the same are : ‘absolutely without 
foundation in truth. 

And this defendant doth deny that the plaintiff was in any manner de- 

ceived or imposed upon by this defendant in the premises, or at all 
52 ignorant of any fact or incident in connection with said amended 

survey, plat, and field-notes, and proceedings under defendant’s ap- 
plication for patent, all of which were duly considered and passed upon by 
the said register and receiver, and approved of by the General Land 
Office of the plaintiff in every particular. 

And this defendant says that the plaintiff did not unwittingly include 
in said patent the sixty-four one-hundredth’ of an acre of the ground afore- 
said, and that the said amended plat, survey, and field-notes were duly 
examined, passed upon by the officers of the plaintiff, and a patent for the 
said Tunnel Lode No. 5, under its amended survey, issued to the defend- 
ant, as this defendant is informed and believes, on the 18th day of June, A. 
D. 1874, as heretofore stated. 

And now this defendant denies that the said patent was fraudulently 
and wrongfully obtained from the plaintiff by the fraudulent confederation 
and conspiracy charged in said bill or by any fraudulent conduct whatever ; 
and denies that the said McClelland and Webster and Rist were wrong- 
fully and fraudulently by such ways and means deprived of the legal title 
to that portion of the Cayuga Lode described as containing sixty-four one- 
hundredth’ of an acre, and further denies that the said fractional part of 
an acre of ground is of the value of one hundred thousand dollars ($100,000) 

as stated by the plaintiff. 
53 And this defendant further denies in that the said patent is a 
cloud upon the title of the plaintiff or upon the pretended title of 
the said McClelland, Rist, and Webster to said fractional part of said acre 
of the Cayuga Lode and surface ground, and does deny also that the same 


24 THE U. S. VS. THE MARSHALL SILVER MINING CO. ET AL. 


belongs in equity and good conscience to them, the said McClelland, Rist, 
and Webster. 

And defendant says that by reason of conveyances to the Colorado 
Central Consolidated Mining Company made by this defendant and others 
it has become the owner of the said Tunnel Lode No. 5, and the surface 
ground as aforesaid, under said patent therefor, including the said sixty- 
four one-hundredth’ of an acre of ground, 

And this defendant also denies that it procured the said patent by fraud 
from the plaintiff or fraud upon the rights of the said McClelland, Web- 
ster, and Rist. And it further that the said Colorado Central Consoli- 
dated Mining Company, and its privies hereinafter named, and the trustees 
and officers of this defendant and said Colorado Central Consolidated 
Mining Company, knew at the time they respectively asquired or claimed 
to have acquired title or ownership by or under said patent in the said 
Tunnel Lode No. 5, that it had been fraudulently obtained from the 
plaintiff as alleged in ‘said bill ; ; and denies that they were advised of the 

pretended rights and equities of the said McClelland, Webster, and 
54 Rist in the premises, and again say that all charges in said bill to 

that effect are absolutely untrue, the defendant having acquired the 
title to said land covered by said patent without any fraud upon the plaint- 
iff or any one else. 

And this defendant further answering as to the charge in said bill that 
its codefendant has taken a large amount of ore from said Tunnel Lode 
No. 5 and intends to continue so doing, this defendant cannot clearly and 
fully answer as it is a stranger to the management of the affairs of said 
codefendant, but this defendant does deny that any such mining opera- 
tions have ever or ever can be damaging to the plaintiff or to the preju- 
dice or damage of the said McClelland, W ebster, and Rist, as neither have 
any interest in said Tunnel Lode or any part thereof patented to this de- 
fendant. 

And this defendant, further answering, says that it has no interest what- 
ever in or lien upon said Tunnel Lode No. 5 and the surface ground 
thereof. 

And this defendant denies that the plaintiff has any interest whatever 
in the premises, and denies that it has any right to maintain this suit 
against this defendant, the plaintiff having first issued its patent to this 
defendant for the land ‘including the sixty- four one-hundredth’ of an acre 
and subsequently issued its patent to McClelland, Webster, and Rist for 

land including the same, and thus parted with all interest in said 
55 fractional acre, the real subject of litigation herein, to one or the other ; 

that is, either to this defendant or to McClelland, Webster, and 
Rist aforesaid, who were the real part’es to maintain an action to the ex- 
tent of their pretended interest in the premises, if cause exist against the 
defendant. 

And this defendant denies that the plaintiff sustained any damage or 
prejudice whatever in consequence of the issue of the said patent to this 
defendant, the defendant having paid the lawful price of the land included 
therein as shown by the action of the piaintiff in the issue thereof. 

And this defendant says further that if the plaintiff ever had any cause 
of suit against this defendant for or concerning any of the matters, trans- 
actions, or things in said bill of complaint mentioned, which this defend- 
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ant does in no manner admit, the same did accrue or arise more than ten 
years before the said bill of complaint was exhibited to this honorable 
court. 

And further, the defendant says that the plaintiff has shown an entire 
want of diligence in not bringing this suit at an earlier prriod of time 
and in standing by that great length of time while the defendant and its 
successors in title were in open, notorious, and exclusive possession of the 
said Tunnel Node No. 5, under the patent granted by the plaintiff to the 


~~ defendant, expending money in mining upon the same, and while the title 
| to the said Tunnel Lode No. 5 was being passed from one party 
56 to another, which said lapse of time and want of diligence this de- 


fendant asserts are by the rules of equity a bar to any relief prayed 
by the plaintiff in this suit. 

And the defendant, further answering, denies all and every one of the 
charges of fraud made against this defendant and against the said Hugh 
Butler, George W. Hall, Joseph Rist, and Frank J. Marshall in the 
premises, and all such charges of fraud against the said Samuel P. La- 
thorp, register of the said land office at Central City, and William A. 
Arnold, the receiver of said land office; and says that if there was any 
defect or deficiency in the proofs or evidence of this defendant, made in 
said land office, to sustain the application for the patent granted to this 
defendant for said Tunnel Lode No. 5, such defect or deficiency was 
wholly unknown to this defendant when said receiver and register accepted, 
considered, and passed upon the same, and rendered their decision upon 
the facts then presented for their determination, and was not the result of 
an attempt to defraud the plaintiff or any one else through any conspiracy 
or confederation of the defendant with said Marshall, Hall, Arlnold, La- 
throp, and Rist or other persons, to so defraud the plaintiff or any other 
person, as charged in said bill. 

And this defendant further says that full opportunity was given by said 
register and receiver to said McCialland and Webster to be heard in re- 

gard to any right they might have in regard to said Tunnel Lode 
57 No. 5 when they were notified that their application for patent 

had been dismissed by said officers, but they refused to make any 
appeal from such action of said land office. 

And now this defendant says it is informed by counsel that the said 
McClelland and Webster having failed to appeal from the said decision of 
said officers, had no longer any standing as applicants for a patent on 
their pretended claim, and that this defendant had the right to proceed to 
amending its survey, plat, and field-notes and procuring its said patent as 
though the said McClelland and Webster had in their own presence openly 

in said land office abandoned all or any proceedings to obtain the patent they 
a had applied for; and that the said McClelland and Webster bad no right | 
gs thereafter to be heard in that behalf in opposition to the rights acquired | 
by this defendant through the patent granted to it as aforesaid ; ; and further \ 
is so informed, that is, “by counsel, that when they did so fail to appeal | 
that there was no longer in the district court of Clear Creek County any 
cause for maintaining further the adverse suit of this defendant against 
them, the cause of action having then ceased. 

And this defendant denies that there is any other matter, cause, or thing 
in the complainants’ said bill of complaint contained material or neces- 
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sary for this defendant to make answer unto, and not herein and hereby 
well and sufficiently answered, confessed, traversed, and avoided 
58 or denied, is true to the knowledge or belief of this defendant; all 
which matters and things this defendant is ready and willing to 
aver, maintain, and prove as this honorable court shall direct, and prays 
to be hence dismissed with its reasonable costs and charges in this behalf 
most wrongfully sustained. 
(S’g’d) KF. J. MARSHALL, 
President of the Marshall Silver Mining Company. 
Beta M. HuGHEs, 
Cuas. J. HUGHES, 
Attorneys for Defendant, and Counsel as well. 


(Endorsed:) No. 1145. In cireuit court of “% United States. In 
equity. The United States, compl’s vs. Marshall Silver Mining Co. et al., 
def’t. Separate answer of Marshall Silver Miking Co. Filed Aug 7, 
1883. (S’g’d) Edward F. Bishop, clerk. B. M. & C.J. Hughes, coun- 
sel for def’t, Marshal Silver M. Co. 


And afterwards and on, to wit, the Ist day of September, A. D. 1883, 
came again the said complainant and filed in said court and in suid cause 
its replication to the answer of the Colorado Central Consolidated Mining 
Company. And the said replication is in words and figures as follows, to 
wit: 

Replication to answer of Colo. Cent. Consolidated Mg. Co. 


59 UNITED STATES OF AMERICA, 
District of Colorado, ss: 


In the cireuit court of the United States for the district of Colorado. 


THE UNITED STATES OF AMERICA, COMPLAIN- 
ant, 
vs. 
THE MARSHALL SILVER MINING CoMPANY & 
the Colorado Central Consolidated Mining Com- 
pany, defendants. | 


The replication of the United States of America, complainant, to the answer 
of the Colorado Central Consolidated Mining Company, herein. 


This complainant, saving and reserving unto itself now and at all times 
hereafter all and all manner of benefit and advantage of exception which 
may be had or taken to the manifold insufficiencies of the said answer, for 
replication thereunto says, that it will ever maintain and prove its said 
bill of complaint to be true, certain, and sufficient in law to be answered 
unto, and that the said answer of the said defendant is uncertain and in- 
sufficient to be replied unto by this repliant. 

Without this that any other matter or thing whatsoever in the said answer 
contained, material or effec’ual in law to be replied unto and not herein 
well .and sufficiently replied unto, confessed or avoided, traversed or de- 
nied, is true. 
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All which matters and things this repliant is and will be ready to aver, 
maintain, and prove as this honorable court shall direct, and humbly 


60 and humbly prays as in and by its said bill it has prayed. 
(S’g’d) BENJAMIN HARRIS BREWSTER, 


Altorney- General. 
- ) ANDREW W. BRAZEF, 
Atty of U.S. for Dist. of Colo 
(Endorsed :) No. 1145. The United States vs. The Marshall Silver 
Mining Co. et al. Replication tu ans. of the C. C. C. Min’g Co. Filed 
Sep. 1, 1883. (S’g’d) Edward F. Bishop, clerk. 


And thereupon, and on the same day, to wit, the Ist day of September, 
A. D. 1883, came again the said complainant and filed in said court and 
in said cause its replication to the answer of the Marshall Silver Mining 
Company heretofore filed herein. And the said replication is in words 
and figures as follows, to wit : ; 


-*” Replication to answer of Marshall Silver Mining Co. 


UNITED STATES OF AMERICA, ’ 
LIhstrict af Colorado, ss: 
In the cireuit court of the United States for the district of Colorado. 
THE UNITED STATES OF AMERICA, COMPLAIN- 
' | ant, 
—— US, 
. 4 , | c \ 
Tue MarsHauy Stnver Mintna Comf&ny/ - 
& the Colorado Central Consolidated Mining 
Company, defendants. 
61 The replication of the said complainant to the answer of the said 
Marshall Silver Mining Company. 


~ 


This complainant, saving and reserving unto itself now and _at all times 
hereafter all and all manner of benefit and advantage of exception which 
may be had or taken to the manifold insufficiencies of the said answer, 
for replication thereunto says, that it will ever maintain and prove its 
said bill of complaint to be true, certain, and sufficient in law to be an- 
swered unto, and that the said answer of the said defendants is uncertain 
and insufficient to be replied unto by this replicant, without this, that any 
other matter or thing whatsoever in the said answer contained, material 
or effectual in the law to be replied unto, and not herein well and sufficiently 
replied unto, confessed or avoided, traversed or denied, is true. 

—_ - All which matters and things this replicant is and will be ready to aver, 
maintain, and prove as this honorable court shall direct, and humbly 
prays as in and by its said bill it has already prayed. v 
(S’g’d) BENJAMIN HARRIS BREWSTER, 
| | Attorney- General. 
, ANDREW W. BRAZEE, 
Attorney of U.S8., Dist. of Colo. 


62 (Endorsed: ) No. 1145. The United States vs . The Marshall 
Silver Min’g Co. et al. Replication to ans. of M. 8. Min’ g Co. 
nie Filed Sept. 1, 1883. (S’g’d) Edward F. Bishop, clerk. 


“s 
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And afterwards, and on, to wit, the 2nd day of October, A. D. 1883, 
the same being one of the regular juridical days of the October term, A. D. 
1883, of said court— 

Present, the honorable Moses Hallett, district judge, the following pro- 
ceeding was had and entered of record in said court and in said cause, to 
wit: 


Order : Fixing time in which to take testimony. 
THE UNITED STATES OF AMERICA . . 
m vi } 1145. In chancery. Bill 


THE MARSHALL SILVER MINING CoMPANY | 
et al. 


to vacate patent for 
land, &e. 


At this day comes the said complainant by A. W. Brazee, esq., its so- 
licitor, and the said defendants by B. M. Hughes, esq., their solicitor, also 
come. 

And thereupon as well the said complainant as the said defendant now 
here, in open court, consenting thereto, it is ordered by the court that the 

said complainant have sixty (60) days from this day within which 
63 time to take proof herein, and that the said defendants have thirty 
(30) days thereafter, for the same purpose. 


And afterwards, and on, to wit, the 4th day of February, A. D. 1884, 
the same being one of the regular juridical days of the October term, A. 
D. 1883, of said court— 

Present, the honorable Moses Hallett, district judge the following pro- 
ceeding was had and entered of record in said court and in said cause, to 
wit : 


Order: Time to take testimony extended. 


THe Unrrep STaTes OF AMERICA m 
~ aes pie 1145. In chancery. Bill 
THE MARSHALL SILVER MINING COMPANY 
et al. 


to vacate patents and 
for other relief. 


At this day comes the said complainant by A. W. Brazee, esq., his so- 
licitor, and the said defendant, The Marshall Silver Mining Company, by 
C. J. Hughes, esq., its solicitor, also comes. 

And thereupon, on motion of the said complainant, it is ordered by the 
court that the taking proof for the defendant before J. W. Webster, an ex- 
aminer, be continued until Monday next, the 11th instant, at the hour of 
10 o’clock a. m. 


64 And afterwards, and on, to wit, the 26th day of April, A. D. 

1884, came John W. Webster, esq., an examiner in chancery of 
this court, and filed in said court and in said cause his report of testimony 
taken before him on behalf of complainant herein. And the said report 
is in words and figures as follows, to wit: ? 
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y Examiner’s report of complainant’s testimony. 
/ In the cirenit court of the United States for the district of Colorado. 
THE UNITED STATES, COMPLAINANT, 
vs. 
pers MARSHALL SILVER MiIntna CoMPANY AND > In‘equity. 
the Colorado Central Consolidated Mining | " 
Company, defendants. | | 
On application of complainant, by A. W. Brazee, esq., U.S. dist. att’y-» 
4 , 


solicitor, it appearing that the said complainant desires the evidence to be 
adduced in said cause to be taken orally, under the sixty-seventh rule of 
the Supreme Court of the United States and amendments, it is ordered 
that Wednesday, the 7th day of November, A. D. 1882, at two o’clock p. 
m., at my office in Denver, be, and is hereby, fixed as the time and place 
for taking the same, and that two days’ notice be given to defendants’ 
solicitor of time and place at which the examination of witnesses in said 
cause will commence. 
Dated at Denver this November 2nd, A. D. 1883. 


(Signed) JOHN W. WEBSTER, 
Examiner. 


In the circuit court of the United States for the district of Colorado. 


65 THE UNITED STATES, COMPLAINANT, | 
Us. 
MARSHALL SILVER MINING COMPANY AND > No. 1145. In equity. 
~ the Colorado Central Consolidated Mining 
Company, defendants. 


To Morrison and Fillius and B. M. and C. J. Hughes, solicitors for the 
above-named defendants: 


Take notice that the complainant desires the evidence to be adduced in 
the above-entitled cause to be taken orally, under the sixty-seventh rule 
in equity, prescribed by the Supreme Court ; and by an order of John W. 
Webster, esq., one of the examiners of said court, lately made in said cause, 
it is directed that two days’ notice of the time and place at which the ex- 
amination of witnesses in said cause will commence, be given to the de- 
fendants’ solicitors. You will further take notice that the examination of 
witnesses on behalf of the complainant in said cause will commence be- 
fore the said examiner, at his office-room, i0 McClintock Block, in the 
city of Denver, on the seventh (7th) day of November, A. D. 1883, at 
two o’clock p. m., and proceed as said examiner may direct. 
a Dated at Denver this November 2nd, A. D. 1883. 
“a (Signed) A. W. BRAZEE, 
pe ; Solicitors for Compl't. 
We hereby acknowledge service on us of a copy of the within notice 
this 3rd day of November, A. D. 1883. 


(Signed) B. M. & C. J. HUGHES, Jr., 
Solicitors for M. Sil. M. Co. 
(Signed) MORRISON & FILLIUS, 


Solicitors for the C. C. C. M. Co. 


MARSHALL SILVER MINING CO. ET AL. 


Ss. VS. THE 


THE U. 


UNITED STATES OF AMERICA, 
District of Colorado, ss: 


66 In the cireuit court of the United States for the district of 
Colorado. 
THE UNITED STATES 
Us, 
THE MARSHALLSILVER MINING COMPANY AND > In equity. 


the Colorado Central Consolidated Mining 
Company. 


Testimony of witnesses taken under the 67th rule and amendment before 
me, John W. Webster, one of the examiners in chancery, duly appointed 
by an order of the circuit court of the United States for the district of 
Colorado, at my office in the city of Denver, State of Colorado, by vir- 
tue of an order by me made as examiner, fixing the time and place for 
the examination of witnesses, and notice of said order served upon the 
counsel for defendants, which are hereto annexed in a certain suit or 
matter in controversy now pending and undetermined in said circuit 
court, wherein the United States of America is complainant and the Mar- 
shall Silver Mining Company and the Colorado Central Consolidated 
Mining Company are defendants in behalf of the complainant, this 
Wednesday, the seventh day of November, A. D. 1883, at the hour of 
two o’clock p. m., at my office in Denver, said complainant appeared by 
A. W. Brazee, esq., U.S. dist. att’y, its solicitor, and the defendants 
appeared by Bela M. Hughes, esq., and R.S. Morrison, esq., their so- 
licitors. 


Thereupon the complainants produced in evidence Exhibit A, being a 
copy of all the papers in the matter of Central City, Colorado, mineral entry 
No. 1778, for the claim of Erskine McClellan et al. upon the Cayuga Lode, 
which is hereto attached as a part of the evidence in this case. 

By consent of counsel of the respective parties objection to these exhib- 


its or any portion thereof may hereafter taken by either party before 
the examiner. 
67 Complainants now offer in evidence Exhibit B, being a copy of 


U.S. mineral patent No. 5288, for the claim of Erskine McClel- 
lan et al. upon the Cayuga Lode, which is hereto attached as a part of the 
evidence in this case. 

Complainant now offers in evidence Exhibit C, being a copy of all the 
papers in the matter of Central City, Colorado, mineral entry No. 358, for 
the claim of the Marshall Silver Mining Company, of Georgetown, upon 
the Tunnel Lode No. 5, which is hereto attached and made a part of the 
evidence in this case. : 

Complainants now offer in evidence Exhibit D, being a copy of U.S. 
mineral patent No. 922, for the claim of the Marshall Silver Mining Com- 
pany upon the Tunnel Lode No. 5, which is hereto attached and made a 
part of the evidence in this case. 


Whereupon complainant produced WALTER N. W=psTER, a witness of 
lawful age, who, being by me first duly sworn to testify the truth, the whole 
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truth, and nothing but the truth j in relation to the matters in controversy, 
deposed and testified as follows : > 

Q. State your name, age, occupation, place of residence. 

Ans. My name is Walter N. W ebster, age 66 years, occupation a miner 
and prospector, and reside at Lawson, County of Clear Creek, State of 
Colorado. 

Q. I show you the papers in Exhibit A, purporting to be dated at U.S. 
land office, Central City, Colorado, April 30th, 1873, directed to Erskine 
McClellan et al. ., and signed Samuel P. Lothrop, register, and William A. 
Arnold, receiver. I will ask if you ever received such a letter or a copy 
of it? 

Ans. No, sir. 

Q. Were you one of the applicants mentioned in Exhibit A for a pat- 
ent on the Cayuga Lode? 

Ans. Yes, sir. 

Q. When did you first know that that application had been dis- 
68 missed, or attempted to be dismissed by the land office at Central ? 
Ans. It was brought to my knowledge about 1880 or 1881. 

Q. State what you know about the discovery of the Cayuga Lode, if any- 
thing; state when it was discovered and your means of knowle dee of its 
discover v. 

Ans. It was discovered in September, 1867, by myself and James W. 
Ames. 

Q. Now, have you any knowledge of who has been in possession of that 
lode from that time to this? If so, state who has been in possession. 

Ans. Mr. Erskine McClellan and myself and George McClellan a por- 
tion of the time. That is, the discovery on the claim we have held 
possession of, Joseph Rist held the one-fourth interest, and his widow after 
his death held it until she was bought out, I think in the fall of 1881. 

Q. Do you know the ground that is covered or said to be covered by 
patents marked Exhibits B and D, being the Cayuga and No. 5 patents ? 

Ans. Yes. 

Q. What has been your business ? 

Ans. Mining and prospecting. 

Q. Where? 

Ans. In the neighborhood of Georgetown and Lawson. 

Q. How long? 

Ans. Well, it is since 1866, or about 17 years. 

Q. Are you acquainted with the value of mining property in the vicin- 
ity of the Cayuga and No. 5 lodes? 

Ans. I believe I am. 

Q. What in your opinion is the value of the mining property covered 
by both of said patents? 

(Objected to by counsel for defendants because irreleyant, because am- 
biguous in form.) 

Ans. Well, if I should give my honest opinion, it is worth a million 

and a half of dollars. 
69 Q. Do you know George W. Hall? 
Ans. I know him by sight. I am not pesscnlly acquainted 
with him. 
Q. What do you know of your personal knowledge of his being in- 
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formed of, or notified of, any controversy between the owners of the 
Cayuga and No. 5 Lodes? 

Ans. I can’t say that I have any knowledge of that fact. 

Q. At the date of this notice to which I called your attention hereto- 
fore of the date of April 80th, 1873, where did you reside ? 

Ans. At Georgetown, Clear Creek County, Colorado. 

Q. Where was the United States land office of the district kept in 
which Cayuga and No. 5 Ledes are situated, at that time? 

Ans. Central City. 

Q. What communieation, if any, by mail was there between Central 
City and Georgetown in April, 1873? 

Ans. The mail was carried at that time daily I think by coach. 

Q. How far is it from Georgetown to Central City ? 

Ans. Called 18 miles. 


Cross-examination: 


Q. How long since you have been personally at the Cayuga Lode? 

Ans. I think it is about two years ago I was up there. 

Q. Were there any workings then visible upon the Cayuga Lode 
made by the Cayuga claimants? 

Ans. Yes, sir. — 

Q. What were they ? 

Ans. Yes, sir. A shaft we had made and a tunnel we had run. 

Q. How deep was that shaft ? 

Ans. When we made the shaft we sunk it 30 feet; I mean the discov- 
ery shaft. 

Q. How long is it since you expended any work or money on this 
Cayuga Lode ? | 

Ans. I have not worked on it for some time. I have not ex- 
70 pended any money very lately on it. 
Q. Have you done any work or expended any money on this 

lode for the last 8 years? 

Ans. I could not tell when I did any work there. 

Q. When you say that property is worth a million and a half what do 
you mean; do you mean the two entire lodes or the area in conflict? 

Ans. I mean where the No. 5 conflicts with the Cayuga. 

Q. Ifthe property is worth that, why have you let it alone for the last 
8 or 10 years? 

Ans. We haven’t been idle ; we were trying to perfect our title through 
application for patent. 

Q. How can you say that when you say you did not know that your 
application was dismissed until 1880 or 1881? 

Ans. I did not know that; that made no difference about our getting our 
patent through. 

Q. What did Mrs. Rist pay for her } interest in this property ? 

Ans. I do not know. 

Q. Who did buy her interest ? 

Ans. I believe I heard that George McClellan bought it. 

Q. Are you now interested in the result of this suit? 

Ans. I am interested in the property. 
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Q. Have you kept up the annuai lxbor on the lode for any one year 
since the application for patent was made on the Cayuga ? 

(Complainants’ counsel objects as immaterial whether he did or not.) 

Ans. I believe we did. 

Q. For what year ? 

. a (Complainants’ counsel objects for same reason before stated.) 
Ans. After that it was worked by lessees. 
Q. Please answer the question. 
s 71 Ans. I cannot state exactly the year, but believe it was after we 
made application for the patent. 

Q. For how many years did you do the annual labor ? 

Ans. -I don’t think more than one year; that it was under the old law, 
and no necessity for it. , 

Q. What did this annual work consist of ? 

(Complainants’ counsel objects to all questions in regard to annual work 
after patent applied for.) 

Ans. Mining on the Cayuga Lode. 

Q. That is no answer to our question; please specify what the work 
was, the name of the person who did it, and on what part of the lode it 
was done, if it was done. 

Ans. One man named Jim O’Connors and another one by the name of 
Stanley ; I do not know what his first name was, they went in the drift 
where we had mined and got out ore. 

Q. Who got out the ore? 

¥ Ans. They did. 
~— Q. Do you know this of your own know ledge ? 
| Ans. They told. me so. 

Q. How many lodes were recorded on she Cayuga shaft ? 

(Complainants object as immaterial anfl not cross-examination, and not 
the best evidence.) A stg, 

Ans. One. Bee 

Q. How many more? : 

(Same objection as before.) os 

Ans. No more. 

Q. Please point out on the map attached to Exhibit A the Cayuga dis- 
covery shaft or the place where it ought to be. 

Ans. I can’t tell by this map. 

Q. State where that Cayuga shaft is situated with reference to 
72 the mouth of the Marshall Tunnel. 

(Complain’ts’ counsel object because it is irrelevant, not cross- 
examination.) 

Ans. The best I can answer is, in a westerly direction from the mouth 

2 of the Marshall Tunnel; I never measured the distance. 
* Q. Please give some point. 


Ans. Well, as near as I can get at it, it is about 80 or 90 feet above and 
in a westerly direction from the easterly shaft-house on the Equator Lode. 


(Signed) WALTER N. WEBSTER. 
Subscribed and sworn to before me this 7th day of November, A. D. 
1883. 
(Signed) JOHN W. WEBSTER, 
Examiner. 
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@omplainant also produced ErskInE MCCLELLAN, of lawful age, who, 

iby me first duly sworn to testify the truth, the whole truth, and noth- 

iangibat the truth in relation to the matters in controversy, deposed and 
téestiified as follows : 


(Q.“State your name, age, occupation, and place of residence. 

Ads. My name is Erskine McClellan; age, 64 years; occupation at 
ppresent, mining ; and reside in Georgetow n, Clear Creek County , Colorado. 

(Q.\Were you one of the applic ants for patent for the Cayuga Lode men- 
thiondd in Exhibit A ? | 

Ads. Yes, sir. 

(Q. | Look at the copy letter of “U.S. Land Office, Central City, Colo- 
eddo,April 30th, 1873, to Erskine McClellan et al., Georgetown, Colo- 
eado,. signed Samuel C. Lothrop, register, W. A. Arnold, receiver,” and 
state whether you ever received that letter or a copy thereof, or any letter 
ooftthe purport thereof, at any time; and, if so, when. 

Ans. I did not receive any such letter. 
73 Q. When, if ever, did you receive any information of the dis- 
missal of said application for the Cayuga Lode by the register and 
rweeeiver ? 

AAs. Never. 

CQ. \Where did you reside in April, 1875? 

AAns. Georgetown, Colorado. 

Q.! How far is Georgetown from Central City, Colorado ? 

AAns. About 18 miles. 

(Q. | How frequently was there communication by mail between Central 
@ity.and Georgetown in April, 1873? 

AAns. Daily coach by mail. 

(Q.\When, if at all, did you first become interested in the Cayuga Lode? 

AAns. In 1870 or 1871. 

(Q.State who, if you know, has been in possession of that lode ever 
ssinee: you became interested in it. 

AAms. I was one of the parties in possession of the discovery shaft, and 
Walter N. Webster and Joseph Rist. 

(Q. To about what time was Rist interested ? 

AAns. Rist or his widow to about 1880. 

Q.\What has been your business during these years, chiefly ? 

AAns. Mill-wrighting most of the time; of course I missed some. 

CQ. ‘Are you acquainted with the value of mining property in the vicin- 
iigyvof Cayuga and No. 5 Lodes? 

AAns. Not very well. 

(Q.! Have you dealt in mining property in Clear Creek County? If so, 
state to what extent you have bought and sold mining property. 

AAns. I sold one piece of property for one hundred and fifty thousand 
dddHars ; this includes only Clear Creek County. I made other sales in 
GQMear Creek County; in Leadville and Red Cliff; also I made a sale in 
G&bpin. County. 

Q. From your dealing in mines have formed any opinion of 
“Ww the value of the land and mining ground covered by both patents of 
the Cayuga and No. 5 Lodes? I mean the ground in conflict be- 

ttwweeni these lodes. 

AAns. ‘Yes; I have formed an opinion from what I know. 
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Q. What, in your opinion, is the value of the ground so in conflict ? 

(Defendants? counsel objects, because question is irrelevant and witness 
is no expert, and an interested party.) 

Ans. One million dollars. 

Q. Do you know George W. Hall? 

Ans. Yes, sir. | 

Q. What, ‘if anything, do you know of his having any knowledge, or 
notice, or the means of knowing of the conflict between the Cayuga and 


Ps No. 5 Lodes? 

(Defendants’ counsel objects because irrelevant.) 

Ans. I don’t know, of my own knowledge, whether he had knowledge 
or notice. 

Cross-examination : 

Q. Between 1873 and 1881 where did you live? 

Ans. During that period I was in Georgetown. 

Q. During all this time did you not know that the defendants were 
working, on a large scale, the premises you now claim under the Cayuga 
patent 2 > 

(Complainants’ counsel objects as immaterial and irrelevant.) 

Ans. Yes, sir. 

Q. When did you first know that the ground in controversy was pat- 
ented to the Marshall Company ? 

y Ans. I think it was 1880. Iam not certain about it; Mr. Hall told 
4 me so. 

Q. When did you first know that the Cayuga application had been dis- 
missed at the land office ? 

Ans. I suppose that that would be 1880. I don’t know when I first 
learned it exactly. 

Q. Between 1873 and 1880, if you did not know it had been dis- 
75 missed, why did you not press or. ney to press the Cayuga appli- 
cation to patent ? 

Ans. I did attempt to press the application to patent. 

Q. How could you intelligently attempt to press it vies stumbling 
across the fact that it had been dismissed ? 

Ans. My attorney at Washington could not even find out. I pressed 
it as hard as ever I could through my attorney, Robert Bradford. 

Q. What did you employ Mr. Bradford for, and when ? . 

Ans. I first employed him to see and report the status of the case; it 
cost me $500.00. I think 1874, I am not entirely certain. 

Q. Did not Mr. Bradford inform you that the Marshall Company had 

‘ gone to patent on this ground ? 
a md Ans. Not to my knowledge. 
Q. Here for a period of 6 or 7 years you remained ignorant, while liv- 


ing in Georgetown, that this Cayuga ground had been patented to the Mar- 
shall Company, and during a period when its property was producing 
largely. The patent was on record, and the property had notoriously 
changed hands, and had got into the possession of the Colorado Central 
Company, defendant. 

Ans. I don’t know the number of years, but during that time I was 
ignorant of it. I mean of the patent. 
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By consent of counsel the further taking of testimony was continued 
until Thursday, the eighth day of November, A. D. 1883, at 93 o’clock 
a.m., at my office in Denver. | 

(Signed) JOHN W. WEBSTER, 


Examiner. 


_ Pursuant to the foregoing continuance, this Thursday, the eighth day 
of November, A. D. 1883, at 93 o’clock a. m.,counsel for the respective 
parties being present, the witness, Erskine McClellan, in continuation of 
his testimony begun on yesterday, deposed and testified as follows: 

Redirect examination : 

76 Q. Who was vour attorney, or the attorney or agent for the ap- 

plicants for the Cayuga Lode, in getting up the application papers, 

Exhibit A ? 

Ans. I made bargain to get the patent with Mr. I. Brune before I got 
the order for the survey of the Cayuga Lode; he got up the diagram; I 
don’t know that he made any other papers. John A. Coulter made some 
of the papers, I think. 

Q. I. Brune, vou say ; what is his full name? 

Ans. I don’t recollect. 

Q. Was it Francis F. Brune ? 

Ans. Yes, sir. 

Q. What was his business ? 

Ans. Deputy United States surveyor. 

Q. Who made the first discovery of mineral on the ground in conflict 
between No. 5 and the Cayuga? Ifyou know, state your means of knowl- 
edge. 

hue. James W. Ames, Walter N. Webster. I was in and saw it, ina 
drift on the Cayuga claim. 

Q. When was this mineral discovered on the ground so in controversy ? 

Ans. I believe in 1870. 

Q. State the extent and value of mineral so discovered, and what the 
mineral was. 

Ans. I say $700.00 at least. I could not say to a dollar money taken 
out. First-class $600.00 dollars per ton I think. Silver-bearing sul- 
phuret ore. 

Q. About when, and by what means, and who by, if at all, were the 
Cayuga owners dispossessed of this drift on the land in controversy ? 

(Defendants’ counsel object because the question calls for nothing charged 
in the bill.) 

Ans. By force of arms. By Fletcher Kelso, Henry D. Williams, and 

several names I can hardly tell, in the winter of 1871 and 1872. 
77 Q. What, if anything, was said by the parties, or either of the 

parties, who so dispossessed the owners of the Cayuga as to their 
authority to dispossess you at the time of such dispossession ? : 

(Defendants’ counsel object for same reason last above stated.) 

Ans. They said they had a lease from General Marshall. I mean Frank 
J. Marshall. 

Q. Now, did Francis F. Brune continue to prosecute the application for 
patent of the Cayuga Lode? If not, state about when, if at all, he ceased to 
prosecute it, and whether you discharged him from the prosecution of it, or 
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whether he declined to further daipeaeunte it and about what time he de- 
clined to further prosecute. 
(Defendants’ counsel objects because the question leads to irrelevant and 
impertinent matter not relied upon in the bill of complaint in this cause.) 
Ans. He did not prosecute it to completion. He ceased to prosecute it 
about a year after it was commenced. He declined to obtain the patent, 
about a year after the commencement of the application. 


Cross-examination : 

1 Q. In regard to the value of the mine please state what was paid Mrs. 
Rist for her interest. 

(Complainants’ counsel objects because it is immaterial and irrelevant.) 

Ans. I don’t know and never did. 

Q. Was Frank De La Mar attorney for the Cayuga applicants in their 
application for patent? 

Ans. Not to my knowledge. 

Q. Do you deny that he was such attorney ? 

Ans. He was their attorney. 

Q. What do you know of “ their attorney ?” 

Ans. Other matters aside from the patent; that is other law mat- 

ters. 
78 Q. Then you deny that he was the attorney for the patent ? 
Ans. Yes, sir. 

Q. Please fix by reference to some well-known point the place where 
the Cayuga discovery is to be found. 

Ans. I would say about 90 feet above the Equator. 

Q. The Equator, as you know, has been traced for many hundred feet. 
Please fix a point on that lode by which to locate the Cayuga discovery. 

Ans. The eastern shaft house. 

Q. Where was this Cayuga drift you speak of, with reference to the 
Cayuga discovery shaft ? 

Ans. It did not start from the shaft ; about 30 feet easterly. 


(Signed) ~ ERSKINE McCLELLAN. 
Subscribed and sworn to before me this 8th day of November, A. D. 
1880. 
(Signed ) JOHN W. WEBSTER, 
Examiner. 


Complainants also produce JOHN TURCK, a witness of lawful age, who 
being by me first duly sworn according to law to testify the truth, the 
whole truth, and nothing but the truth, in relation to the matters in con- 
troversy, deposed and testified as follows: 


4 Q. State your name, age, occupation, and place of residence. 
Swe, Ans. My name is John Turck ; age, 57 years; occupation, mining; and 
reside at Georgetown, Colorado. 
Q. Do you know George W. Hall, and, if so, for how long have you 
known him and where have you known him ? 
Ans. Ido know him; for about 12 or 15 years, if I remember cor- 
rectly ; at Georgetown ; I think he used to live over at Gilpin previously. 
Q. Do you know the Colorado Central Consolidated Mining Company ? 
Ans. Yes, sir. 
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Q. What do you know about the connection of George W. Hall 
79 with the Colorado Central Consolidated Mining Company, if any- 
thing? State fully in what capacity he has been connected with 
said company and for how long, and when. 
Ans. He has been connected as superintendent and agent since 1879; 
since the company was organized. 
Q. Where has he had his office as such superintendent and agent ? 
Ans. At Georgetown, Clear Creek County, Colorado. 
Q. Where has “his residence been during the time referred to? 
Ans. At Georgetown. 


(Signed) JOHN TURCK. 


Subscribed and sworn to before me this 8th day of November, A. D. 
1883. 
(Signed) JOHN W. WEBSTER, 


Examiner. 


Complainants also produce GEORGE W. HUNTER, a witness in its be- 
half, who, being by me first duly sworn to testify the truth, the whole 
truth, and nothing but the truth in relation to the matters in controversy, 
deposed and testified as follows: 


Q. State your name, age, occupation, and place of residence. 

Ans. My name is George W. Hunter; age, 63 years; occupation, a 
miner-; and reside at Georgetown, Colorado. 

Q. Do you know the Cay uga Lode, so called, situate in Griffith mining 
district, Clear Creek County, Colorado ? 

Ans. I became familiar with that, if my memory serves me, in August, 
1867, or September of that year. 

Q. What, if anything, do you know about the discovery of mineral in 
the shaft of that lode ; if anything, state when such discovery was made, 
as near as you can, who the discoverers w ere, and your means of knowledge 
in that regard. 

Ans. As to who first opened the mse: A know not; but Mr. 

80 Webster here present and a Mr. | speak his given 
name—was working in what they acon to be their discovery : Sm 
myself was drifting for a crevice where I supposed it to be, and being in- 
formed that they, the workers in said shaft, had struck a crevice, and being 
interested myself [ went down into the shaft and I found a new crevice 
some 6 inches wide, containing some quartz and small particles of glitter- 
ing ore intermixed in said quartz, I then abandoned my drifting. That 
is all I know about the property. This was in August or September, 1867. 

Q. About what was the depth of this shaft at the bottom of which you 
saw the vein and mineral spoken of by you? 

Ans. It looked to me some 18 or 20 feet or thereabouts in depth. 


(Signed) GEORGE W. HUNTER. 


Subscribed and sworn to before me this 8th day of November, A. D. 


1883. 
(Signed) JOHN W. WEBSTER, 


Examiner. 
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Complainants produced CHARLES A. MARTINE, a witness of ldwftil 
age, who being by me first duly swérreto testify the truth, the whole truth}, 
and nothing but the truth in relation to the matters in controversyy dée- 
posed and testified as follows : 


Q@. State your name, age, occupation, and place of residence. 

Ans. My name is Charles A. Martine ; age, 44 years; occupationniss 
mining, and reside at Georgetown, Colorado. 

Q. Do you know George W. Hall; and, if so, where and howyléngy 
have you known him? 

Ans. I first became acquainted with George W. Hall in the towmoéf 
Georgetown in the year 1869, and haye known him ever since, in Georgge- 
town. 

Q. What do you know, if anything, with reference to the business-ree- 
lations between George W. Hall and Frank J. Marshall, from 1891 ‘too 

1881, or at any time between those dates, if anything ; statecthee 
81 nature of their relations in any enterprise or enterprises or buskiess3 

commencing with the first of their associations that year you :khowr 
of, and coming down consecutively as near as you can. 

(Defendants’ counsel object because it is irrelevent.) 

Ans. There were no business relations in the year 1871 so far as I khoww. 
On the Ist of April, 1872, a copartnership was formed between :Geor 
W. Hall, Charles H. Marshall, whose interest was represented wires aT. 
Marshall, and myself, for the purpose of carrying on the lumber andcovec 
buying business, w hich was continued up to the fall of 1879, when Gv Hi. 
Marshall withdrew from the firm. The business was continued by myself 
and Mr. Hall up to the first of August, 1880, when I withdrew. . Sooree 
time during the year 1874 or 1875 F. J. Marshall formed what was-calliddd 
the No. 5 Le asing or Mining Company for the purpose of developingythke 
No. 5 Lode, in which Mr. Hall became a stockholder. Work was carriédd 
on on the No. 5 Lode for a long period, a year or so, when the companyy 
collapsed ; at about the same time the Le: ising Company was formed, prr 
some time thereafter. Mr. Hall became one of the officers of the Marshhi] 
Silver Mining Company, and acted as such up to the time the officers sveree 
wound up, after its property had been transferred to the Colorado Centrtak: 
Consolidated Mining Company ; I believe that is the title of the concerma. 
The property was transferred towards the latter part cf 1879, whilé thee 
officers of the Marshall Silver Mining Company was not wound uppuntib! 
the spring or summer of 1880. What the relations of Marshall and (Habb) 
have been since that time, I don’t know. 

Q. What, if anything do you know of George W. Hall’s attendingetoo 
the business or any of the business of the Number 5 Leasing or Mining 
Company ? 

Ans. As far as I remember now he took no active part in the managge- 
ment of its affairs for some time after its organization ; towards thecddttérr 

part of its existence he went up to the mine at various times's sande 
82 finally, if [ am not mistaken, took charge of it. 
Q. Who was president of the Marshall Silver Mining Companyy 
at the time of its organization ? 

Ans. F. J. Marshall. 

Q. How long did he continue to act as such president ? 

Ans. Up to the very time its affairs were wound up. 
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Q. What office of the Marshall Silver Mining Company was it that 
George W. Hall held, or acted in, mentioned by you and what so far as 
you know were his duties in respect to that company ? 

Ans. For a year or so prior to the fall of 1879 he acted as treasurer. 

Q. By what means of knowledge on your part do you say he so acted 
as treasurer ? 

Ans. My information arises from the ‘fact that in the ore buying trans- 
actions of G. W. Hall and Company this firm frequently became indebted 
to the Marshall Silver Mining Company for ores delivered to them by the 
Marshall Silver Mining Company or their lessees. I drew checks for the 
amount due the Marshall Silver Mining Company, and handed them to 
G. W. Hall; I also frequently saw him draw checks in favor of parties 
who the Marshall Silver Mining Company was indebted to. 

Q. How were these checks signed, if signed at all, by George W. Hall 
in respect to transactions of the last mentioned by you ? 

(Defendants’ counsel objects as irrelevant and entirely outside the case.) 

Ans. I believe he signed them as treasurer or secretary, but I am not 
certain as to that. 

Q. What, if any, knowledge or information did George W. Hall have, 
if any, as to your knowledge about the controversy between the Cayuga 
and No. 5 Lodes respecting ground claimed by both ? 

Ans. I knew nothing about it until I heard that the Cayuga patent had 

_ been issued. 
83 Q. Is the Tunnel Lode No. 5 on which No. 5 Leasing or Mining 
Company operated the Tunnel No. 5 Lode mentioned in the com- 
plaint in this action and adjoining the Cayuga ? 

Ans. I have been in and visited the underground workings of the No. 5 
Lode a number of times, but as to the conflict between the surface ground 
of the No. 5 and that of the Cayuga, I have no knowledge excepting what 
is derived from an examination of the plats. I have never been on the 
surface myself,and I believe that the Tunnel Lode No. 5 is the same ground 
which the No. 5 Leasing Company operated on. 

Q. You know of any other No. 5 Lode in Griffith mining district in 
Clear Creek County than that which the Leasing and Mining Company 
mentioned operated on ? 

Ans. In running tunnels in the vicinity of Georgetown it uas been cus- 
tomary to number lodes as they were intersected by the tunnels. There 
may be other No. 5 Lodes in other Tunnels, but this is the only one I can 
recall at present. This Lode No. 5 was intersected by the Marshall tun- 
nel. 

Cross-examination : 

Q. Were not the entire operations of this No. 5 company confined to 
development from the Marshall tunnel several hundred feet beneath the 
surface and several hundred feet below the alleged shaft and drift spoken 
of by the witnesses on the Cayuga Lode? 

Ans. They were, as far as I know. 


(Signed) CHARLES A. MARTINE. 


Subscribed and sworn to before me this 8th day of November, A. D. 


1883. 
Signed) JOHN W. WEBSTER, 


Examiner. 
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By consent of counsel the further taking of testimony is continued until 
Tuesday, the 20th day of November, A. D. 1883, at ten o’clock a. 
84 m., at my office in Denver. 


(Signed) JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing continuance, this Tuesday, the 20th day oc 
November, A. D. 1880, at ten o’clock a. m., at my office in Denver, coun- 
sel of the respective parties being present, the further taking of testimony 
is continued by consent of counsel until Wednesday, the 21st day of No- 
veinber, A. D. 1883, at ten o’clock a. m., at my office in Denver. 

(Signed) JOHN W. WEBSTER, 


Beason. 


Pursuant to the foregoing continuance, this Wednesday, the 21st day of 
November, A. D. 1883, at ten o’clock a. m., at my office in Denver, the 
counsel of the respective parties being present, complainants produced 
FRANK DE LA MAR, a witness of lawful age, who first being by me, duly 
cautioned and sworn to testify the truth, the whole truth, and nothing but 
the truth in relation to the matters in controversy, deposed and testified 
as follows : 


Q. State your name, age, occupation, and place of residence. 
Ans. My nameis Frank De La Mar; age, 53 years ; occupation, attor- 
ney at law, and reside at Chihuahua, Summit County, State of Colorado. 
ie Q. Do you know the Cayuga Lode, so called; situate in Griffith min- 
> ing district, Clear Creek County, Colorado ? If so, how long have you 
known it ? | 
Ans. I was acquainted with it in about the years 1872 and 1873. 
Q. What, if anything, do you know of Erskine McClellan, and Walter 
N. Webster, and one Ames, and Joseph Rist, or either of them being 
dispossessed, by force or otherwise, of any on the workings of the Cayuga 
Lode? If anything, state the time as nearly as you can of such dispos- 
session, the means used, and the persons by whom they were dispossessed. 
(Defendants? counsel ‘objects as irrelevant.) 
Ans. There was, I forget the date, a charge against Jackson 
85 Bishop for blowing rock, I think it was, into the Cayuga shaft ; 
| they claimed at the time that they couldn’t work on account of this 
\ blowing rock into the shaft. I was not there myself. Mr. Rist, Mr. 
McClellan, James W. Ames, and Walter N. Webster were the parties at 
this time claiming to own the Cayuga Lode, in 1872 or 1873; I am not 
positive as to the date. 
Q. About the time of this occurrence did you see the shaft or workings 
, on the Cayuga, after such dispossession? If so, what indications did you 
aud, see of the shaft or workings being filled or incumbered with rock blown 
: in as aforesaid ? 
Ans. I saw the lead several times after that; there was some rock in the 
shaft, I suppose the discovery shaft ; I don’t recollect how much. 
Q. For whom, if you know, was Jackson Bishop working at the time 
. of the occurrence referred to by you? 
Ans. Working for General Marshall, [ suppose, so understood. 
(Defendants’ counsel object to the answer as hearsay testimony.) 
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Q. On what ground was he at work, and who were the claimants to it 

the time referred to by you? 

Ans. He was at work a very short distance south of the Cayuga shaft. 
There were two claimants of the ground in dispute at that time. The 
Marshall Silver Mining Company, the parties claiming to own it, and the 
Cayuga Company who also claimed to own it. 

(Defendant’s counsel object to the answer as irrelevant and immaterial.) 

Q. Who claimed the Cayuga at that time ? 

Ans. McClellan, Rist, Ames, and Webster. 

Q. Under what name did the Marshall Silver Mining Company claim 
the ground where Bishop was at work, and which was in dispute between 
it and Webster et al.? 

Ans. The Marshall Mining Company claimed it as the Square and 

Compass Lode. 
86 Q. By what other names has the Square and Compass Lode been 
known since, if any, to your knowledge? 

Ans. The Colorado Central Lode is on the same ground where the 
Square and Compass Lode used to be, or very nearly. 

Q. Do you know George W. Hall, of Clear Creek County, Colorado ? 
If so, how long have you ‘known him, and where have you known him ? 

Ans. I have known him for the last 10 or 12 years, in Georgetown, 
Clear Creek County, Colorado. 

Q. What do you know of said Geor ge W. Hall being present in court 
when a matter in controversy between ‘the Marshall Silver Mining Com- 
pany.and Erskine McClellan et al., claimants of the Cayuga Lode was be- 
ing investigated in respeet to a portion of the Cayuga gr ound and lode, if 
anything? State when and whether George W. H:ll was present at such 
investigation and controversy, and what occurred in his presence and 
hearing in reference thereto. 

(Detendants’ counsel objects because it is immaterial and irrelevant.) 

Ans. My recollection is that during the trial of a motion to dissolve an 
injunction against the Marshall Silver Mining Company Mr. Hall was 
present a portion of the time ; that is my recollection ; how much I couldn’t 
say; we were examining witnesses for something like half'a day in regard 
to the Cayuga and the Square and Compass being the same lode, I be- 
lieve. It involved all the Cayuga ground; that is, that portion of it em- 
braced in the discovery and running east at least. 

Q. How much of the time was said Hall present, according to your best 
recollection ? : 

Ans. I could not state as to that. 

Q. Where was this examination of witnesses, and when was it? 

Ans. It was in Georgetown, Clear Creek County ; to the best of my 

recollection in the winter of 1872 and 1873, before J udge Belford. 
87 Q. In what business was Mr. Hall engaged in 1871, 1872, and 
1873? State, if vou know. 

Ans. He was engaged in the lumber business, building, and I believe 
at that time was buying and selling ores. 

Q. What do you know, if anything, of this buying ore, of Erskine Mc- 
Clellan et al., the products of the Cayuga Lode? 

Ans. I know nothing about it, except what I was told by Mr. Ames, 
who is now dead. 


Q. What did Mr. Ames say on this subject ? 

(Defendants’ counsel objecta as irrelevant, immaterial, and leading to 
incompetent testimony, and hearsay and trifling. ) 

Ans. Mr. Ames told me that he had taken several sacks of ore to Mar- 
tine and Hall. I don’t recollect whether they were from the Senaca or 
Cayuga. 

(. State your best recollection as to where he said the ore was from. 

Ans. I think it was from the Cayuga. The Cayuga and Senaca were 
all one. 


(Signed) FRANK DE LA MAR. 


Subscribed and sworn to before me this 21st day of November, A. D. 
1883. 

(Signed) JOHN W. WEBSTER, 
Examiner. 
Cross-examination : 

Q. What do you mean by saying that Cayuga and Senaca were all 
one? ) 

Ans. There are two shafts, my recollection is, about 18 feet apart on 
the surface. The Cayuga pitched at a pretty sharp angle towards the 
Senaca. The Senaca appeared to be, to the best of my recollection, nearly 
vertical. | 

Q. Have you testified to anything in this case that has happened at any 
time within ten years past ? 

Ans. I think probably not. As to my testimony to-day, I think it is 

over ten years. . 
88 Q. What became of this old litigation, if your memory can run 
back that far ? 

(Complainants’ counsel objects, as irrelevant and immaterial and not 
cross-examination, and incompetent.) 

Ans. The injunction suit was dissolved here in the supreme court 
chamber in Denver, in the room where the supreme court was held before 
Judge Belford. The Marshall Silver Mining Company defeated us in this 
injunction suit. 

Q. What became of the ejectment suit in aid of the injunction ? 

(Complainants’ counsel objects, as irrelevant, immaterial, incompetent, 
and not cross-examination.) 

Ans. I believe it was dismissed, that is my recollection, by McClellan, 
Webster, Ames, et al. 

It is here consented by counsel for-complainants that this witness may 
now be examined on behalf of defendant, as their witness, subject to such 
objection to form and substance on behalf of complainants as it may be 
alvised. 


Defendants’ counsel introduce FRANK De LA MAR, a witness on their 
behalf, who, being by me first duly cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth in relation to the mat- 
ters in controversy, deposed and testified as follows: 

Q. What are the names of all the lodes that were in controversy be- 
tween the Cayuga parties and the Marshall Company ? 

(Complainant objects, as irrelevant and immaterial.) 
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Ans. My recollection is the Square and Compass, the Cayuga, and the 
Senaca were the only lodes that were mentioned in the record. I recol- 
lect of hearing the name No. 5 Tunnel Lode, but I did not know where 
it was. 

Q. The litigation then which you mentioned in your previous examinra- 
tion happened prior to the location of the No. 5 Lode and was disposed 

of before the ground was covered by the No. 5 location ? 
89 Ans. The No. 5 Lode I am not clear about. The No. 5 was a 

location of a lode discovered in the Marshall Tunnel. I never was 
in the Marshall Tunnel, and could not state whether this suit was before 
or after the discovery of the No. 5. 

Q. Were you attorney for the Cayuga Lode? 

Ans. I was the attorney for the parties who owned the lode at that 
time, viz, McClellan, Webster, and Ames. Joseph Rist was made a party 
plaintiff, because he claimed to own a portion of the Cayuga and Senaca 
lodes. When the papers were made out and filed, Mr. Rist was not in 
Georgetown—I mean the injunction suit. 

Q. If you as attorney at this time knew nothing of the No. 5 titles, 
how could Mr. Hall, if a spectator at the hearing, learn anything of the 
controversy between the Cayuga title and the No. 5 title? 

(Complainants’ counsel objects, as argumentation.) 

Ans. That suit was not brought against the No. 5 title, but against the 
Square and Compass title. I know nothing of the No. 5 title myself, by 
that name. 

Q. Were you aware of the application for ‘the patent on the Cayuga, 
the application for patent as the No. 5, the suit brought by the Marshall 
Company against the Cayuga parties, and the withdrawal of the applica- 
tion on the Cayuga by Rist: 9 

(Complainants’ counsel object, as irrelevant and immaterial.) 

Ans. I had nothing to do with those cases. I know nothing about 
them only what I had heard. 

Q. Who did you hear it from? 

(Complainants’ counsel objects for same reason as last above argued.) 

Ans. I heard Mr. McClellan talk about it, also I think Mr. Marshall. 

Q. In what year, as near as you can state, did you hear Mr. Erskine 

McClellan speak of the dismissal of the suit last mentioned as the 
90 withdrawal of the Cayuga application for patent ? 

(Complainants’ counsel objects, as immaterialand irrelevant and as- 
suming a fact not proved, that witness heard McClellan speak of the with- 
drawal of the application for patent on the Cayuga Lode.) 

Ans. I don’t recollect as I ever heard Mr. McClellan say anything about 
the withdrawal of the application ; I was not interested in those suits, and 
paid no attention to them ; I don’t recollect I ever heard him say anything 
about the dismissal of that suit. 

Q. Do you know whether Mr. McClellan was.aware of the withdrawal 
of the application for patent by Rist on the Cayuga Lode? And, if yea, 
state your means of knowledge. 

Ans. No, I don’t know that I do; in regard to the application for a 
patent, Mr. Rist disclaimed any interest in the first suit—the injunction 
suit. 

— Q. What, if anything, do you know of Mr. McClellan being aware of 
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? the position of the ayige sptiontign for patent while you lived in George- 
. town? 
© Ans. I don’t ee that I know anything of it. I have no recol- 


lection of it now. 
Q. Do you know of the workings on the Compass and Seine. to wit, a 


d ty drift running from the Compass and Square discovery shaft being proved 
up, or'run into the workings on the Cayuga, before the year 1873 ? 

. (Complainants’ counsel objec ts, as irrelevant, immaterial, and incompe- 

° : tent.) 

4 Ans. I know there was a drift run from the discovery shaft of the 


Square and Compass east, but I never was in that drift that [ recollect of. 
Q. Were you not aware from your connection with that litigation that 


tb the Square and Compass was the oldest title; that it was proved up into 

y the Cayuga, and that thereupon the controversy in the courts was decided 
adv ersely to the Cayuga title as you have stated ? 

“ 9] (Complainants’ counsel objects, as immaterial and irrelevant, in- 


competent, and not the best evidence, and leading.) 


3 Ans. Independent of any suits that were pending, I know that the 
- Square and Compass was an older record than any lode on the hill, except 
the Equator and the Bowman. The proofs in court must have satisfied 
Judge Belford, but did not satisfy me, for he dismissed the suits. 
- (Complainants? counsel objects to the answer as wholly immaterial, irrel- 
y evant, and incompetent, and not the best evidence.) 
Q. “Was the drift on the Cayuga, mentioned previously in this case by 
‘y other witnesses, ever connected with the discovery shaft on the Cayuga? 
u é (Complainants’ counsel object as announcing what other witnesses 
“a have testified to.) | 
Ans. It was not connected, and that is the reason why the cases were 
dismissed. 
it (Signed) FRANK DE LA MAR. 
Subscribed and sworn to before me this 21st day of November, A. D. 
1883. | 7 
l. (Signed) | JOHN W. WEBSTER, — 
m Examiner. 
¥ By consent of counsel the further taking of testimony in this cause is 
continued until Monday, the 26th day of November, A. D. 1883, at two 
o’clock p. m., at my office in Denver. 
re (Signed) JOHN W. WEBSTER, 
Examiner. 
at 
id Pursuant to the foregoing continuance, this Monday, the 26th day of 
1g November, A. D. 1883, at two o’clock p. m., at my office in Denver, coun- 
sel for the respective parties being present, the complainant produced 
al , FRANK A. MAXWELL, a witness in its behalf, who, being by me first duly 
a, cautioned and sworn to testify the truth, the whole truth, and nothing but 
‘ the truth in relation to the matters in controversy, deposed and 
a 92 testified.as follows: 
on 


Q. State your name, age, occupation, and place of residence. 
of Ans. My name is Frank A. Maxwell ; age, 29 years ; occupation, civil 
engineer, and reside at Georgetown, Colorado. ; 
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Q. Were you, in the fall of 1881, a member of the firm of Maxwell and 
Carpenter, having your office in Georgetown, Colorado ? 

Ans. I believe my partnership with Mr. Carpenter began the 29th of 
August, 1881, and continued until February, 1883. 

Q. How long did this partnership continue ? 

Ans. From August 29th, 1881, until some time in February, 1883. 

Q. Have you the letter of Maxwell and Carpenter, or a letter of Max- 
well and ¢ Carpenter, dated September 27th, 1881, to the register and 
receiver of the U.S. land office, Central City, Colorado, or to the register 
of that office, relating to the matter of the Cayuga Lode, Erskine McClellan 
et al. applicants ? 

Ans. No, sir. 

Q. Look at this paper now shown you, and state whether it refreshes 
your recollection in respect to the letter mentioned or referred to in the 
next preceding interrogatory ? 

Ans. No, sir; I do not have any recollection of any such letter ; at that 
time I had been nearly a month in Middle Park and had only returned 
within 2 or 3 days of that time, and such a letter may have been written 
without my knowledge. 

Q. Where would such a letter be apt to be found now, if in existence ? 

Ans. It would be apt to be found in the files of the land office. 

Q. Did your firm keep copies of all such letters as that referred to? 

Ans. No, sir. 

Q. About September, 1881, was you or was your firm employed by 
Robert Morrison, esq., a lawyer of Georgetown, or George W. Hall, of 

Georgetown, to get a certificate from the register or register and re- 
93 ceiver of the U. 8. land office at Central City, Colorado, to any 

fact, and if any what fact, relating to the Cayuga Lode or applica- 
tion for patent thereon ? | 

Ans. I have no recollection of any such employment. 

Q. Do you recollect of any conversation in the fall of 1881 between 
yourself and said Robert Morrison or between yourself and said George W. 
Hall concerning the Cayuga Lode in Griffith mining district in Clear Creek 
County, Colorado, or application for patent thereon or any claim therefor. 
If anything, state ‘fully and at large. 

Ans. No, sir; I do not recollect of any conversation with either of those 
parties. 

Q. Did you, about the time last above referred to, have any connection 
with said Morrison and Hall or either of them in regard to the Tunnel 
Lode, or any conflict between that lode and the Cayuga Lode? If any, 
state fully and at large. 

Ans. No, sir. 


(Signed) FRANK A. MAXWELL. 
Subscribed and sworn to before me this 26th day of November, A. D. 
1883. 
(Signed) JOHN W. WEBSTER, 
Examiner. 


(Counsel for defendants objects to the foregoing testimony for the reason 
that it does not touch any issue of this case, “and is wholly irrelevant and 


incompetent.) 
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| By consent of counsel the further t taking of testimony was continued until 
Tuesday, the 27th day of November, A. "D. 1883, at two o "clock p- m., at 
e my office i in the city of Denver. 
(Signed) JOHN W. WEBSTER, 
s - | vraminer. 


Pursuant to the foregoing continuance, this Tuesday, the 27th day of 


1 | November, A. D. 1883, at two o ‘dock p. m., at my office in Den- 
: } 94 ver, counsel for the respective parties being present, the complain- 
: ant produced EpwARD ROLLANDET, a witness of lawful age, who, 
being by me first duly cautioned and sworn to testify the truth, the whole 
truth, and nothing but the truth in relation to the matters in controversy, 
. deposed and testified as follows 
e Q. State your name, age, occupation, and place of residence. 
Ans. My name is Edward Rollandet; age, 31 years ; occupation, chief 
t draftsman in the surveyor-general’s office, Colorado ; and reside in Denver, 
1 7 Arapahoe County, Colorado. 
n (). Witness is here shown Exhibit B, being copy of patent on Tunnel 
Lode No. 5. (Produces a plat.) What does this plat produced by you 
? represent, and what was it made from ? 
Ans. It represents the boundaries of the Tunnel No. 5 Lode in aeccord- 
ance with the description of the same in the patent, and gives further inter- 
' section with the Cayuga Lode, survey No. 231. It was made from a de- 
y fy scription of the claim as given in the patent proper. 
f (Signed) EDWARD ROLLANDET. 


Subscribed and sworn to before me this 27th day of November, A. D. 
y 1883. | 


2 | (Signed) JOHN W. WEBSTER, 
Examiner. 
n (Complainants’ counsel now offers in evidence the plat mentioned by last 
s 7 witness, which is marked Exhibit E and hereto attached, as a part of the 
k testimony in this cause. 
r. To which the counsel for defendants object, for the reason that it is 
immaterial and irrelevant, and besides incorrect, and is offered not as a 
0: plat, but, secondarily, to prove a recital in a patent.) 
- Complainant now produces EpwArp J. Brooks, a witness in its be- 
2] half, who, being by me first duly cautioned and sworn to testify 
. 95 the truth, the whole truth, and nothing but the truth in relation 
4 to the matters in controversy, deposed and testified as follows: 
| Q. State your name, age, occupation, and place of residence. 
t Ans. My name is Edward J. Brooks ; ; age, 53 years ; chief clerk in the 
). office of the surveyor-general of the State of Colorado ; and reside in Den- 
ver, Arapahoe County, Colorado. 
Q. Assuch chief clerk, have you the general charge of the books, papers, 
and documents connected with that office ? 
Ans. I have. 
n , Q. Look at the paper now shown you and state whether it is from the 
d files kept in said office ? 


Ans. It is. 
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Q. Look at the paper now shown you and state whether the same is a 


true copy of the paper mentioned by you in your last answer or referred : 


to therein ? 

Ans. It is a true and correct copy. 

(The signature to the said paper produced by this witness from the files 
of said office is admitted by defendants’ counsel to be the signature of Frank 
J. Marshall. 

The copy thereof mentioned by witness is now offered in evidence, and 
marked Exhibit F and hereto attached, as a part of this testimony.) 

Q. Look at this other paper now shown you and state whether it 1s from 
the files kept in said office. 

Ans. It is. 

(The signature to the said paper last mentioned is admitted by defend- 
ants’ counsel to be the signature of Frank J. Marshall.) 

Q. Is the paper now shown you a true copy of the paper last shown 
you and mentioned in your last answer or referred to therein ? 

Ans, It is. 
96 (Said copy is now offered in evidence, and marked Exhibit G, 
and hereto attached, and made a part of the testimony in this 
cause. ) 

Q. Look at this other paper now shown you and state whether the 
same is from the files of said office. 

Ans. It is. 

(The signatures to the said paper last mentioned are admitted by de- 
fendants’ counsel to be the signatures of the register and receiver which 
they purport to be.) 

Q. State whether the paper now shown you is a true copy of the last- 
mentioned paper as being from the files of said office. 

Ans. It is. 

(Complainants’ counsel now offers in evidence this paper, which is 
marked Exhibit H and hereto attached, and made a part of the testimony 
in this cause.) 

Q. What is the book now produced by you, and where is it produced 
from ? 

Ans. It is a bound volume of the field-notes of mining claims surveyed 
during the year 1872 in the district of Colorado, and is a part of the rec- 
ords of the office of the surveyor-general. 

Q. Does it contain the field-notes of the original survey of the claim on 
said Tunnel Lode No. 5, claim of the Marshall Silver Mining Company ? 

Ans. It does. 

Q. Is this paper now shown youa true copy of the last-mentioned field- 
notes ? 

Ans. It is. 

(Complainants’ counsel now offers in evidence the last-mentioned copy, 
which is marked Exhibit I and is hereto attached, and made a part of the 
testimony in this cause.) 

Q. What book is this now produced by you, and what is it? 

Ans. It is a bound volume of mining surveys in Colorado in 1872. 

Q. Does it contain a plat according to the field-notes before 
97 mentioned of the original survey of the said Tunnel Lode No. 5? 
Ans. It does. 
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Q. State whether this paper now shown you is a true copy of the last- 
mentioned plat ? = 

Ans. It is. 

(Said last-mentioned copy plat is now offered in evidence, and marked 
Exhibit J and hereto attached, and made a part of the testimony herein.) 

Q. What book is that which you now produce, and what does it con- 
tain ? | 
Ans. It is a bound volume, letter N, and is field-notes of mining claims 
surveyed in 1873 in the district of Colorado. : 

Q. What notes, if any, does it contain of or respecting said Tunnel 
Lode No. 5? 

Ans. It contains the amended field-notes of the survey of the Tunnel 
Lode No. 5. 

Q. What order, if any, of the surveyor-general of the district of Colo- 
rado was there for such amended survey ? 

Ans. None can be found of record. 

Q. What approval by the surveyor-general of the district of Colorado of 
said amended field-notes of survey, if any, do the records of the surveyor- 
general’s office show? 

Ans. They don’t show any proof. 

Q. At what date do the amended field-notes, as they appear in the vol- 
ume which you produce, appear to have been seen to by the deputy who 
made them ? | 

Ans. The 19th day of May, 1875. 

Q. What is the rule or regulation, if any, in respect to deputy surveyors 
in this district having authority from the surveyor-general in making sur- 
veys of this sort before making them, and what was the rule or prac- 

tice in this district in respect to such authority before surveys 
98 made by deputys, at the time when the amended notes in question 

purport to have been made, or about that time, or previously 
thereto ? 

(Defendants’ counsel objects; it is incompetent so far as it calls for 
the usage of the office since the year 1873, and it does not appear that 
the witness was at that time conversant with the rule.) 

Ans. The rules since I have been connected with the office, September, 
1878, have been to issue an order for an amended survey, in every in- 
stance requiring claimants to deposit an additional sum sufficient to cover 
the cost of the office work ; prior to my connection with the office in 1878 
I have no knowledge of the rules in such cases. 


Cross-examination : 

Q. You say you find no order for an amended survey of the No. 5 
Lode, nor any approval thereof. Do you not find those field-notes of that 
amended survey in their proper place bound with other field-notes among 
the records of the office for the year 1873? 

Ans. I do. 

Q. Accompanying these amended field-notes do you not find a plat cor- 
responding with the same with the signature and approval of the sur- 
veyor-general at that time? 

Ans. I do. 

Q. Are there not other instances of amended surveys made about that 
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time in which you faii to find any order or approval by the surveyor- 
general ? 

Ans. There are other instances. 

Q. Is there any essential difference between the original survey or field- 
notes of the No. 5 Lode and the amended survey and _ field-notes, except 
that the latter shows itself clear of the Cayuga ground and purport to 

cover the space vacated by the cancellation of the Cayuga survey ? 
99 (Complainants’ counsel objects that the question calls for the con- 

clusion of the witness in respect to what the surveys show, which 
will appear, and does appear, from an inspection of the notes themselves, 
and assumes that there was a cancellation of the Cayuga claim for pat- 
ent which was not the facet, and as irrelevant and immaterial, and the 
witness can only state his answer to this question by careful inspection 
of the notes of both surveys.) 

Ans. Without a careful and critical examination I am unable to state 
what essential difference, if any there be, exists between the two surveys 
beyond the fact that the original survey of the Tunnel No. 5 Lode contains 
an area of ,4>,ths of an acre and the amended survey contains an area of 
(1 & ;%5ths) one and nine one-hundredths acres. 

. The extreme lines in both instances are identical, are they not? 

Ans. I judge them to be so. 

Q. Do yeu not find that prior to the date of the verification of the 
amended field-notes, May 19th, 1873, by the records of your office the 
Cayuga survey had been previously vacated, to wit, on the 12th day of 
May, 1873, by an entry on the margin in the proper place, open to gen- 
eral inspection ? 

(Complainants’ counsel objects, because the surveyor-general has not 
power to cancel an application under the law, nor has the register and re- 
ceiver such power, nor had they or any or either of them such power to 

cancel the application for the patent on the Cayuga Lode, and if any such 
purported cancellation appears it must be shown by the record.) 

Ans. I find upon the margin of the plat of survey No. 231, the Cay- 
uga Lode, the words and firures following to wit, “ Cancelled May 12th, 
1873.” Talso find a pencil line drawn through said words and figures 
and the word “ patented ” in pencil written above. | 

Q. When was that line drawn and writing above made, if you 

know ? 
100 Ans. I do not know. 
Q. The memoranda that the Cayuga survey was cancelled, are 
they not also written in the index opposite the name of the Cayuga Lode? 

(Defendants’ counsel objects for same reason last above assigned.) 

Ans. To the best of my recollection they were; I have not the book 
before me. 

Q. Do you know the handwriting in which these memoranda of cancella- 
tion are written ? 

Ans. I do not. | 

Q. Do you find among your records what is called a connected plat 
showing all the approved surveys in any particular section—govern- 
mental section ? 


Ans. I do. 
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(. When a survey is cancelle 4s such cancellation indicated on such 
corrected plat? 

(Complainants’ counsel objects, because it is immaterial and irrelevant, 
and for reasons last above assigned.) 

Ans. I think not. 

Q. To shorten cross-examination ‘we will ask whether you have made a 
special examination of the corrected plat with reference to the status of 
the surveys 231 and 247, since 1873 ? 

Ans. I have not. 

(. Witness is here shown transcript of amended field-notes of the No 
5 Lode, contained in Exhibit C, which purports to bea copy of the papers 
filed in this application at Washington, and is asked to state whether or 
not they purport to contain the approval of W. H. Lessig, the then sur- 
veyor-general of Colorado. 

(Complainant’s counsel object on the ground that the papers are the best 

evidence of what they purport to show.) 
101 Ans. The certificate is in the usual side and bears the name of 
the then surveyor-general, May 20th, 1873. 

Q. Has not the Cayuga No. 231 been sande in the approval of sub- 
sequent surveys over the same ground since May 12th, 1873, as if it had 
never been made so, or to allow subsequent surveys to include the area, 
with the exception, perhaps, of calling for it as a monument: until some 
time in the year 1881, at least ? 

(Complainants’ counsel objects to question as incompetent, irrelevant, 
and improper, and as ‘calling for the witness’ conclusion in respect to mat- 
ters which can only be shown by records.) 

Ans. I think it so appears of record, but I am unable to answer posi- 
tively without examining the records. 


Re-examination: 


Q. Do you mean to be understood by vour answer to the last question 
that more than one survey has been mace over the ground included in the 
survey for the Cayuga Lode since the time referred to in that question ? 

Ans. I have no personal knowledge of the approval of any survey of 
the Cayuga ground, except that of Tunnel No. 5, and it was to that my 
answer was intended to apply. 

Q. Asa matter of fact is there any record outside of the marginal notes 
referred to by you in the surveyor-general’s office showing that either said 
Cayuga survey or application for patent had ever been cancelled ? 

Ans. Nothing ; there is no record that can be found except the marginal 
notes referred to, _ the letter from the register and receiver of the land 
office dated May 12, 1873, which is in evidence. 

Q. Are the m: arginal notes referred to by you as indicating a memo- 
andum of cancellation signed byany person ; and, if so, by whom do they 

purport to be signed ? 
102 Ans. Neither of them have any signature. 

Q. Do you know, or is there anything to show on the plat and 
index mentioned by you, when the memoranda of cancellation or either of 
them were made? 

Ans. The memoranda in the index bear date of May 12th, 1873, and 
records as follows: “Cancelled May 12th, 1873 letter 2029,” being the 


QZ THE U. S. VS. THE MARSHALL SILVER MINING CU. ET AL. 


letter from the register and receiver of May 12th, 1873, a copy of which 
is in evidence; I ‘hav e stated here too far the d: ate on the plat. 

Q. By what authority, if any, are surveys approved for application for 
patent, « cancelled in the survey or-gener: al’s office after they have been ap- 
proved and upon which an applica ation for patent has been made ? 

(Detendants’ counsel object, for the reason that this question is irrele- 

rant, and not directed to the custom or rules of the surveyor-general’s office 
at the date and prior to the date of May, 1873.) 

Ans. The rules since my connection with the office, September, 1878, 
have been that such surveys could only be cancelled by authority from the 
Commissioner of the General Land Office. 


(Signed ) KDWARD J. BROOKS. 


Subseribed abd sworn to before me this 27th day of November, A. D. 
1883. 
(Signed) JOHN W. WEBSTER, 


Hraiminer. 


By consent of counsel, the further taking of testimony is continued until 
Wednesday, the 28th day of November, A. D. 1883, at 9 o’clock a. m., at 
my office in Denver. 

(Signed) JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing continuance, this Wednesday, the 28th day of 
November, A. D. 1883, at 9 0 ‘cloc k a.m., at my office i in Deny er, 
103 the counsel for the respective parties being present. 

Complainant now produces JOSEPH TyssowsKI, a witness, of 
lawful age, who, being by me first duly cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth in relation to the matters 
in controv ersy, deposed and testified as follows: 


Q. State your name, age occupation, and place of residence. 

Ans. My name is Joseph Tyssowski ; age, 33 years ; occupation, chief of 
the mineral division of the General Land Office of the Interior Depart- 
ment, Washington, D. C., and resides in Washington, D. C. 

Q. What experience have you had in the General Land Office of the 
United States in the division having charge of claims for mineral patents, 
and for how long a time have you been employed i in that office? 

Ans. I have been employed in the mineral division about two years ; 
prior to that time I had practiced continually for eleven years as an 
attorney at law, my practice being almost exclusively before the General 
Land Office and Interior Department proper. During that time my prac- 
tice extended to cases before the mineral and other divisions of the office. 

Q. In the course of your practice and employment mentioned by you, 
state to what extent you have become acquainted with the rules and prac- 
tices of that office in respect to applications for mineral patents. 

(Defendants’ counsel object, for the reason that all such rules and regula- 
tions should have been properly adopted, and generally made known in cir- 
culars or otherwise for the information ‘of the public at large, and unless so 
made, would have no effect or force beyond the limits of “the Departmeni 
itself in W ashington, and if so made and promulgated, should be pre- 
sented here, properly verified, and offered in evidence.) 


THE U. 8S. VS. THE MARSHALL SILVER MINING CO. ET AL. 53 


Ans. During the time of my¥ practice I familiarized myself generally 

with the rules ‘and regulations of the office, and on particular points as 

cases arose in which I was engaged ; but during the time I have 
104 been chief of the mineral division I have familiarized myself with 

the rules and regulations of the affairs pertaining to ex parte 
mineral entries and contests before that division. As chief of the mineral 
division, which position I have held nearly a year, I am required and 
have to pass upon questions and points arising under most ev ery branch 
of the mineral laws from day to day as they arise in ex parte and con- 
tested cases, and am thoroughly familiar with the rules and regulations of 
the office in mining cases. In disposing of questions that come before me 
I have also become acquainted with the practice and rules and regulations 
of the office extending back a long period of years prior to my appoint- 
ment, 

Q. In the ordinary course of business, should the original plat and 
field-notes of which Exhibits I and J are copies, now shown to you, have 
been transmitted with the application papers for patent on Tunnel Lode No. 
5 to the General Land Office ? 

Ans. Assuming this to be the plat, Exhibit J, which was posted upon 
the claim, a copy thereof should have been transmitted to the General 
Land Office, with the application accompanied by the field-notes of that 
survey. 

Q. What effect, if any, in the ordinary course of business in the Gen- 
eral Land Office, would the transmittal of such original plats and field-notes, 
with amended field- -notes, appearing in Exhibit CG, have had upon the is- 
suance of patent, passing for patent in your office of the apptication for 
patent on said Tunnel Lode No, 5? 

(Defendants’ counsel objects because it calls for a guess at what a judu- 
cial decision would have been 2nd, it is not based upon an irregularity set 
forth in thecomplaint ; 3rd, the witness don’t know what it would have been ; 

4th, from his previous answer he was not then, in 1873, an expert 
105. inmining law. Witness compares the amended notes and the orig- 
inal notes with U.S. district attorney, reading same, and says :) 

Ans. Confining my answers exclusively to the question of survey, the 
transmittal of such original survey and plat would have operated to sus- 
pend the issuance of patent in the case upon the amended survey. 

Q. Why? 

(Defendants’ « counsel objects for same reason last above assigned.) 

Ans. First, the original survey covers but (,;4,,ths) one hundredths 
of an acre, whereas the amended notes show a survey covering (1;%,ths) 
one and nine one-hundredths acres. 

Second. The plat of original survey shows an exclusion of the ground 
in conflict, covered by survey lot No. 231 of the Cayuga Lode claim. 

Third. The amended survey having been made subsequent to the expi- 
ration of the statistory period of publication of the Tunnel Lode No. 5 
application, and covering more ground and other ground than that em- 
braced in the original survey, and no publication and posting of notices 
covering the eround so additionally included appearing ever to have been 
made, would have operated to prevent the issuance of patent to Tunnel 
Lode No.5 — claimants forsuch additional ground and upon such amended 
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Q. In your “second” subdivision of your answer to the last preceding 
question, you say the plat of original survey shows an exclusion of the 
ground in conflict covered by survey lot No. 231 of the Cayuga Lode 
claim. Please now state whether the said amended notes of survey on 
Tunnel Lode No. 5 include the ground so excluded from the original plat, 
or plat of original survey. 

Ans. The field notes of the amended survey appears to include the en- 
tire area of 15%, acres, and no exclusion such as appears in the original 
plat is indicated. 

Q. What does that portion of the plat, Exhibit J, shaded, indi- 
106 ‘ate by such shading ? 

Ans. The yellow coloring upon the plat would ordinarily indi- 
cate, the entire surface claimed by applicants for patent. 

Q. In what respect, if at all, does the text of patent Exhibit D differ 
in deseription from the plat on said rxhibit ? 

Ans. The descriptive written part of the patent differs from the Plat D, 
also forming a part of the patent in this: the said plat itself does not indie ate 
the points of intersection with the lines of survey No. 231 of the Cavuga 
Lode claim, specifically referred to in the descriptive portion before referred 
to, of the patent; the following descriptions in said written descriptive 
portion are not represented upon said plat, to wit: “Thirty-three (33) feet to 
southerly boundary of survey No. 144, made for the claim of Erskine Me- 
Clellan et al. upon the Cayuga Lode.” Also “northerly boundary of said 


survey No. 231;” also “to ‘northerly boundary of said survey No. 231 ;” 
also “thence south fifty (50) degrees north five hundred and ninety 


(590) feet, to northerly boundary of said survey No. 231.” 

Q. Look at paper endorsed “Tunnel Lode No. 5, Marshall Silver Min- 
ing Company, proof of posting plat and notice,” contained in Exhibit C, 
and state what indications, if any, there are, on the plat therein, that sur- 
vey lot 231 is excluded from the claim, notice of which said plat purports 
to form a part. 

Ans. The indications upon said plat of the exclusion of the ground in 
conflict with survey lot No. 231, are that where the limits of survey 247 
of the Tunnel Lode No. 5 crossed the ground of said survey 231, the lines 
are dotted and not a solid line; all that portion of survey 247 not in con- 
flict with survey 231 is within solid lines. 

Q. What indications are there, if any, under said plat written, that sur- 
vey lot No. 231 is excluded from the claim, notice of which is purported 

to be given by the plat and text together‘ 
107 Answer. The written portion of the notice states that the area 
claimed as indicated in said plat covers but forty-five one-hun- 
dredths (,4,°5) of an acre, whereas a figure of the slope and size indicated 
in the plat would cover more than twice that amount of ground, if no 
exclusion was made. 

Q. Look at copy letter in Exhibit A, “U. S. Land Office, Central 
City, Colorado, April 30th, 1873, Erskine McClellan et al.,” signed by the 
register and receiver; read the paper and state whether there was any power 
or authority in the register and receiver upon the facts purported to be re- - 
cited in said letter to decide that the application therein referred to was 
null and void to your knowledge or belief under the rules and regulations 
or decisions of the General Land Office or Department of the Interior. 

(Defendants’ counsel objects because it calls for a legal opinion upon past 
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judicial action not appealed from ; and further, it calls for present usage 
and not for the usage in 1873, ine for the further reason that the powers 
and duties of the registers and receivers of the United States land office 
are limited and regulated by the laws of Congress and by the rules and 
regulations and instructions based upon and in conformity with said laws 
of Congress, and if there be any usurpation or Ww rongful exercise of any 
power whatever-committed to them offic lally, the laws of Congress alone, 
and such rules, regulations, and restrictions as aforesaid, properly i issued 
by the Secretary of the Interior or the Commissioner of the General Land 
Office, constitute the only proper evidence to be given in this cause to show 
a violation of the duties and powers of the said ‘officers in their official ac- 
tion, and the opinions of no persons whatsoever is competent evidence of 
such infraction or usurpation.) 
108 Ans. Under the law and the rules and regulations of the General 
Land Office based thereon, an application fora patent fora mining { 
claim is an appropriation of the land covered thereby, and I know of no | 
law or rule or regulation of the office or Department ever existing, or of | 
any practice that « ever pertained to such cases, which would give the reg- 
ister and receiver the power or authority to set aside or declare null and 
void the application referred to in said letter of April 30th, 1873. 

Q. What book is this now here produced marked on the back Vol. 10? 

Ans. It is a volume of bound official plats of patented mining claims, 
and is a part of the records of the General Land Office of the Interior 
Department. 

QQ. Turn tothe plats of said Tunnel Lode No. 5 and Tunnel Lode No. 6, 
if in said book they are contained, and s:ate where they are in said book 

Ans. They are found on pages marked 65 and 66. 

Q. Are you able to state whether those two claims, or papers for those 
two claims, or application for patent thereof, were transmitted together to 
the General Land Office, and, if so, at what time were they so transmitted, 
and what is your means ‘of knowledge of this subject? 

Ans. Well, these two plats of ame ded surv eys of the Tunnel Lode No. 

5 and 6 claims, appearing in the regular bound volume of the patented plats, 
would indicate that they were forwarded to the General Land Office with 
the applications for patents for these two claims; and furthermore, the fact 
that the field-notes of the amended survey are a part of the papers filed 
-with the application in these cases would indicate that these plats and the 
field-notes thereof were forwarded to the office as a part thereof, and with 
said two applications. 

Q. What peculiarity, if anv, do you observe in the certificates of the 
surveyor-general upon the plats of these two claims as they appear in said 
volumeas differing from other certificates to other plats from the surveyor- 

general’s office of Colon ado, signed by W. H. Lessig, surveyor- 
109 general ? 

(Defendants’ counsel, objects for the reason that no irregular dis- 
charges of his duties by the surveyor-general can affect the defendants in 
this cause, and for the further reason that there is nothing in the complaint 
filed in this cause to warrant the introduction of such ‘testimony herein, 
there being no charge of fraud upon the part of said surveyor-general in 
the discharge of his duties as such in said bill coatained. ) 

Ans. The certificates upon these plats are not engrossed or printed on 
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the paper upon which these plats have been made, but a printed slip filled 
out in writing appears pasted upon each of these plats. This pasted cer- 
tificate in each case bears date May 20th, 1873, whereas in the same volume 
of bound plats certificates attached to other surveys therein, signed by 
the surveyor-general of Colorado, said certificates bearing date prior to, 
and subsequent to, May 20th, 1872, are engrossed or printed upon the 
paper or material upon which ‘the plats are made. I do not find any other 
plat in this bound volume of plats upon which the name of the surveyor- 
general of Colorado is written upon a ce rtificate that has been pasted upon 
any other plat. Upon said plat of Tunnel Lode 5and 6 the entire certificate, 
including the name of the surveyor-general, is pasted upon each of the 
plats. 

Q. By holding these pasted ce rtificates to the light, what, if anything, 
can you distinguish under them ¢ 

Ans. Under the certificate on i of Tunnel Lode No. 5,and appearing 
to be upon the paper upon which the plat has been made, appears to be 
a printed form of certificate substantiaily in form and shape of print with 
the pasted certificate thereon. I also discover written upon this covered 
form, and in the blank spaces left for that purpose, the words “ Marshall 
Silver Mining Company ;” also “Tunnel Lode No. 5;” the word “amended ” 

also appears on the covered certificate after the word “the” and be- 
110 fore the words “ field-notes of the,” and appears to have been inter- 

lined so it reads “the amended field-notes of the.” This covered 
certificate or form does not appear to have any date, nor is the name of 
the surveyor-general attached thereto. The printed form of this covered 
certificate appears to begin and end in the same relative positions as the 
pasted certificates thereon and to all appearances, as well as [ can read the 
same, it is the same printed form as that used in pasted certificate covering 
thesame. The printed line’ in the pasted certificate all through cor respond 
with the printed form underneath and covered by the pasted certificate, in- 
cluding the bracket opposite the date and the dotted lines under the sur- 
veyor-general’s name. They appear to be identical in form; precisely the 
same facts and condition of things appears as to the pasted certificate and 
the certificate upon plat of Tunnel Lode No. 6 in this volume. 

@. How many other certificates signed by the name of the same sur- 
veyor-general whose name appears to said surveys Nos. 5 and 6 appear 
in this volume, and which are printed and signed upon the paper or ma-’ 
terial upon which the plat is made ? 

Ans. Sixteen. 

Q. You have stated in answer to a former question in substance that 
no copy of the field notes of the original survey and plat had been sent 
up to the General Land Office. W hat did you mean by such answer? 

Ans. I mean that no plat or field-notes of the original survey bearing 
the approval of the Surveyor-General of the U nited States, and such as 
are usually sent up in application for patents, had ever been forwarded. 

Q. Look at Exhibits A and B and state why in the usual course of 
business in the General Land Office, patent was issued on the Cayuga Lode, 

including land already patented, if you can. 
111 (Defendants? counsel objects because it calls for an opinion of the 
witness, and is irrelevant.) 

Ans. I cannot state positively why it was issued, but the record in Ex- 
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hibit A, disclosing the fact that: the suit on the adverse claim filed by the 
Marshall Silver Mining Company had been dismissed and the plat of the 
survey of the Cayuga claim showing no lie with Tunnel Lode claim 
No. 5, survey 247, and hence not indicating the land patented in that sur- 
vey, no objection to the issue of the Cayuga patent in this respect ap- | 
peared. 

Q. Do you know of any other matter or thing which can tend to the 
benefit or advantage of the complainant in this cause and material thereto, 
which you now recollect? If so, state the same fully and at large, as if 
particularly interrogated thereto. 

Ans. There are a number of objections disclosed by the records and 
papers in the Tunnel Lode No. 5 application, which should have operated 
to prevent the issuance of that patent. Some of these objections are as fol- 
lows: The certificate of the United States Surveyor-General, attached to 
the amended plat of survey, does not show the $500 dollar expenditure 
therein referred to as having been made by applicant or its grantors, as 
required by the act of May 10th, 1872. Another important omission and 
defect in said application is in the fact that neither the original plat nor 
field-notes of original survey, such as is usually sent with ‘mineral appli- 
cation, are in the files of the General Land Office, and it does not appear 
that either said plat or field-notes of original survey were ever reported 
to the General Land Office in the manner usual in such cases. 

Third. The plat of original survey does not embrace the ground in con- 
flict with the Cayuga claim. This is shown by the plat and notice posted 
upon the claim, and notice for application for pene published in the 
newspaper which ealls for but forty-five hundredths (54,;) of an aere. 

Fourth. The Marshall Silver Mining Company did not make its entry 
based upon the original survey, application, and notices. The record shows 

this. ; 
112 Fifth. The entry of the land in the amended survey, and not in- 
cluded in the application and notices, were made without any further 
compliance with the statutory requirements as to notice. 

Sixth. The only application as filed by the Marshall Silver Mining 
Company, or this: ground covers, but an area of forty-five hundredths Ne 0 5) 
of an acre, whereas the entry is for one and nine one-hundredths (1+95 
acres, Ine Juding land never applied for, never covered by published nor 
any form of notice required by the statute. 

Seventh. That the Marshall Silver Mining Company did not claim the 
land. in conflict in its application for patent ; and that it was claimed by 
the Cayuga claimants, and that claim known to the Marshall Silver Min- 
ing Company, is evident from the faet that said company filed an adverse 
claim against the said Cayuga claimants. 

Eighth. The statutory period of publication of the Tunnel Lode No. 
5 application had expired before the survey of Tunnel Lode 5 claim was 
made. | 

Ninth. No authority appears under which the amended survey was made, 
as far as disclosed by the papers in the case in the files of the General 
Land Office. 7 

Tenth. The Tunnel Lode 5 application for patent was posted in Decem- 
ber, 1872, the posting and other notices showing the exclusion of the ground 
in conflict with the Cayuga survey, but the amended survey was not made 
until May, 1873. 
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_ Eleventh. The amended survey covered more than twice the land ap- 

| plied for, and claimed in the published notice. 

\ Twelfth. No publication, as far as disclosed by the records of the Gen- 
eral Land Office, or posting of notice, appears ever to have been made after 
the amended survey and covering the additional ground subsequently in- 
cluded in the amended survey. 

(Defendants’ counsel objects to the answer of witness as a mere legal 

argument,and a very good one, and incompetent.) | 
1138 Cross-examination : 
Q. To what extent have you been employed in examining into this 
ease in Washington before and since this suit was brought? 

Ans. My first connection with this case was to make an examination of 
the papers two days before I started for Denver to attend this examina- 
tion. 

Q. How long have you been employed in the mineral bureau ? 

Ans. A little over two years. 

Q. Have not the rules been revised and the Land Office practice altered 
in many particulars since 1873 

Ans. Yes, but I know of no change in the practice, rules, or regulations 
of the office which would permit an applicant for patent to make entry of 
land under the conditions and circumstances existing in this case. I know 
of no rule or regulation of the office under which an applicant has ever 
been permitted to dispense with the publication and notices required by the 
statute, or to make entry of land not included in or covered by such notices. 

(Defendants’ counsel objects to the answer as impertinent to the ques- 
tion, and giving a legal upinion not asked for.) 

Q. Are you an attorney at law ? 

Ans. I am, but not practicing at present. 

@. Please remember the fact in answering this question that in this case 
you are a witness and not an attorney, and then tell us what was the con- 
sideration paid on the entry of No. 5 Lode, according to the original re- 
ceiver’s receipt in your possession. 

(Complainants’ counsel objects to the preface of this question as imper- 
tinent. ) 

Ans. The receiver’s receipt shows the payment of $10.00. 

Q. What was the Government price per acre at that time? 

Ans. Five dollars ($5.00). 

114 Q. How many acres then did the applicant pay for, less than one 

or more than one ? 

Ans. It shows a payment of an acre and a fraction of an acre. 

Q. Then upon the transmission of this paper to the General Land Office 
did it not appear that applicant claimed something more than the 34°, one- 
hundredths of an acre mentioned in the original notices ? 

Ans. This pareenese paper, the receiver’s receipt, does show that he 
entered more than ;4,5,ths of an acre; but all the papers sent up with the 
application constitute the application in the case, and show a discrepancy 
between this receipt and the application, both as to quantity and eround 

claimed. 

(). Do you not also find among the Tunnel Lode No. 5 papers what pur- 
purpoted to be the : amended plat which calls for an acre and nine one-hun- 


dredths (1,-3,,)? 
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Ans. No, sir; the plat referred to is in the bound volume, 10; bat I 
presume it was sent up with the original papers. 

Q. Do you not also find amended field-notes which also call for 14-25 
one-hundredths acres, or for lines which would give that in area? 

Ans. I do find with the papers the field- notes of the amended survey, 
which state that the survey covers 1,9) one-hundredths acres, but I see 
there is no mark upon said field-notes stating when they were forwarded 
to the office. 

(. As the patent dated Jane 8th, 1874, conforms to said field-notes they 
must have been on file prior to that date, must they not? 

Ans. I presume they were. 

Q. Do you not also find among those papers the plat of the original 
survey on the No. 5 lede, or a transcript thereof, which, compared with the 
amended plat, shows that between the time of making the original plat 
there had been a change by which survey No. 231 had been excluded from 

said amended survey ? 
115 Ans. I can answer that question by stating that I do find asa 

part of the proof of posting plat and notice a copy of a plat which 
is certified as a true copy of a plat approved by the surveyor-general of 
Colorado. This certificate is dated December 12th, 1872. Upon this plat 
the lines of the survey, wherever crossing survey 23 , appears to be dotted. 
The plat of the amended survey has no such dotted lines, and does not 
represent any exclusion of the ground in conflict with survey 23 

Q. Then by comparison of the two plats it is apparent, is it not, that 
the original excludes survey 231 from its area, and the amendment in- 
cludes it, or purports to include it ? 

Ans. Yes, sir. 

Q. Among the No. 5 papers do you not also find one entitled Applica- 
tion to pure hase. i in which the applic: int states the intention to purchase the 
full area of one acre and nine one-hundredths (1525) ? 

Ans. I do find a paper entitled “ Application to purchase,” dated June 
2nd, 1873. ‘This is not the application for patent. This Spptoninon to 
pure hase describes a claim covering one and nine one-hundredths acres. 

Q. Do you not also find among said No. 5 papers a paper entitled Regis- 
terer’s final certificate of entry, in which the register certifies that the ap- 
plicant Ps as purchased Tunnel Lode No. 5, survey No. 247, with an area of 

1 and 5°, one-hundredths acres 

pa, T do. 

By consent of counsel the further taking of testimony is — until 
Saturday, the Ist day of December, A. D. 1883, at ten o’clock a. m., at my 
office in Denver. 

(Signed) JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing continuance this Saturday, the Ist day of 

December, A. D. 1883, at ten o’clock a. t 1., at my office in ‘Denver, counsel 

for the respective parties being eae JOSEPH TYSSOWSKI, a wit- 

116 ness on behalf of complainant, in continuation of his testimony 
on eross-examination, deposed and testified as follows : 


Q. Did not the papers you have mentioned, taken together, show on 
their face that survey No. 231 had been originally excluded from the No. 
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5 claim, and after included therein before entry of No. 5 Lode in the local 

land office? : 

Ans. I cannot answer that question unless you specify particularly what 
papers you refer to. 

Q. I refer to the papers mentioned on cross-examination, the receiver’s 
receipt, certificate of entry, the amended field-notes, and the plat accom- 
panying proof of posting ? 

Ans. The plat posted on the claim does show an exclusion of survey 251, 
the amended field-notes of May 20th, 1873, the certificate of entry, and 
receiver’s receipt cover the entire area of one and nine one-hundredths 
(1;-9,5) acres. 

Q. Is it not apparent from an examination of all those papers that this 
excess, 754, acres, came from the Cayuga survey ? 

Ans. I believe the excess entered does cover that part of the Cayuga 
claim excluded from the Tunnel 5 application, and in conflict therewith. 

Q. Is not the amended plat of No. 5 Lode, brought by you from Wash- 
ington, superscribed with the word “amended” on its face in various 
places ? 

Ans. I find the word “amended” on said plat in one place only, to wit, 
before the words “survey No. 247.” The word amended is also interlined 
in the printed certificate on said plat. 

Q. By comparing the plat with the papers accompanying it, 1s it not 
evident that the amendment refers to the lines or area of the Cayuga 
Lode ? 

Ans. From my examination of the papers it appears that this amended 

plat does include that part of the Cayuga claim 231 excluded in 
117 . the Tunnel 5 application for patent. 
Q. If from all these papers and map it was apparent that the 
Cayuga Lode had been originally excluded from the No. 5 application, and 
that the area had been afterwards, but before entry, included therein, and 
this fact did not operate to suspend the issuance of the patent for No. 5, 
why would the filing of the original field-notes have operated to suspend 
the issuance of patent? 

Ans. Because the filing of such notes of original survey would have 
clearly indicated the discrepancy existing between the land claimed in the 
original application for patent and the land actually entered. 

Q. Do you mean to say that the discrepancy you speak of was not 
clearly indicated by other papers and maps without the aid of the original 
field-notes ? 

Ans. The discrepancy is indicated, but not as clearly as it would have 
been if the field-notes and plat of original survey had been properly filed 
in the General Land Office. 

(. In the various irregularities stated by you in the issuance of this 
No. 5 patent, which, if any of them, are the acts of the applicant, and 
which are chargeable to the acts of the deputy surveyor, surveyor-general, 
local land office, or General Land Office ? 

Ans. I do not know who is responsible for the failure to forward to the 
General Land Office the plat and field-notes of the original survey, or how 
this was accomplished, nor do I know by what authority the amended sur- 
vey was made. I think the applicant for patent is clearly responsible for 
not having posted upon the claim a proper notice showing that he claimed 
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the ground in conflict with the Caynga claim, and also for not procuring 
a proper publication of notice covering all the ground entered by him, I 
refer to the proper notices of application for patent required by statutes. 

The applicant for patent for Tunnel Lode No. 5 claim is clearly re- 
118 sponsible for applying to purchase land not embraced in its appli- 

cation for patent and notices ; also, for entering more land than it 
ever applied for in its application for pate nt ; also, for entering land. for 
which it had filed an adverse claim, without having obtained a judgement 
in its favor ; also, for procuring an ‘amendment of its original survey after 
the statutory period for publication had expired, if suc h amendment was 
made under its direction; also, in not cemplyi ing with the statutory require- 
ments as to notice as to all the land included in its entry. 

Q. In stating that the ap yplicant is responsible for the hewspape r publi- 
ation, you have forgotten, if you ever knew, that by section 2325 Re- 
vised Statutes of the “United St: ites, then in force, it is made the duty of 

the register to publish such notice, have you not? 

Ans. I have not. The application filed is what the register has to deal 
with under the law. 

Q. You find no irregularities which in your judgment are chargeable 
to Government or its officers ? 

Ans. I have not so stated. 

Q. How could the applicant make an unlawful entry or procure an 
illegal amended survey without the action of the local land office, of the 
surveyor-general, or at least of his deputy, or all of them? 

Ans. I should say that upon the facts disclosed by the record in this 
case the entry should not have been allowed by the register and receiver, 
and I do not know why they allowed it. I know nothing about the case 
outside of the record. 

Q. Would it not have been a physical impossibility to make the entry 
without consent of the register and receiver ? 

Ans. The entry was evidently made with their consent, but how that 
consent was procured I do not know, nor upon what authority the entry 
was allowed. 

Q. You say the surveyor-general in his certificate certifies as to 

119 the $500.00 dollars labor, but does not certify that it was done by 
the applicant or his g erantors ; I ask you if that is not the formula 

thus in use upon the printed blanks signed by the said surveyor-general ? 

Ans. I[ do find a similar omission in several certificates on the plats in 
bound volume 10, before referred to. 

Q. In your judgement is the applicant responsible for that irregularity ? 

Ans. Not necessarily. , 

Q. After all has been done in the way of filing maps and papers in the 
local land office, publishing notices, &e., is not the matter presented to the 
General Land Office, at Washington, with the formula that a patent shall 
issue “if all be found regular?” 

Ans. Such statement does appear in the final certificate of entry in the 
usual form. 

Q. Were not all the acts which you say it was the duty of the a appli- 
cant for the patent for said tunnel lode to do and perform matters of fact 
which it was the duty of the officers of the local land office to examine, 
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ceipt to issue? 

Ans. I believe under the practice at that time they should have been 
satisfied from the record before them that applicant was prima facie en- 
titled to make entry. 

Q. What was the date of the first ruling of the Department in mineral 
eases restricting the power of the surveyor-general’s ofticers to allow 
amended surveys? 

Ans. I do not know. 

Q. Was it made before or since the year 1873? 

Ans. I do not know, nor do I know what particular restriction you re- 
fer to. 

Q. What is the status of a cancelled mineral survey in the sur- 
120 veyor-general’. office towards other applications covering portions 

of the same area? 

Ans. A record of a survey in the surveyor-general’s office and for 
which no application for patent has been made is one thing, but an appli- 
‘ation for patent is another. When the application for patent has been 
set aside or cancelled by authority of the Commissioner of the General 
Land Office or Secretary of the Interior, of course that survey and appli- 

ation so cancelled ceases to be an appropriation of the land. — 

Q. Do any surveys appear in the surveyor-general’s office of mineral] 
lots, outside of placer claims and mill sites upon lode claims, except in 
connection with an application for patent upon a mineral lot ? 

Ans. I do not know. I presume there are records of such surveys, es- 
pecially if made to show the boundaries of adverse claims. 

Q. What has the surveyor-general to do with the plat filed in support 
of an adverse claim? 

Ans. These plats are sometimes certified by the surveyor-general as 
being correct, I believe, and are filed with an adverse claim to show the 
boundaries and extent of’ the conflict. 

Q. In what year did you first become familiar with the details of prac- 
tice in the mineral division of the Land Office at Washington ? 

Ans. I commenced my practice before the General Land Office, including 
the mineral division thereof, about ten years ago, and familiarized myself 
with the practice on various points as occasion required. 

Q. Were you, as early as 1876, thoroughly posted on the details of 
routine and practice in the matter of the i issuing of patents to lode mineral 
lands ? 

Ans. No, sir; not thoreughly. 

. Were you at any time “before you entered the services of the Depart- 
ment some two years since ? 

Ans. I thought I was pretty well posted when I went into the 
121 office on the mining laws, regulations, and the practice. 

Q. What is the usage of the Department when they are about 
to issue patent which will conflict with previous grants as to notice to 
parties interested ? 

(Complainant’s counsel objects, because it is irrelevant and immaterial.) 

Ans. The usual practice is to give notice to interested parties, if they 
are adverse claimants, and the present practice would be against issuing a 
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patent for land already patented to another party, unless spec ally author- 
ized by law. 

Q. Was any notice given in thies instance, either of the issue of the 
Cayuga patent, or of the step preliminary thereto ? 

Ans. I think not. No conflict appearing in the Cayuga survey with 
the Tunnel No. 5 claim 247, as far as I know. 

Q. Is there not kept in your Department at Washington, as well as in 
each surveyor-general’s office, a corrected map or plat showing all inter- 
fering lines and conflicting areas, especially in the mineral department ? 

Ans. We have a corrected plat of mineral surveys, but it has not been 
keptup. I think the work was discontinued thereon about nine monthsago. 

Q. Since the entry of No. 5, in 1873, how many different entries have 
been made of lode claims, covering the survey of the Cayuga, or portions 

thereof, gestae excepting the Cayuga survey ? 

Ans. I do not know. I never examined into the matter further than 
the Tunnel Lode 5 claim. 

Q. Is it not a fact that 6 different lode claims exclusive of No. 5 have 
been since entered covering portions of the Cayuga survey in which 
claims no exception of the Cayuga Lode has been made? 

(Complainants’ counsel objec t, as Immaterial and irrelevant.) 

Ans. I do not know. I have already stated that I. never ex- 
122 ~=amined the matter further than the Tunnel Lode No. 5. 

Q. Then if you don’t know, it may be that in-spite of the 
case of the chief of the mineral division, the same ground may be patented 
8 different times without the chief of the mineral division knowing that 
it has been patented more than twice ? 

(Complainants’ counsel objects, as irrelevant, immaterial, impertinent, 
improper, argumentative, and speculative.) 

Ans. I was not chief of the mineral division at the time the Cayuga 
claim was patented, and the survey indicated no conflict. 

Q. Then in issuing this patent the Department regarded only its appli- 

cation proper and survey, without examination into what patents had issued 

over the same ground between 1873 and 1882, and in particular I call 
your attention, aside from the No. 5 patent, to Tunnel Lode No. 6; the 
Coulter Lode, survey 530; the Haleyon Lode, 605; the Reynolds Lode, 
survey 515; the Cuba Lode, survey 259 ; and the Standard ‘Lode, survey 
1473. 

(Complainant’s counsel objects for same reasons last above assigned.) 

Ans. I know nothing about the claims referred to, or I have never ex- 
amined into the matter, as before stated. I do not know what lands were 
included or excluded from the respective applications, nor whether any 
adverse claims were filed by any of the parties while applications were 
pending. 

Q. Do the Department issue mineral patents where there are undivided 
owners, except upon application of all the owners ? 

Ans. Yes, sir; where one of the applicants applies for and in behalf 
of all. 

Q. Was one allowed to apply in behalf of all in 187 

Ans. I am not certain whether that entry extended heok to 1873. 

Q. Have you ever known any instance where a patent to a mineral lot 
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has issued except in the case of the Cayuga, after thedisclaimer and with- 
drawal of one of the pretended owners? 

123 Ans. I have never examined into this particular point, and con- 
sequently cannot answer yes or no. 

Q. When two or more parties claim the same land and the survey is 
set aside or application thrown out by any of the Departments, what is 
the usual length ef time allowed to the losing party for appeal or protest, 
and what was the usual time allowed in 1873? 

Ans. When an application or entry is held for cancellation or rejection 
by the General Land Cffice Department, 60 days from date of notice 
thereof is allowed for appeal to the Secretary of the Interior ; my recollee- 
tion is that the same time was allowed for appeal by the practice in 1875. 

(. How is notice of the time for an appeal usu: ally given ? 

Ans. It is usually given in writing through the mails, 

Q. On the supposition that the local office in 1873 had or exercised the 
power to reject or cancel the application on the Cayuga Lode upon the 
written withdrawal of one of the claimant’s thereto, what time for appeal 
should properly have been given, and how should notice of the same have 
been assured ? 

Ans. If they had such authority, the usual time for appeal to the best 
of my recollection, in 1873, would have been 30 days. Notice would 
have been given in writing by personal service or by mail at that time. 

Q. As far as your knowledge goes have not all the papers referred to 
by you in this case, including maps, been on file in the local office, in Col- 
orado, or in the General Land ( Mfiice, in Washington, from the time of 
filing in 1873 until you brought the originals out here a few days ago, 
and opened to the inspection, under proper supervision, of all parties in- 
terested and their attorneys ? 

Ans. The field-notes and plat of original survey were not forwarded to 
Washington, as I have before stated. All the papers that were so for- 

warded have, to the best of my knowledge and belief, remained in 
124 the files of the General Land Office since the date they were filed 

there. 

Re-examination : 

Q. How do you know what the practice was in 1873 in respect to ap- 
plications for and entry of lode mining claims ? 

Ans. I know it from the experience that I have had before the General 
Land-Office, and also by reason of the fact that as chief of the mineral di- 
vision of that office I have to consider and pass upon old applications and 
entries which come up for examination and not yet finally settled. 

Q. In 1873 could one of several joint applicants fur patent of a lode 
mining claim without the consent of, and in hostility to, his co-applicants 
after an adverse claim filed and suit in support the reof commenced with- 
draw an application, or, by withdrawing from an application, defeat or 
render void the application while suit was so pending and undetermined 
in a court of competent jurisdiction ? 

(Defendants’ counsel object, because the question is not coherent ; 2nd, 
so far as intelligible cails for a mere legal opinion.) 

Ans. While one of several co-owners may for himself and in behalf of 
the others file an application for patent, the practice of the office does not 
recognize in any one of such owners the right, without special authority 
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so to do from his co-owners, to withdraw their application for patent; a 
co-owner’s acts in the interest of the Gthers is recognized as stated ; but 
the acts against the interest of his co-owners are not recognized without 
special authority from the others; but when a suit brought upon an ad- 
verse claim and commenced within the statutory period is pending there 
is no authority in the register and receiver to withdraw or set aside the 
application pending such suit. The practice is based upon the act of 1872, 
and I believe was in 1873 as it is now. 


By consent of counsel the further taking of testimony herein is contin- 
ued until Thursday, the 6th day of December, A. D. 1883, at ten 
125 ~~ o’elock a. m., at my office in Denver. 
(Signed) JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing continuance, this Thursday, the 6th day of 
December, A. D. 1885, at ten o’clock a. m., counsel for the respective par- 
ties being present, JOSEPH TyssowskI, witness for complainant, in contin- 
uation of his cross-examination, deposes and says: 

Q. Can a number of fractional owners of a mine obtain a patent to a 
mining claim in their respective names in a case where, for example, one 
owns an undivided fourth, another an undivided tenth, and another an 
undivided one-sixth, and another an undivided one-third, and so on; is 
each one owning different fractional parts thereof constituting. the entire 
claim ? 

Ans. Yes, sir. Such patent may issue to the undivided owners, but if 
the owners are members of one incorporated company, which is the appli- 
cant and owner, the patent would issue to such company. 

Q. What would be the effect if one such fractional owners should with- 
draw from an application, or refuse to join the others in prosecuting such 
application to patent ? 

Ans. I helieve if the party so withdrawing before publication of the ap- 
plication did not file an adverse claim he would lose whatever rights he 

may have had, and patent would issue to the applicants. 

Q. You mean to say therefore, I suppose, that the party so refusing to 
proceed as stated would forfeit or lose ail, or any right he may have had 
to share in the ground thereafter patented ? 

Ans. Ordinarily ; yes, if such withdrawal was made before publication 
of the application for patent. 

Q. Suppose that a party owning such fractional interest should refuse 
at the outset to join his co-owners in an application for patent would the 

other co-owners have a right to proceed to use his name in the 

126, 127 application for patent without his consent, and should a patent 

~ issue in such a case to all the owners, including the one refusing 

to join in the application, or would it issue at all, according to the rules 
and regulations of the Land Department in 1873? 

(Complainants’ counsel objects, because it is irrelevant and immaterial.) 

Ans. A party owning an interest would have to file an adverse claim 
to protect his rights ; after an application had been filed, the right of one 
co-owner to withdraw for the others without special authority would not 
be recognized. I don’t know what the office would have done in 1873, 
in case where one of several co-owners refused to join in an application. 
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In such a case coming up now, I believe everything appearing regular, 
patent would issue to the applicants if such outstanding co-owner who 
had refused to join in the application had failed to protect his rights by 
filing an adverse claim as required by law. 

(Signed) JOSEPH TYSSOWSKTI. 

Subscribed and sworn to before me the 6th day of December, A. D. 

1883. 

(Signed) JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing ee this Thursday, the 6th day of 
December, A. D. 1883, at ten o’clock a. m., at my office i in Denver, coun- 
sel for the respective parties being ating the complainant produced 
Francis J. MARSHALL, a witness in its behalf, who, being first duly 
eautioned and sworn to testify the truth, the w hole truth, and nothing 
but the truth in relation to the matters in controv ersy, deposed and testi- 
fied as follows: 

Q. State your name, age, occ upation, and place of residence. 

Ans. My name is Francis J. Marshall; age, 67 years; occupation, 
mining broker, and reside at Denver, Arapahoe County, Colorado. 

Q. Are you the president of the Marshall Silver Mining Company ? 
128 . Ans. If the Marshall Silver Mining Company has a president 
now I am its president. 

Q. I- believe your were sobpeenaed to produce certain books of that 
company on this hearing or examination ; have you those books ; if not, 
who has them in custody at this time so far as you know or are informed ? 

Ans. I have not those books ; they are in the Marshall Silver Com- 
pany’s safe at Georgetown, and in charge of Earnest Le Neve Foster, who 
was the secretary of the company, and has had e harge of the books for years, 
and also has charge of the seal ; no one is allowed to handle the books but 
himself. 

Q. Where does Mr. Foster reside ? 

Ans. His residence is in Georgetown, Colorado. He has an office in 
Denver as an officer of the State Government. 


(Signed) FRANCIS J. MARSHALL. 


Subscribed and sworn to before me this 6th day of December, A. D. 
1883. 
(Signed) JOHN W. WEBSTER, 


Examiner. 


By consent of counsel the further taking of testimony is hereby con- 
tinued until Thursday, the 20th day of December, A. D. 1883, at two 
o’clock p. m., at my office in Denver. 

(Signed) JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing continuance, this Thursday, the 20th day of 
December, A. D. 1883, at 2 o’clock p. m., counsel for the respective par- 
ties being present, complainant produced ERNEST LE NEVE Foster, 
a witness of lawful age, being by me first duly sworn, to testify the truth, 
the whole truth, and nothing but the truth, in relation to the matters in 

controversy in this cause, deposed and testified as follows: 


129 Q. State your name, age, occupation, and place of residence. 
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Ans. My name is Ernest Le Neve Koster ; age, 34 years; occupation, 
mining engineer, and reside at Georgetown, Colorado. 

Q. ‘Have you the books ot the Marshall Silver Mining Company, and 
if so, by what authority, and what are your relations to that company, 
and how long have sneli relations continued ? 

Ans. I have the books of the Marshall Silver Mining Company. I 
was elected secretary of the company in January, 1879, and I have had 
possession of the books ever since. 

Q. Who were the officers of said company from December, 1872, to 
January, 1880, as appears by said books? 

Ans. Those elected in 1872, Francis J. Marshall, Frank A. Pope, H. 
M. Holden, Charles R. Fish, and J. H. Jones; these were the directors. 
IF. J. Marshall was elected president, Wm. H. Cushman was elected treas- 
urer, then later on Thomas R. Owen was elected secretary and treasurer, 
Wm. H. Cushman having resigned. September, 1873, ‘Frank J. Mar- 
shall, H. M. Holden, 8S. W. Bonton, F. A. Pope, J. H. Jones, were elected 
directors, F. J. Marshall was chosen president, S. W. Bonton was chosen 
secretary and treasurer. June 24th, 1875, S. W. Bonton resigned as 
trustee, secretary, and treasurer, and Wm. M. Clark was elected in his 
stead. September the 7th, 1875, Frank A. Pope, Wm. M. Clark, H. M. 
Holden, J. H. Jones, and EF. J. Marshall were elected directors. F. J. 
Marshall, was elected president, and Wm. M. Clark was elected secretary and 
treasurer. On the 20th of September, 1876, Francis J. Marshall, Wm. 
H. Cushman, Charles R. Fish, George W. Hall, and Wiley C, Williams 
were elected directors ; ae eS Marshall w 7 _elect ed president, and Wiley 
C. Williams secretary. February 19th, 1877, George W. Hall was elected 
treasurer. September 4th, 1877, F. J. Marchal! George W. Hall, Ed- 
ward H. Allen, M. W. St. Clair, and F. A. Pope were elected trustees 
and directors; F. J. Marshall was elected president, Wiley C. Williams 
secretary, and G reorge W. Hall treasurer. September 3rd; 1878, Wm. M. 

Clark, George W. Hall, Frank A. Pope, and Howard M. Holden 
130 were elected directors s; IF. J. Marshall was elected president, and 

G. W. Hall was elected secretary and treasurer. January 24th, 
1879, George W. Hall resigned as secretary and treasurer, and Ernest Le 
Neve Foster was elected in his stead. Since that time there has been no 
other officers chosen. 

Q. Between the dates last mentioned who were the general superinten- 
dents or managers of said company ? 

Ans. I believe F. J. Marshall was the whole time, so far as I can as- 
certain. 

Cross-examination : 

Q. Was Mr. George W. Hall superintendent of the Marshall Silver 
Mining Company ? 

Ans. I never knew of his being, and it does not appear on the record 
that he ever was. 


(Signed) ERNEST LE NEVE FOSTER. 


Subscribed and sworn to before me this 20th day of December, A. D. 
1883. 
(Signed) JOHN W. WEBSTER, 


Examiner. 
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Complainants also produced GrorGE W. HALL, a witness of lawful 
age, who, being by me first duly sworn to testify the truth, the whole 
truth, and nothing but the truth in relation to the matters in controversy, 
deposed and testified as follows : 

Q. State your name, age, occupation, and place of residence. 

Ans. My name is George W. Hall; age, 58 years ; occupation, mining 
superintendent, and reside in Georgetown, Clear Creek County, Colorado. 

Q. How long has Georgetown, Clear Creek County, Colorado, been 
your place of residence ? 

Ans. Since May, 1868. 

Q. Had you resided there before May, 1868, or been in business there? 

Ans. I had not resided there previous to that date, and had not been in 

business there prior to that time. 
131 Q. Of what mine and for what mining company, if any, are you 
mining superintendent ? 

Ans. I am superintendent for the Colorado Central Consolidated Min- 
ing Company. | 

Q. How long have you been such superintendent for said company ? 

Ans. Since the organization of the company, January Ist, 1880. 

Q. What, if anything, did you have to do with the negotiations for the 
purchase of Tunnel Lode No. 5, so called among other mining claims, for 
the Colorado Central Consolidated Mining Company ? 

Ans. Nothing whatever. 

Q. Have you the books of the Colorado Central Consolidated Mining 
Company, showing the names of the officers and directors of that company, 
at the time of its organization ? 

Ans. I have not. 

Q. State the reason, please, why you have not produced these, as re- 
quired by the subpeena. 

Ans. I was subpeenaed on the 18th of this month to appear here on the 
20th, to-day, and it would be impossible for me to get the books from 
New York in that time. 

Q. How long have these books been in New York, and in whose cus- 
tody are they now? 

Ans. They have been in New York since the organization of the com- 
pany, and I suppose they are now in the possession of Paul O. D. Ester- 
hazy, the secretary of the company. 

Q. What office, if any, have you held in the last-mentioned company 
other than superintendent? 

Ans. I have been one of the board of trustees for the past two years; 
no other, except that I am the general agent in Colorado, and have been 
since about 8 or 10 months after the organization of the company. 

Q. State, if you know, who the original organizers of said com- 
132 pany were. 
Ans. I do not. 

Q. Were you one of the original organizers ? 

Ans. I was not. 

Q. When, if ever, did you first become a stockholder in the company ? 

Ans. My stock was issued in February, 1880, or about that date. 

Q. When did you first acquire a right to have such stock issued to you? 

Ans. About the time of the organization of the company. 
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Q. Mention, if you can, the names of its first board of trustees or di- 
rectors and the names of its first board of officers, and designate their 
respective officers in the company. 

Ans. I can only give you the names of one of the original board of 
trustees, but believe that I have the prospectus of the company, which 
was published at the time the company was organized, which gives the 
names of the trustees and other officers, but have not got it here. The 
trustees whose name I remember is Paul Lichtenstein; he was the first 
president of the company, and is still president. 

Q. Do you know the location of Tunnel Lode No. 5 in controversy in 
this suit either generally or particularly ; if so, how long have you known it? 

Ans. I know Tunnel Lode No. 5, and have known something of it 
since 1876 or 1877. 

Q. What, if anything, had you to do with it before the organization of 
said company ? 

Ans. I think it was in 1876 or 1877. There was a company organized 
to work No. 5 under lease from the Marshall Silver Mining Company, 
and I was a stockholder in that company; some time after the organization 
of this company I was president and superintendent of that company. I 
was not in charge of the work during the whole time that the company 
was working under lease. The company built an engine chamber at the 

Marshall Tunnel level, about 350 feet below the surface, and sunk 
133 ~~ ashaft on said level about 75 feet deep; this was all the work done 
by that company that I know of. 

Q. What, if anything, do you know of any parties, before the acquiring 
by the Colorado Central Consolidated Company, examining said Tunnel 
Lode No. 5 with a view to purchase it with other property for said 
company? 

Ans. I know nothing about it except from hearsay. 

Q. Was your information by hearsay in this respect derived from said 
company, or any of its officers or agents, or from persons who subsequently 
became its officers or agents? 

Ans. I can’t say just how I got my information or from w hom, but was 
‘informed through some source that the title had been examined and found 
perfect. I was aware that the Marshall Silver Mining Company had a 
patent to No. 5 Lode, as I had seen the patent. 

Q. At what time, as near as you can now state, did you see the patent? 

Ans. It was about December, 1878. 

Q, What was the occasion for your seeing the patent at that time ? 

Ans. In the fall of 1878 litigation commenced between the Equator 
Mining and Smelting Company “and myself and Charles H. Marshall, the 
owners of the Colorado Central Lode ‘Mining Claim. I was one of the 
owners of the Colorado Central Lode, and in looking up that patent for 
the Colorado Central I saw the patent to No. 5. 

Q. When did your negotiations with a view to acquiring stock in the 
Colorado Central Consolidated Mining Company commence ? 

Ans. I think it was in the month of November, 1879. 

Q. With whom did you negotiate at that time for such purpose ? 

Ans. My talk in reference to the Colorado Central Consolidated Min- 
ing Company’s stock was with George Turnbull and General Marshall, 
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at which time I authorized Mr. Marshall to subscribe for some of the 
stock for me under certain conditions. 

Q. Where did said George Turnbull at that time reside ? 

134 Ans. I think his residence was in New York C ity. 

Q. Was said George Turnbull connected in any way with the 
Colorado Central Consolidated Mining Company at that time or at its or- 
ganization ; and, if so, in what manner connected ? 

Ans. Mr. Turnbull sold the property to the Colorado Central Consoli- 
dated Mining Company ; I don’t know what other connections he may 
have had with the company. 

Q. You know whether he was a stockholder in said company at its or- 
ganization ? 

Ans. I can’t say from my own knowledge, but believe that he was a 
stockhoider. 

Q. How, if at all, was Francis J. Marshall connected with the Colo- 
rado Central Consolidated Mining Company at its organization ? 

Ans. I don’t know as he was niaienabed with it in any way. 

Q. What companies or organizations were consolidated into the Colo- 
rado Central Consolidated Mining Company ? 

Ans. The Colorado Central Lode was consolidated with the property 
owned by the Marshall Silver Mining Company. 

Q. Who were the owners, as near as you can now remember, of the 
Colorado Central Lode Mining Claim at the time of the litigation men- 
tioned by you? 

Ans. Mr. Charles H. Marshall and myself. 

Q. Who conveyed the Colorado Central Lode Mining Claim to the 
Colorado Central Consolidated Mining Company ? 

Ans. I think it was Mr. George Turnbull; I made a deed to Mr. Turn- 
bull for my interest in the lode ; but am not certain but when the in- 
terest that I held in the Colorado Central was conveyed to the Colorado 
Central Company I may have madea deed direct to them; I don’t recol- 
lect positively about that. 

Q. What, if anything, do you know about said George Turnbull being 

at or near Tunnel Lode No. 5, and making examination on the 
135 ground or in respect to the title thereto before he acquired title 
thereto ? 

Ans. I don’t know anything about that, sir, I know that he was in 
Georgetown several days about ‘the time the deeds were made. 

Cross-examination : 

Q. At the time when you held an office in the Marshall Silver Mining 
Company how many shares did you own? 

Ans. I was told that there was one share of the stock transferred or 
issued to me. 

Q. Did you have more than a nominal interest in that company ? 

Ans. I did not consider that I had any interest in the company. 

Q. Did you take any part in its management or attend the meetings ? 

Ans. I did not take any interest in the management of the business, 
any further than that I was appointed or elected treasurer of the company, 
and and I looked after the funds of the company only. I may have at- 
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tended 3 or 4 of the meetings during. the time that I was trustee, in order 
to make a quorum for the transaction ‘of business. 


(Signed) GEORGE W. HALL. 


Subscribed and sworn to before me this 20th day of December, A. D 


(Signed) | JOHN W. WEBSTER, 


Examiner. 


(It is admitted in evidence by the parties that Hugh Butler was a mem- 
ber of the firm of Butler and Morrison, whose names are subscribed as 
attorneys for plaintiff to the declaration in ejectment, a copy-of which 
appears in Exhibit A.) 


By consent of counsel the further taking of testimony is continued 
until Monday the 31st day of December, A. D..1883, at two o’clock p. 
m., at my office in Denver. 


(Signed) JOHN W. WEBSTER, 
Examiner. 
136 Pursuant to the foregoing continuance, this Monday, the 31st day 


of December, A. D. 1883, at two o’clock p.m. at my office in 
Denver, C. J. Hughes, jr. esq., appeared as counsel for defendants and A. 
W. Brazee, esq., U.S. district attorney, for the complainant, and it appear- 
ing that neither Mr. B. M. Hughes nor Mr. R.S. Morrison, who have 
heretofore appeared herein, are “unable to attend to-day, upon the appli- 
cation of the defendants the taking of evidence on the ‘part of the com- 
plainant is continued until Wednesday, the 2nd day of January, A. D. 
1884, at the hour of ten o’clock a. m., at my office in Denver. It being 
stipulated by counsel that the complainant may take its testimony on that 
day with the same force and effect as if the same were taken to-day. 

(Signed) JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing continuance, this Wednesday,the 2nd day of 
January, A. D. 1884, at ten o’clock a. m. at my office in Denver, the coun- 
sel for the respective parties being present, counsel for complainant now 
_pecsggertoigsicicy: Department of ‘the Interi ior, General Land Office, June 
10th, 1872, containing rules and regulations respecting mineral lands and 
offers the same in evidence, which is-hereto attached and marked Ex- 
hibit K. 

To which the counsel for defendants objects, because it is irrelevant. 

Complainants’ counsel now offers in evidence a certified copy certificate 
of incorporation of the Colorado Central Consolidated Mining Company, 
which is hereto attached and marked Exhibit L. 

To which counsel for defendants objects because it is irrelevant. 

Complainant’s counsel now offers in evidence certificate of the clerk and 
recorder of Clear Creek County, which is hereto attached and marked Ex- 

hibit M. 
137 Defendants’ counsel objects, because it is irrelevant, and incom- 
petent to prove the purport of the certificate. 

Complainants’ counsel now offers in evidence certified copy of deed 
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dated 16th day of June, A. D. 1873, from the Marshall Silver Mining 
Company to Wm. T. Linn, which is hereto attached and marked Exhibt N. 

Defendants’ counsel object, as irrelevant to any issue. 

Complainant’s now offer in evidence a certified copy deed dated the 17th 
of November, 1879, from the Marshall Silver Mining Company to George 
Turnbull, which is hereto attached and marked Exhibit O. 

Defendants’ counsel object, as irrelevant to any issue. 

Complainant’s counsel now offers in evidence a certified copy deed dated 
the 15th day of December, 1879, from George Turnbull to the Colorado 
Central Consolidated Mining Company, which is hereto attached and marked 
Exhibit P. 


Defendants’ counsel object, as irrelevant to any issue. 


Complainants now produce WALTER N. WEBSTER, re-called as a wit- 
ness on its behalf, who, being by me first duly cautioned and sworn to tes- 
tify the truth, the whole truth, and nothing but the truth in relation to the 
matters in controversy, deposed and testified as follows : 


Q. State your name, age, occupation, and place of residence. 

Ans. My nameis Walter N. Webster ; age, 66 years; occupation, mining 
and prospecting, and reside in Lawson, Clear Creek County, Colorado. 

Q. Do you know George Turnbull, mentioned in the deeds in ev idence, 
and who is now here present ; if so, how long have you known him ? 

Ans. I became acquainted with him in the fall of 1877, when he was 
operating in Mill City, now called Dumont. 

Q. Did you have any conversation with him before November, 1879, 
in respect to the Cayuga Lode, and your claim thereto, and the snintion 
between you and the Marshall Silver Mining Company in respect to that 
lode ; if so, state when and where such conversation occurred, and par- 

ticularly, as near as you can now remember, what you said to him 
138 — on the subjects in this question above referred to. 
(Defendants’ counsel object, as irrelevant and incompetent.) 

Ans. I had a conversation with Mr. Turnball, I think in Mill City, 
now called Dumont, in regard to the Cayuga: Lode, in the fall of 1877 or 
spring of 1878, I can’t say which. I told him that I had discovered a 
good mine up on Leavenworth Mountain, called the Cayuga, in the fall of 
1867 when I discovered it ; that I had had trouble on the mine from the 
Marshall Silver Mining Company; and that I had been driven out of the 
mine by force. Afterwards we applied fora patent, and the Marshall Silver 
Mining Company adversed us, and brought a suit in ejectment. I told 
him they afterwards withdrew their adverse claim, as I learned from the 
clerk and had their patent. I then stated that I thought there was a fraud 
somewhere; and that as soon as I could I was going to look the matter 
up and see if I could get to the bottom of it. I don’t recollect what reply 
Mr. Turnbull made to me at the time, or whether he made any reply ; 
could not say. 

Q. How did you come to have this conversation ? 

Ans. I believe it came about by exhibiting some ore I had from the 
La Crosse mine. I think he took a piece of that and had it assayed by 
Mr. J. B. Grant, assayer at that time. He was at that time bonding 
property and wanted to get into some good mines. 
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Cross-examination : 

Q. Then you did know before this supposed conversation with Turn- 
bull that patent had issued to the No. 5 Lode? 

Ans. No, sir; no further than I was informed by the clerk of the court, 
Mr. Atkins. 

Q. When did Mr. Atkins inform you? 

Ans. It was at the term of the court, I think, in 1874. It was after we 
had been adversed ; I think the second term of court after we had been 

adversed. | 
139 Q. If you had this conversation with Mr. Turnbull, how ling 
was it before he had begun negotiating for the No. 5 Lode ? 

Ans. I couldn’t tell, because I did not know when he resumed negotiat- 
ing. | 
Q. How long is it since you saw Mr, Turnbull before this present trip 
of his to Denver? 

Ans. I don’t recollect; it was some time ago. Have not seen him since 
he left Mill City until day before yesterday. 

Q. Did you have any business dealings with Mr. Turnbull or any asso- 
ciations with him that would cause him to recollect you personally, or to 
recall this conversation if it occurred, or that would impress it on his mem- 
ory ? 

Ans. Well, I never had any business dealings with him other than I 
have stated. I can’t say whether he would recollect me or not. I often 
talked with him. 

Q. Did he ever buy any ores of you ? 

Ans. No, I think not. 


(Signed) WALTER N. WEBSTER. 
Subscribed and sworn to before me this 2nd day of January, A. D. 1884. 
(Signed) JOHN W. WEBSTER, 
Examiner. 


The complainant here closed its testimony in chief this 2nd day of Jan- 
uary, A. D. 1884. | 
(Signed) JOHN W. WEBSTER, 


Examiner. 
In the circuit court of the United States for the district of Colorado. 


THE UNITED STATES, COMPLAINANT, 
Us. 
140 THe MARSHALL SILVER MintnG Com- > In equity. 
pany and the Colorado Central maaan 
dated Mining Company, defendants. 


On application of the complainant, by A. W. Brazee, esq., solicitor, it 
appearing that the said complainant’ desire the evidence to be adduced in 
said cause in rebuttal to be taken orally, under the sixty-seventh rule of 
the Supreme Court of the United States, and amendments, it is ordered 
that Wednesday, the 9th day of April, A. D. 1884, at ten o’clock a. m., at 
my office, in Denver, be, and is hereby fixed as the time and place for taking 


RE OTIS BIN RAT 
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the same, and that five days’ notice be given to defendants’ solicitor of 
time and place at which the examination of witnesses in said cause will 
commence. 
Dated at Denver this April 3rd, A. D. 1884. 
(Signed) JOHN W. WEBSTER, 


Evaminer. 
In the eireuit court of the United States for the district of Colorado. 


THE UNITED STATES, COMPLAINANT, 
US. 
THE MARSHALL SILVER MINING COMPANY AND > In equity. 
the Colorado Central Consolidated Mining Com- 
pany, defendants. 


To Morrison and Fillius and B. M. and C. J. Hughes, solicitors for the 
above named defendants: 


Take notice, that the complainant desires the evidence to be adduced in 
rebuttal in the above entitled cause to be taken orally, under the sixty- 
seventh rule in equity, prescribed by the Supreme Court ; and by an order 
of John W. Webster, esq., one of the examiners of said court, lately made 

in said cause, it is directed that five days’ notice of the time and 
141,142 place at which the examination of witnesses in said cause will com- 

mence be given to the defendants’ solicitors. You will further 
take notice, that the examination of witnesses on behalf of the complainant 
in said cause will commence before the said examiner at Denver, in the city 
of Denver, on the 9th day of April, A. D. 1884, at ten o’clock a. m., and 
proceed as said examiner may direct. 

Dated at Denver this April 3rd, A. D. 1884. 

(Signed) A. W. BRAZEEF, 


U.S. Attorney and Solicitor for complainant. 


Hereby acknowledge service on us of a copy of the within notice, this 
3 day of April, A. D. 1884. 
(Signed) B. M. & C. J. HUGHES, Jr., 
Solicitors for the M.S. M. Co. 


Rebuttal evidence. 


Complainants’ counsel now produces W1iLLIAM H. LEssiIG, a witness in 
rebuttal, who, being by me first duly sworn to testify the truth, the whole 
truth, and nothing but the truth in relation to the matters in controversy, 
deposed and testified as follows: 


Q. State your name, age, occupation, and place of residence. 

Ans. My name is William H. Lessig; age, 52 years; occupation, civil 
engineer, and reside in Denver, Colorado. 

Q. Were you formerly surveyor-general of Colorado, and of so from 
what time to what time? 

Ans. I was surveyor-general from 1867 to 1874. 

Q. Have you examined Exhibit C, shown you, purporting to bea copy 
of all the papers in the matter of Central City, Colorado, mineral entry 


in 
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No. 358, for the claim of the Marshall Silver r Mining Company, of George- 
tow n, upon the Tunnel Lode No. 5 

143 Ans. I have examined the rer eel of the survey and the cer- 
tificates attached to them only. 

Q. In the ordinary course of business tn a surveyor-general’s office, 
Colorado, between December 1st, 1872, and June Ist, 1873, if an amended 
survey of said Tunnel Lode No. 5 had been. ordered by you as such sur- 
veyor-general, what evidence, if any, would be made in the surveyor-gen- 
eral’s office of such order having been made? 

(Defendants’ counsel objects as not being proper rebuttal.) 

Ans. There would be a copy of the order there. 

Q. In what book or file ? 

Ans. It would be in the letter-book, and then also be among the letter 
files, a letter asking for the amended survey. Letters were always kept 
that were received and filed. | 

Cross-examination : 

Q. Is it not a fact that for a certain period, including the dates men- 
tioned by the United States attorney, there were no copies kept of the let- 
ters sent from the office, or at least that no such copies can now be found 
of such letters with reference to amended surveys? 

Ans. The last part of the question I cannot answer; while I was there 
there was a copy of all those letters taken. 

Q. Since the adjournment we have had another search made, and now 
find the book purporting to contain copies of the letters to survey ors dur- 
ing the period mentioned; please examine this book and see if you do not 
find on page 68 of this letter-book a copy of letter bearing your signature, 
dated May 17th, 1873, authorizing the amended survey on the No. 5 
Lode? 

Ans. I find here, sir 

Q. Do you find it in its proper place and regular form ? 

Ans. Yes, sir. 

Q. How does it read? 

Ans. “SURVEYOR-GENERAL’S OFFICE, COLORADO 
144 “Denver, May 17th, 1873. 
“To any United States deputy mineral surveyor in Central City 
land district, Colorado Territory : 


“Sir: You are hereby directed to forward amended notes and plat, and 
the claim of the Marshall Silver Mining Company, consisting of 950 feet 
in length by 50 feet in width on Tunnel No. 5 Lode, situated in Griffith 
mining district, Clear Creek County, Colorado. 

“This surv ey will be numbered as follows: Survey No. 326, district 
No. 2, original survey No. 247. 

“ Very respectfully, your obedient servant, 


“W. H. LESSIG, 
“ Surveyor-General of Colorado.” 
Q. You state that there should also be “ among the letter-files a letter 
asking for the amended survey.” State whether you find such letter in the 
shape. of the paper now handed you dated May 13, 1873, signed by the 
Marshall Silver Mining Co., by F. J. Marshall, ‘president, a copy of 
which has already been offered in evidence. 
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Ans. I find a letter here dated May 13, 1873, asking for an amended 
survey. 

Q. From an examination of the letter book shown you, and the letter 
from General Marshall just shown you, and the survey and amended survey 
on the No. 5 Lode, please state whether you find anything irregular or 
out of the usual course of the office at that time in the matter of the 
amendment to No. 5 survey. 

Ans. I can see nothing here that is not regular. 

Q. Please look at this index record which purports to contain an entry 
of cancellation opposite the Cayuga Lode, and state in whose handwriting 

such entry is made and whether such entry was according to 
145 _ the due course of business in the surveyor-general’s office at that 
time ? , 

Ans. The handwriting is E. W. Cobb’s, who was clerk in the office at 
the time. It was according to the due course of business in the office at 
that time. 

Q. From the time of that entry of cancellation what would be the 
status of the Cayuga survey to other surveys over the same ground ? 

(Complainant’s counsel objects; not cross-examination, and because the 
evidence shows that the cancellation or purported cancellation was not 
made by any competent authority.) 

Ans. Well, I suppose we would have allowed other surveys over the 
same ground. 

Q. In fact, you do find that the No. 5 Lode was approved over the 
same ground to the exclusion of the Cayuga by yourself officially, do 
you not? 

Ans. Yes, sir. 

Re-examination : 

Q. I hand you book; please state what it is. 

Ans. Field notes, mining claims district No. 2, in 1873, of the sur- 
veyor-general’s office of Colorado. 

Q. I call your attention to amended field notes of survey 247, Tun- 
nel Lode No. 5, and ask you to state whether there is any certificate of 
the surveyor-general thereto. 

Ans. I fail to find any. 

Q. What payment, if any, according to the usual course of business in 
the surveyor-general’s office, was required in case of application for 
amended survey, requested by the letter of May 13th referred to on your 
cross-examination, a copy of which is included therein ? 

Ans, Sixteen dollars would have been required to be deposited with an 
assistant surveyor of the United States at that time. 

Q. What memorandum of such payment, if any made, would ap- 
146 pear in the records of the surveyor-general’s office, and in what 
book or file? 

Ans. I could not tell in what book, but there was an account kept of 
each of those deposits deposited to the credit of the surveyor-general and 
clerks in his office. 

Recross-examination : 


Q. Do you not find your certificate to the plat of the amended survey 
of the No. 5, certifying among other things that the amended field-notes 
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of the Tunnel Lode No. 5, from which that plat was made, “ have been 
examined and approved and are on file in this office,” and do you look upon 
the want of your certificate on the field notes in the book as anything 
more than a Clerical omission ? 

Ans. I find the certificate all regular, but I find a note in pencil over 
the field-notes in Mr. Cobb’s handw riting, “no Washington copy needed,” 
and that may have been the reason for omitting the certificates , or it may 
have been a clerical omission. 


(Signed) | W. H. LESSIG. 


Subseribed and sworn to before me the 10th day of April, A. D. 1884. 
(Signed) | JOHN W. WEBSTER, Evaminer. 


Yomplainant’s counsel now produces OTHENIL R. CANNON, a witness 
in its behalf, who being by me first duly sworn to testify the ‘truth, the 
whole truth, ‘and nothing but the truth in relation to the matters in con- 
troversy, deposed and testified as follows: 


Q. State your name, age, occupation, and place of residence. 

Ans. My name is Othenil R. Cannon ; age, over 21 years ; occupation, 
draftsman at present; profession, engineer; and reside in Denver, Col- 
yrado. 

Q. Are you at present employed in the surveyor-general’s office of Col- 
orado; and, if so, how long have you been employ ed there e, and in what 

apacities ? 
147 Ans. Lam. I have been in the surveyor-general’s office since 
November, 1878, as examining draughtsman chiefly, and calculator 
of surveys. 

Q. Have you examined the book in which cash deposits for surveys 
and amended surveys on mineral claims in May, 1873, were entered for 
entry of such deposit on the application of the Marshall Silver Mining 
Company for amended survey on Tunnel Lode No. 5, original survey 247 ; 
and, if so, do you find that any such deposit was made or entered ? 

(Defendant? s counsel objects because it is not proper rebuttal testimony.) 

Ans. I have examined the book referred to, and discover no entry 
during May, 1873, having been received for amended survey 247, or in 
fact any survey. 

Q. Was it the usage of the office in and about May, 1873, according to 
the accounts books kept in the office, to require the $16.00 dollar deposit 
or fee to be paid in all cases of amended survey ? 

(Complainant’s counsel objects to last question that it appears witness 
was not employed in the surveyor-general’s office until 1878, and that but 
inference from the manner in which the book was kept and not competent 
evidence.) 

Ans. I can only judge by present practice. If no examination or cal- 
culation has to be gone over, it is optional with the office whether any 
charge shall be made at all. 

(Complainants’ counsel objects as irrelevant.) 


(Signed) OTHENIL R. CANNON. 


Subscribed and sworn to before me this 10th day of April, A. D. 1884. 
(Signed) JOHN W. WEBSTER, Examiner. 
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Complainants’ counsel now produces ErskKINE MCCLELLAN, a witness, 
recalled and duly sworn, says: 

148 Q. What was the name of your attorney in Washington on the 
application for patent on the Cayuga Lode? 

Ans. It was Bradford. I can’t remember the first name now ; it was 
not J. M. It was Robert, I think. 

Q. Was your attorney Bradford ever in Colorado to your knowledge or 
belief? 

Ans. No, sir. 

Q. You have mentioned J. M. Bradford. Was he ever in Colorado to 
your knowledge ; and if so, when, or about when ? 

Ans. About the first of Januar y, 1875. 

Q. Was he your attorney in respect to the application referred to? 

Ans. No, sir. 

Q. I call your attention to Exhibit I, a plat, and to the plat of the Sen- 

ca, Cayuga, Camadice, and Honenjoy, and ask you whether that part of 
das plat purporting to represent the relative positions of these claims is cor- 
rect, as the same were located on the ground and by certificates of location? 

Ans. They are not correct. 

Q. Was the Cayuga, Honenjoy, Senaca, and Camadice located upon or 
from the same discovery shaft? 

Ans. No, sir. 

Q. What was the fact in respect to each having a separate discovery 
shaft ? 

Ans. There were four discovery shafts, one for the Cayuga, and one for 
the Senaca, and one for the Camadice, and one for Honenjoy. 

Q. Now, state whether the Cayuga, as patented, is at right angles with 
the Cayuga as located. 

Ans. It was located just where it was patented. 

Q. What did you have to do with the official survey of the Cayuga for 

patent? 
149 Ans. I carried the chain. 
Q. What monuments did you find in carrying the chain indicat- 
ing the original location of the Cayuga on the ground 2 

‘Ans. Shafts known as the Colorado Central Discovery, I carried the 
chain, and the line ran through the center in a southerly ‘direction. We 
put up new stakes. The stakes were driven in the same holes as the old 
stakes were in. 

Cross-examination : 

Q. This John M. Bradford you speak of was a surveyor, and the brother 
of your attorney in Washington, and lived at Georgetown; is not that the 
fact ? 

Ans. Yes, sir. 

Q. Were you one of the original locators of the Cayuga? 

Ans. No, sir. 

Q. How many years after it was located did you buy in? 

Ans. About then, I think; can’t tell exactly. 

Q. Where was the Camadice discovery shaft? 

Ans. In a southeasterly direction. 

Q. From where? 
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Ans. From the Cayuga discovery. ~ = 
Q. About how far? 
Ans. It might have been 75 feet ; I couldn’t tell exactly. 
Q. Where was the Honenjoy discovery shaft? 
Ans. Well, I couldn’t give the point of the compass, as they never were 
surveyed, except the Cayuga. 
Q. How far from the Cayuga was the Honenjoy ? 
Ans. It might be 75 feet. 
Q. Up or down the hill? 
Ans. Down. 
Q. To the left or right of the Cayuga? 
150 Ans. Eastern side of the Cayuga. 
Q. How far was it from the Honenj joy discovery to the Camadice 
discovery ? 
Ans. Perhaps 30 feet. 
Q. How deep was the Honenjoy discovery ? 
Ans. Three feet; it might have been more. 
Q. How deep was the Camadice ? 
Ans. About the same. 
. Where was the Senaca discovery ? 
Ans. Perhaps 100 feet from the Cayuga. 
Q. In what direction ? 
Ans. As near due east as I could place it. 
Q. How deep was it? 
Ans. The shaft in the drift, I think, was 43 feet. 
Q. What drift are you talking about? 
Ans. The drift of the Senaca. 
Q. Is this the same workings that you spoke of in your previous exam- 
ination as parcel of the Cayuga workings ? 
Ans. No, sir. 
Q. How far is it from ident 
Ans. The mouth of the Cayuga drift and the Senaca drift might be 18 
feet apart. 
Q. How long was this Senaca drift? 
Ans. I measured it once, but I don’t recollect; it may be 100 feet. 
Q. When you say drift, do you mean a drift on the vein or a cross-cut? 
Ans. A drift on the vein. 
Q. From what was this Senaca drift started ¢ ? 
Ans. From the discovery. 
Q. Which way did it run from the discovery ? 
Ans.. As near westerly as I could locate it. 
151 Q. How close did this Senaca drift come to the Cayuga dis- 
covery ? 
Ans. Right under it. 
Q. You speak of the shaft in the drift on the Senaca; was this the 
Senaca discovery shaft ? 
Ans. The mouth of the drift was the discovery or near it. The shaft 
of 42 feet that I speak of was not the discovery shaft. 
Q. Were the Senaca and Cayuga locations on the same vein? 
Ans. They were not. 
Q. How far apart were the Cayuga and Senaca veins ? 
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Ans. A very short distance; I could not give the number of feet. 

Q. About how far? 

Ans. It might have been 18 feet at one place. 

Q. Were they parallel veins ? 

Ans. No, sir. 

Q. Was the Senaca vein north or south of the Cayuga? 

Ans. In an easterly direction. 

Q. What was the course of the Senaca ? 

Ans. As near easterly and westerly as I could put it. 

Q. What was the course of the Cayuga vein? 

Ans. I don’t remember. I did look at the field-notes, as recorded on 
the patent deed, but I don’t remember. 

Q. I am not speaking of the field-notes; I asked you in what direction 
the vein of the Cayuga ran. 

Ans. Same direction of the survey. 

Q. If the Cayuga and Senaca are not the same vein, how could a drift 
on the Senaca run right under the Cayuga discovery ? 

Ans. It diverged as far as they went from the discovery. 

Q. What discovery ? 

Ans. The Cayuga. 

Q. Then at the Cayuga discovery and right under it, the Cayuga 
152 and the Senaca were the same; is that correct? 
Ans. It crossed there, but not at right angles. 

Q. How far below the bottom of the Cayuga discovery was this Senaca 
drift? 

Ans. I measured that with Albert Johnson, but I don’t remember. 

Q. State about how far below. 

Ans. I guess it was 20 feet. 

Q. Did this Senaca drift start at the surface ? 

Ans. Yes, sir. 

Q. Between the Senaca discovery and the Cayuga discovery does the 
ground rise or fall or is it on a level between the lines of those discov- 
eries ? 

Ans. It rises from the Senaca to the Cayuga. 

Q. How much does it rise ? 

Ans. I don’t know exactly. 

Q. On going west 100 feet on the Senaca you have to gain 40 feet in 
depth to make that Senaca drift 20 feet below the bottom of the Cayuga 
discovery ; is not that a fact? 

(Complainants’ counsel objects as not being cross-examination.) 

Ans. I think it is more. 

@. More of a depth or more of a distance? 

Ans. More of a depth. 

Q. Who discovered the Cayuga, Honenjoy, and Camadice ? 

Ans. James W. Ames and Walter N. Webster. 

Q. In making the survey for patent on the Cayuga did you follow the 
course given in the original record ? ; 

Ans. Yes, sir. 

Q. What is the course given in the original record of the Cayuga? 

Ans. Easterly and westerly. 
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Q. There is a bend or angle tn the Cayuga or Palentia; does 
153 ‘the original record call for that bend ? 
Ans. No, sir. 

Q. The original record of the Cayuga calls for 3,000; feet why did you 
patent it for 2,800 ? 

(Detfendants’ counsel objects as not being proper cross-examination.) 

Ans. A large rock on the eastern end, difficult to measure over, and took 
that much less. 

Q. Did you drop the whole 200 feet off the eastern end? 

(Complainants’ counsel objects, same reason as before.) 

Ans. Not certain, but think so? 

Q. The original record of the Cayuga calls for a course northwest and 
southeast ; why then do you say that it called for a course easterly and 
wester ly? 

(Complainants’ counsel objects for same reason last above.) 

Ans. I could not give the points of the compass ; that was as near as I 
could get at it. 

Q. Why did you say that the record called for easterly and westerly ; I 
was not asking about the course of the vein at that time ? 

(Complainants’ counsel objects for same reason as before.) 

Ans. That was the best of my recollection. 

Q. You say that the Cayuga was located just where it was patented ; 
how can you say that when it is located northeast and southwest as the 
record reads, and is patented with a difference of at least 85° from that 
course ? 

(Complainants’ counsel objects as immaterial ; not cross-examination.) 

Ans. That was my judgement of points of compass. 

, Q. You say that you put the stakes, when you carried the chain, in the 
same holes where the old posts had been.. What old posts do vou refer 

to? 
154 Ans. I mean the stakes of the discovery. 

Q. What stakes do you mean‘ | 
Ans. I mean the stakes of the macs and not the stakes around the 
claim. | 

Q. You say in your direct examination “ We put up new stakes ; the 
stake’ were down in the same holes as the old stakes were in.” Do you 
now contradict that statement ? 

Ans. I understood myself to say the stake at the discovery. 

Q. You said before you set these stakes, while you carried the chain. 
Is that statement correct ? 

Ans. Yes; I carried the chain; I was chain-carrier when fhey put the 
stakes in. 

Q. You did not then refer to the stakes which lined the lode as you 
earried the chain ? 


Ans. No, sir. 


By consent of counsel the further taking of testimony is continued until 
Friday, the 11th day of April, A. D. 1884, at 9 o’clock a. m., at my office 
in Denver. 


(Signed) JOHN W. WEBSTER, 
Examiner. 
0465 6 
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Pursuant to the foregoing continaaiies this Friday, the 11th day of 
April, A. D. 1884, at 9 o’clock a. m., at my office in Deny er, counsel for 
the respective parties being satiny Erskine McClellan, in continuation 
of his testimony begun on yesterday , deposed and testified as follows: 

Q. How many years since you have seen the Honenjoy, the Senaca, 
and Camadice shafts ? 

Ans. Eleven years. 

Q. Where are they now; are they in existence ? 

Ans. I suppose the lower part of the Senaca is in existence; as to the 

others, they are obliterated. 
155 Q. How did the two shafts, the Honenjoy and the Camadice, 
lie to each other? 

Ans. They were not far apart on the eastern or southeastern side of the 
Cayuga; on the lower side; I couldn’t tell you exactly how far apart they 
are. 

Q. State how far, as nearly as possible. 

Ans. They might have been 20 or 40 feet apa art. 

Q. Who first pointed out these shafts to you? I mean the whole four 
of them. 

Ans. When I purchased the veins of J. W. Ames I went again to see 
those shafts standing on the dump of the Cayuga; Mr. Ames pointed to 
the Camadice, Honenjoy, and Senaca lodes, saying this is the discovery of 
each, and this here is the lode—the Cayuga—where we were standing. 

Q. On the same day, by four records made by the same parties, these 
four lodes were claimed, and each record calls for a discovery shaft at the 
ssame point, and one runs northeast and southeast, one north and south, 
one east and west, and one northwest and southeast; do you mean to say 
that four different shafts were intended by the parties who made that 
record; and, if so, why did they choose the four right-angled courses, 
and why did they locate the discovery shaft of each at the same point. 

(Complainants’ counsel objects as immaterial and irrelevant and_ not 
proper cross-examination, assumes a fact not proven, and is speculative.) 

Ans. It was not located on that day at all; I mean the day on which I 
tood on the dump. They did not locate them at the same point; they 
located them at discoveries of each shaft. I did not understand that they 
did take right-angled courses from the shafts pointed out to me. 

Q. Did you ever look at the records of these four lodes ? 

Ans. No, sir. 

Q. Why, then, did you swear that the Cayuga was patented just 
156 ~~ where it was located ? 

Ans. Because I have got the original certificate in my possession 
at the present time of the Cayuga 

q. If so, it shows it was located almost at right angles to its course as 
patented ; it is further from the patented lines than any other of the four 
lodes ; why, then, did you swear that the Cayuga was patented the same as 
located ? 

(Complainants counsel objects to all this question except what follows 

“why,” inclusive, on the same grounds before stated.) 

Ans. I believe it to be patented just as located. I swear that it is pat- 
ented just as it is located, as near as I could fix it. 

Q. It is absurd to say that it is patented as located on the record, when 
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day of the two courses are at right angles, “De you mean then to say that it was 
sel for patented as staked on the ground ? 
uation _ (Complainants’ counsel “objects to the first part of the question as im- 
Ss pertinent, and for the reason last above stated.) 
enac: Ans. As the ground shown me by Mr. Ames when I purchased. 
Q. Please answer the question. Did you follow the stakes on the 
ground ? 
Ans. No, sir; but one stake at the discovery. 
to the Q. When you made the survey and put a new stake at the discovery, 
when you carried the chain, what, if anything, was put on that stake ? 
udice, (C ‘omplainants’ counsel objects, as immaterial and irrelevant and not 
eross-examiination. ) | 
f the Ans. A board nailed across the stick a few days afterwards with a dia- 
they gram of the lode on it, for application for patent. 
Q. Were you examined as a witness in the injunction proceedings in 
1871 or 1872 between the Cayuga Lode and the Compass and Square, or 
No. 5? 
four (Complainants’ counsel objects as irrelevant, immaterial, and not cross- 
examination.) 
) see Ans. I think not; might have been but don’t think so. 
d to 157 Q. Did not your ‘side take the position, and did not Ames, the 
r of discoverer, swear that there were four different lodes in the Cay uga 
5 diseove ry shaft ? 
hese (Complainants’ counsel objects, because it is immaterial and irrelevant 
the and not cross-examination.) 
ith, Ans. I can’t recollect of hearing Mr. Ames’ evidence. 
“ei Redirect examination : 
on Q. What work was done on the Cayuga ground after the Cayuga par- 
ties were e ap ‘led from the drift, as stated by vou in your former deposi- 
ot tions, by the Cayuga parties or their lessees, ‘if any? State the character 
) and extent of the same fully. 
¢ (Defendants’ counsel objects ; not rebuttal.) 
4y Ans. They run a drift on the vein about 60 feet, taking out some min- 
oy eral, in a westerly direction, approaching the discovery shatt of the Cayuga, 
: by Walter N. Webster and Erskine McClellan. Samuel W atson, lessee, 
sunk a shaft near the mouth of the drift, on the Cayuga Lode, 20 feet, 
and drifted easterly from the bottom of the shaft about 30 feet on the vein 
at of the Cayuga Lode. Eli Streeter hired two men and sent them up to 
work on the Cayuga Lode. They worked several days on the Cayuga 
- Lode. I did not see what they did; I was not there; Streeter did it. 
Q. By whose direction or permission did Mr. Streeter cause these men 
. to work there ? 
" Ans. Erskine McClellan. 
: @. Was this work to which you have just testified, or any part of it, 


and if a part only, state what part was, done before application for patent 
on the Cayuga made in December, 1872? 
Ans. All was made before the application for patent except Streeter’s. 


U 


Recross-examination : 
Q. All this work was done except Streeter’s prior to the final decision 
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of Judge Belford in which he decided against the Cayuga and in favor ot 
the Compass and Square. Is that the case? 
158 (Complainants’ counsel objects as irrelevant and immaterial, it 
assumes facts not proven by any competent evidence.) 
Ans. I don’t know the date of Judge Belford’s decision; I can’t an- 
swer. 
Q. Was it not done pending that litigation in 1871 and 1872 or be- 
fore ? 
(Complainants’ counsel objects for same reason above stated.) 
Ans. I can’t answer that; I don’t know. 
Q. In what vears was this work done? 
Ans. It was done before application was made for pateut except Street- 
er’s, 


(Signed) ERSKINE McCLELLAN, 


Subscribed and sworn to before me this 11th day of April, A. D. 
1884. , 
(Signed) JOHN W. WEBSTER, 


Examiner. 


Complainants’ counsel now produces WALTER N. WEBSTER, a wit- 
ness recalled, and, being sworn, deposes and says : 

Q. Were you one of the locators of the Camadice, Honenjoy, Senaca, 
and Cayuga lodes, and of each of them ? 

Ans. Yes, sir. 

Q. I show you Exhibit I, a plat, and call your attention to that por- 
tion of it purporting to represent the relative positions of the said lode 
claims as located, and ask you whether it in that respect correctly repre- 
sents the relative positions of those claims as located. 

Ans. No, sir; they don’t look correct to me. 

Q. State whether these lodes were all located from one shaft as repre- 
sented on said plant, and if not, state the fact in respect to the shaft of 
each. 

Ans. No, sir; they were not all discovered in one shaft ; the deepest shaft 
was on the Cavuga. The discovery shaft on the Cayuga was 30 feet deep, 

at the time made record ; it caved in some afterwards by not being 
159 timbered, and we started this drift on the Senaca to run under the 

shaft of the Cayuga. The shafts on the other veins the Camadice, 
Honenjoy, and Senaca, were below the Cayuga vein in an easterly direc- 
tion. We madea discovery on each vein, I mean discovery shaft, but our 
main workings and development were on ‘the Cayuga. 

Q. What work, if any, was done on the Cayuga ground and vein after 
you were finally expelled from the drift, as stated by you in the former 
deposition in this case, and if any, what work was done, and to what ex- 
tent after such expulsion and before the application for patent on the 
Cayuga in December, 1872? 

Ans. After we was expelled from the drift, we went onto the Cayuga 
vein, Mr. McClellan and myself, and we run on the vein westerly from 
the mouth of the drift towards the discover y shaft of the Cayuga about 
60 or 70 feet. There was a lease given to Mr. Samuel W atson by the 

company, Webster and McClellan, on the Cayuga vein. He sunk a shaft 


i THE U. 8. VS. THE MARSHALL SILVER MINING CO. ET AL. 85 


Avor ot about 20 feet, and drifted easterly something like 30 feet ; that was previ- 
ous, I think to applying fora patent. = Then I think was a lease given after 
rial, it the patent was applied for to Mr. Stanly, I have forgotten his given 
name, but he has been in the recorder’s office at Georgetown. He went 
mt an- to work there, and took in asa partner with him James O. Cannon; there 
was three of them, I have forgotten the other one’s name. They took out 
or be- some ore; I think he told me they took out one shaft that brought them 


$70.00 apiece for the time; that is what they told me; they run a cross- 
cut a few feet westerly to strike what was called the old creek channel, 
that cut down the lode in places ; that is where they took out their ore; it 

ras the last shaft they worked, they were sinking down this and taking 


‘treet- out their ore, and they came to a chunk of ore that was two feet thick, and 
they met Mr. Robinson coming up from below. This work was done 

N. after the application for patent was made. 
Q. Referring again to said Exhibit I, state whether the rela- 
. D. 160 tive positions of the Cayuga as located and the Cayuga as pat- 


ented according to this plat are correctly represented on the plat. 
Ans. No, sir; I think not. 


ach Ans. No,sir; I think not. 
Q. In what respect is the plat erroneous as to this relative position ? 
Wit- Ans. I think it is wrong in this Cayuga location course as they have 
got it here, and I think the relative position of the Cayuga, as patented, 
aca, and Senaca, are wrong where they diverge. : : 
‘ Q. What did you have, if anything, to do with the original location of 
the Cayuga on the ground ? 
or- Ans. I put up a stake as a discovery stake, wrote on it the Cayuga Lode, 
ode discovered such a date; I cannot recollect the date now, it was along in 
re- the fall of the year some time. 
Q. How did you determine the course of the vein at the time of loca- 
tion ? | 
re- ; Ans. We judged, as near as we could, from the show of the vein in the 
of shaft; we had no compass. 

Q. State whether you were present when the original survey for the 
ft patent of the Cayuga was made; and what, if anything, you had to do with 
p, such survey. 
1g Ans. Yes, sir; I helped on the survey, I was accompanying Mr. Bruné 
1e with the compass and setting the stakes. 

a, Q. How many stakes; and where, if any, were placed, to indicate the 
™ | exterior lines of the Cayuga at the time it was located ? 
r Ans, At the time it was located there was only one stake placed ; that 


was at the discovery shaft of the Cayuga. 
Q. State whether the general course of the Cayuga vein, as surveyed, 


r 

P ‘ was the same as the general course of the vein as located, and in what re- 
ts spect if the courses differed, if at all. 

Ans. I think it is correct; it looks so to me as surveyed on Exhibit I. 


(Pointing out the large profileonthe map.) It did at the time, as I 
161 understood the location ; that is where I wanted the lode to run. 
Q. Did the survey for patent correspond with the location in 
respect to the course ? 
Ans. It did not all the way through. 


é 
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Q. Point out on the large profile of Exhibit I where the course is changed 
from the original location. 

Ans. Well, I think it was changed at the bend, to the left of corner 5. 

@. How came that to be made? 

Ans. It was not by my orders, nor any of my partners; it was an error 
of the surveyor. It was against my express directions decidedly. 

Q. Who was the surveyor? 

Ans. Mr. Bruné, the deputy surveyor. 

Q. Was Mr. Bradford, the attorney of the applicants for patent on the 
Cayuga in Washington, ever in Colorado, to your knowledge ? 

Ans. No, sir; I never heard of his being there, to my knowledge. 

Q. Do you know John M. Bradford ? 

Ans. Yes, sir. 

Q. State when he first came to Colorado. 

Ans. When I first became acquainted with him, soon after he came, it 
was in the spring of 1875. 

Q. Have you been well acquainted with Leavenworth Mountain in the 
vicinity of the Cayuga Lode, Camadice, Honenjoy, and Senaca discovery 
shafts, ever since December, 1872? And, ifso, state to what extent, if at all, 
the grounds have been excavated on the surface, and what the effect has 
been upon the discovery shafts of these claims. 

Ans. Yes; I have been acquainted with the mountain for some time. 
Not quite so much recently, but pretty much the whole side of the mount- 
ain is covered over by others digging for float. The effect has been that 
these discovery shafts on the Honenjoy and Camadice are covered up. 

‘There is some show in the Senaca when they run the drift in. The 
162 Cayuga, the last time I was up, I think it was in 1882, the shaft 

was there, and I went directly to it, and found it a good deal filled 
up from débris and caving in. 


Cross-examination : 

Q. If those four lodes were located on from separate discovery shafts, 
why did the record call for a shaft on each one, described the same? 

Ans. I don’t know anything about that; I don’t know as they did de- 
scribe the same. 

Q. If these discovery shafts were 100 feet apart, more or less, why were 
they all recorded at the same distance from the monument ? 

Ans. I don’t know that it was that either. We didn’t used to record 
the way we do now; we didn’t make any survey. 

Q. Here paper shown witness Exhibit 2, and he is asked why did the 
record call for each shaft about 40 rods north of the discovery shaft from 
the Equator Lode, or substantially that language. 

(Complainants’ counsel objects on the ground that the exhibit shown 
witness does not contain such language, or substantially such language.) 

Ans. Well, sir, I don’t know why it called for it that way ; it was not 
intended that way. We didn’t measure, nor we did not have any survey, 
and for that reason it was put down different from what it is here. 

Q. Did these four lie in the same general direction as near as could be 
ascertained ? 

Ans. I think not. 

@. How did they run? 
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— 
Ans. Well, I didn’t get the point of compass. I don’t think they run 
the same part of the compass. ~ > 
Q. How deep was the discovery shaft on the Senaca? 
Ans. I couldn’t give the depth ; it was not very deep. It might have 
been 6 feet or more. I couldn’t tell exactly. 
” 163 Q. How far was the Senaca discovery from the Honenjoy discov- 
ery? 
Ans. Well; as near as I can think the matter over it might have been 
“a 30 or 40 feet. : 
Q. How far was the Senaca from the Camadcice ? 
Ans. Well, that might have been 40 or 50 feet; there was but little 
difference between it. 
Q. How far was the Senaca from the Cayuga ? 
Ans. Do you mean the discovery shaft? 
Q. Yes. 
Ans. I think it was in the neighborhood of 75 or 80 feet, as near as I 
could judge. 
(. How deep was the shaft in the Senaca drift? 
Ans. Well, we measured that, I think, if I recollect right, 32 feet. 
Q. Where was that drift started from ? 
Ans. 1 think it was started from a little above the discovery of the 
Senaca. 
Q. Who ran that Senaca drift ? 
Ans. Myself and Mr. Ames. 
t Q. How far was the mouth of that drift from the Chpien discovery ? 
aed Ans. It might be 65 or 70 feet; I can’t tell, it was so long ago; a good 


many years. 

Q. Did that drift ran under the Cayuga discovery ? 

Ans. I believe it did. 

Q. How could it run under the Cayuga discovery and not be on the 
Cayuga vein? 

‘Ans. Because it was at another point-of compass. 

Q. When that drift got under the Cayuga discovery was it on the Cay- 
uga vein or not? 

Ans. I think it was. 

Q. When you had a shaft and drift on the Senaca, a drift 100 
164 feet in length, as stated by McClellan, why did you state that your 
principal working development was on the Cayuga? 

Ans, I say so now; the drift was started for the purpose of developing 
the Cayuga. 

Q. Did you use a rod of any kind in tracing the supposed course of the 
Cayuga Lode? 

“= Ans. No, sir; I did not; that was not the way I got the course of it. 
Q. Did you use a rod in finding the vein in any manner, directly or in- 
| directly, or in tracing its course, directly or indirectly? 

(Complainants? counsel objects sas impertinent, immaterial, and irrele- 
vant. ) 

Ans. I located where I sunk the shaft that way. 

Q. Did you testify as a witness in the suit between the Compass and 
Square and Cayuga lodes in 1871 and 1872, either at the hearing in 
Denver or the hearing at Georgetown ? 

(Complainants’ counsel objects, as immaterial.) 
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Ans. I don’t understand that there was any suit in court ; it was so long 
ago I don’t know whether I testified or not. 

Q. Did you not in that litigation testify that there were 4 veins or lodes 
in that Cayuga discovery 

(Complainants’ counsel idiets as irrelevant and immaterial, not proper 
eross or redirect examination. ) 

Ans. I think not. 

Q. Don’t you know that in that litigation that that defense was made 
by your side? | 

(Compiainants’ counsel objects, as irrelevant, immaterial, and not cross- 
examination. ) 

Ans. I do not. 

Q. Did you ever see Robert Bradford, of Washington ? 


Ans. No, sir. 


165 Q. Was he not retained through his brother at Georgetown ? 
Ans. There was correspordence through his brother. 
(Signed) WALTER N. WEBSTER. 


Subseribed and sworn to before me this 11th day of April, A. D. 1884. 
(Signed) JOHN W. WEBSTER, 


Examiner. 


There being nothing further presented in proof, the testimony is closed 
> —) 7 — . | > e . 
before me, as examiner, this 11th day of April, A, D. 1884. 

(Signed) JOHN W. WEBSTER, 


Examiner. 
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The following witnesses claimed their fees, which were allowed and or- 


dered paid by U.S. marshal: 
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Examiner. 


(Endorsed: ) No. 1145. The United States vs. The Marshall Silver 
Mining Company and the Colorado Central Consolidated Mining Com- 
pany. Complainants’ testimony. Filed Apr. 26, 1884. (Signed) Kd- 
ward F. Bishop, clerk. 


And thereupon and on the same day came again the said John 

1683 W. Webster, examiner as aforesaid, and filed in said court and in 

suid cause his report of the testimony t taken on behalf of the de- 

fendants herein. And the said report is in words and figures as follows, 
to wit: 


= 


“t= 
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Examiner's report of defendants’ testimony. 


UNITED STATES OF AMERICA, 
District of Colorado, ss : 


In the circuit court of the United States for the district of Colorado. 


THE UNITED STATEs 
vs. 
THE MARSHALL SILVER MINING CoMPANY > 
and the Colorado Central Consolidated Min- | 
ing Company. 


‘Testimony of defendants, taken before me as examiner in their behalf at 


my office, in Denver, commencing on Wednesday, the 2nd day of Jan- 
uary, A. D. 1884. KR. 5S. Morrison, esq., appearing as counsel for de- 
fendants and Andrew W. Brazee, esq., U.S. district attorney, appearing 
as counsel for complainants. 


Defendants’ testimony taken by consent of counsel this 2nd day of Jan- 
uary, A. D. 1884, at my office in Denver; counsel for the respective 
parties being present. 


Defendants produce GEORGE TURNBULL, a witness in their behalf, of 
lawful age, who, being by me first duly cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth in relation to the mat- 
ters in controversy, deposed and testified as follows : 


Q. State your name, age, occupation, and place of residence. 

Ans. My name is George Turnbull ; age, 38 years ; occupation, broker ; 
and reside in New York City, New York. 

Q. Do. you know Walter N. Webster, the witness who testified this 

morning ? 
169 Ans. I do not. 
Q. Did you ever live at Mill City? If so, when did you leave 

there ? 

Ans. I have lived at Mill City ; I left there about August, 1878. 

Q. How long before you began to negotiate for the purchase of the No. 
5 Lode? 

Ans. About one year. 

Q. Did you ever have such a conversation with Walter N. Webster as 
he testified to this morning ? 

Ans. I never did. 

Q. Where did you first hear of the existence of the so called Cayuga 
Lode? 

Ans. Last spring, at Washington. 

Q. Are you the party who bought the No. 5 Lode, with other property, 
from the Marshall Silver Mining Company ? 

Ans. I am. 

Q. When did you buy it? 

Ans. I think in November, 1879, or about that time, when the sale was 
consummated. 


Q. What did you pay for it? 


92 THE U. S. VS. THE MARSHALL SILVER MINING CO. ET AL. 


Ans. I don’t recollect the exact price and conditions of sale, but the 
price mentioned in the deed was much more than the consideration paid for 
the property ; I think it was about $75,000.00 less than mentioned in the 
deed, which would make it about $175,000.00 dollars paid for the property. 

Q. What property did this pay for? 

Ans. This bought the Marshall Silver Mining Company’s property, in- 
cluding Lodes No. 5, No.6, No. 7, No. 8, No. 10, with mill site, the Will- 
iam B. Astor claim, the Marshall tunnel, and other properties. 

Q. Who did vou have to examine the title when you bought it? 

Ans. General B. M. Hughes. 
170 Q. Did either General Hughes, your attorney, or any person 
else ever inform you of the claim of Webster, McClellan, and Rist 
on the Cayuga Lode or the alleged existence of that lode? 

Ans. I never heard of such a property ; did not know of such a prop- 
erty in existence. 

Q. Do you know George W. Hall, of Georgetown ? 

Ans. I do. 

Q. Did he have anything to do in negotiating the sale to you of any of 
the Marshall Company property ? . 

Ans, He did not. 

Q. With whom did you deal for that property in your purchase? 

Ans. With Francis J. Marshall, and he sold it to me as president of the 
Marshall Silver Mining Company. 

Cross-examination : 

Q. When did you first go to live at Mill City? 

Ans. In the summer of 1877. 

Q. What business were you engaged in then? 

Ans. Ore buying or sampling business. 

Q. Anything else ? 

_Ans. No, sir; with the exception of giving a little money to prospect- 
ors for prospecting purposes. : 

Q. When did you first commence negotiations which resulted in the con- 
veyance to you of the property mentioned in Exhibit O? 

Ans. About one year after leaving Mill City, which was about August, 
1879. 

Q. Had you in the fall of 1877 or spring of 1878 formed any inten- 
tion of negotiating for such purchase ? 

Ans. No, sir; I had not. 

Q. Are you able to recall all the conversations you may have had in the 
fall of 1877 or spring of 1878 with different persons in respect to their min- 

ing claims and troubles respecting the same ? 
171 Ans. No, sir; that would be too much of a burden to carry, to 
remember it all. 

Q. Was the $175,000.00 dollars mentioned by you as paid for the prop- 
erty described in Exhibit O, paid in money or partly in money and partly 
in something else ? 

Ans. To the best of my recollection it was paid mostly in money, and 
F. J. Marshall subscribed individually to a small amount of the stock of 
the Colorado Central Consolidated Mining Company, to which it was after- 
wards sold. After the property was sold to the New York pool, consist- 
ing of Paul Lichtenstein, Mr. Wilcox, Charles C. Dodge, and others, Mr. 
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H. M. Holden arranged to take a certaimamount of stock ave forgot- 
ten the exact amount—for himself, George W. Hall, and F. J. Marshall ; 
how much they took individually I never knew; this was to assist the 
Colorado Central Consolidated Mining Company in closing out their 
stock, and making it a full paid-up stock. 
~ Q. About how much was paid in money by you, and to whom was the 
money paid, in consideration of the conveyance by Exhibit O ? 
Ans. I don’t recollect ; the transaction is so complicated that it would 
ome be very hard for me to itemize it. 

Q. Are you able to state what the consideration for Tunnel Lode No. 
5 was, in the sale to you? 

Ans. I haven’t the least idea, as the property was all put in, in one lot, 
not itemized. 

Q. What was your connection with the Colorado Cuuits al Consolidated 
Mining Company at the time of its organization, and what has your rela- 
tion to that company been since that time? 

Ans. At the time of its organization I don’t remember having any con- 
nection with it. Was made a director the first year, but don’t remember 
of having anything to do with the organization of th: at company. I think 

I was in Denver when that company was formed. 
172 Q. We re you a stockholder and one of the first directors of the 
company ? 

Ans. Yes, sir. 


Q. Did you negotiate the purchase of the properties mentioned in Ex- 
hibit O with a view to the organization of the Colorado Central Consoli- 
dated Mining Company ? % 
Ans. I sold the property to a pool who had that in view; I did not. 
Q. Did you negotiate such purchase at the request of the gentlemen 
mentioned as constituting the New York pool ? 
Ans. No, sir; some of the pool I had never met until afterwards. 
Q. Did you negotiate such purchase at the request of any one or more 
of the members of the New York pool , 
| Ans. No, sir. 
| Q. Did any of the members of the said New York pool contribute any 
| of the money paid by you to the Marshall Silver Mining Company | in con- 
| sideration of the conveyance by Exhibit O to you? 
| Ans. All the preliminary money for the negotiation I paid myself; 
| every dollar. 
| Q. How much was that ? 
Ans. I donot remember; the property was bought by me condition- 
ally on time, and sold by me for cash. 
Q. Who paid the unpaid balance remaining after the preliminary pay- 
— ment had been made ? 
. Ans. General Charles C, Dodie and others. 
Q. Mention the others. 
, Ans. I can’t mention the others; I don’t know how that was made up. 


After the first payment was made I turned the matter over to Charles C. 
Dodge to manage for me technically, although most of the money was raised 
by me personally to pay for the property. 

Q. What official relation, if any, did General Charles C. Dodge 
173 hold in respect to the Colorado Central Consolidated Mining Com- 
_ pany at its organization or in its first board of directors or trustees ? 


ee es 


TA NE RR LL NR A me Ne Seg te — . aye Rn Ne = ner a aa nn oN Aenean Ne te en pe net gna a Nh Se AD ae 


94 THE U. S. VS. THE MARSHALL SILVER M:NING CO. ET AL. 


Ans. He was made one of the first directors, as he was a large subseriber 
tothe stock. He never held any office in the company other than director, 
and was on the board only a very short time. 

Q. Did you personally examine patent of Tunnel Lode No. 5 before 
the conveyance to you ? 

Ans. I did not; I left it entirely to General Hughes as attorney. 

(Signed) — . GEORGE TURNBULL. 

Subscribed and sworn to before me this 2nd day of January, A. D. 
1884, 

(Signed) JOHN W. WEBSTER, 


Ervaminer. 


By consent of counsel the further taking of testimony on behalf of the 
defendants is continued until Monday, the 7th day of January, A. D. 
1884, at the hour of ten o’clock a. m. at my office in Denver. 

(Signed) JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing continuance this Monday, the 7th day of 
January, A. D. 1884, at ten o’clock a. m., at my office in Denver, coun- 
sel for the respective parties being present, upon the motion of defend- 
ants the further taking of testimony is continued until further notice to 
be given by defendants to complainant’. 

(Signed) JOHN W. WEBSTER, 


Leawiner. 


Pursuant to the foregoing continuance upon notice given by defendants 
to complainants, and by virtue of the order of the court, the taking of tes- 
timony on behalf of the defendants was resumed at my office, in Denver, 
this Tuesday the 12th day of February, A. D. 1884, at ten o’clock a. m. 

Counsel for the respective parties being present, defendants produce 
174. Francis F. Brung&, a witness of lawful age, who, being by me 

first duly sworn to testify the truth, the whole truth, and nothing 
but the truth in relation to the matters in controversy, deposed and testi- 
fied as follows: 


Q. State your name, age, occupation, and place of residence. 

Ans. My name is Francis F’. Bruné; age, 53 years ; occupation, civil 
engineer and U. 8. deputy mineral surveyor, and reside at Leadville, 
Colorado. 

@. Were you deputy U.S. mineral surveyor in December, 1872, and 
the year 1873 following ? 

Ans. I was. 

Q. Did you as such surveyor in your official capacity make the survey 
or for Tunnel No. 5 Lode, in controversy in this suit ? 

Ans. I did. 

Q. State whether in this application there was an amended survey, and 
if so, by what authority it was made. 

(Complainants’ counsel objects so far as it calls for authority, which au- 
thority must appear by writing.) 

Ans. There was such survey made by the authority of the surveyor- 
general of Colorado sent to me in writing. 
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Q. What became of that writing if you know? 

Ans. I have not the order at present ; it was either mislaid or destroyed. 
The order would be a private paper to any deputy, and for his private use ; 
I have made search for the paper and couldn’t find it ; I think it is lost or 
destroyed, I don’t know which. : 

y Q. Have you examined the records of the surveyor-general’s office, and, 
if so, what evidence do you there find showing that such an order was 
made for an amended survey, if any ? 

ma (Complainants’ counsel objects as incompetent and improper ; the records, 
feo. or a certified copy thereof, are the only proper evidence of what they con- 
tain.) 
Ans. I find that there is an amended plat of the Marshall Tunnel 
175 Lode No. 5 bound in book form at the surveyor-general’s office, 
and certified to by the surveyor-general. I made the plat myself 
and recognize it as such. 

Q. W hat was the difference between the original survey on the No. 5 
and the amended survey 

Ans. None whatever in their exterior boundaries, only changing the 
area between the two; the amended survey contained the full area of the 
claim, whereas the original survey contained all except that portion taken 
out by the Cayuga Lode. 

Q. Did you also make the survey for the Cayuga Lode? 

Ans. I did. 

Q. How, if you know, did the amended survey come to include the 
Cayuga area. By what means or authority was the amended survey al- 

+ a lowed ? 

(Complainants’ counsel objects as improper and incompetent, as calling 
for matter which can only properly appear from records and documentary 
evidence. ) 

Ans. by reason of the withdrawal of the applicants for patent of the 
Cayuga Lode at the Central City land office, and the subsequent order of 
the surveyor-general of Colorado to make the amended survey and plat 
in compliance therewith. 

Q. State, if you know, whether Erskine McClellan, one of the appli- 
cants for patent on the Cayuga, was aware at the time of the withdrawal 
of the application and the concellation of the Cayuga survey. 

Ans. I notified him of that fact (erased: * informed it was during the 
pendency of the publication of) after the withdrawal from the land office 
of the application for patent of the Cayuga Lode (erased : * within two or 
three weeks after the publication had been issued in the papers). 

Q. How long have you been a deputy U.S. mineral surveyor in Colo- 
rado ? 

a Ans. Ever since the year 1866, and have been such in Clear Creek 
. County about 12 years. 
Q. Since 1866, in round numbers, about how many surveys for patent 
on mineral lands have you made? 
176 Ans. I don’t know. There must be a good many hundreds of 
them. 


*This erasure and interlineation was made by the order of witness before signing. 
(Signed) John W. Webster, examiner. 
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Q. Was the matter of an amended survey a thing of rare or frequent 
occurrence ? 

(Complainants’ counsel objects as immaterial.) 

Ans. The amended surveys occurred occasionally from time to time as 
they are required by the department of the surveyor-general. 

Q. Were they made by the same authority that ordered the original 
survey in this case? 

(Complainants’ counsel objects as leading, improper, calls for matter 
which must appear of record or by document.) 

Ans. This amended survey was made by the same authority as the 
original. 

(. When an amended survey was made what was the practice of the 
office as to its including prior surveys interfering with it which had been 
cancelled ? 

(Complainants’ counsel objects as irrelevant and immaterial.) 

Ans. To allow the tull area to the amended survey. 

Q. In addition to your recollection of the facts of this case, have you 
made a personal examination of the plats and papers on file in ‘the matter 
of No. 5 application in the surveyor-general’s office? 

Ans. I have. 

Q. Do you either from your recollection or from such examination find 
anything out of the usual course of the land office at that time in the 
matter of such application on the No. Lode ? 

(Complainants’ counsel objects as improper, because it calls for a con- 
clusion of the witness.) 

Ans. I find nothing irregular from the usual manner of business as fol- 
lowed in the survey or-general’ s office. 

Q. State whether to your knowledge in the matter of the application 
on the No. 5 Lode, either in the land “office or in the surv eyor-general’s 

office, or in ‘the matter of the cancellation of the Cayuga Lode, any 
177  ~=monies were paid, offered, or promised, or bribes given, directly or 
indirectly, outside of the regular fees charged in such cases ? 

Ans. I don’t know of any, or ever heard of any. 

Q. State if, after the entry of No. 5 Lode, you made approved official 
surveys of any other lodes covering the ground once occupied by the can- 
celled survey of the Cayuga Lode. And, if so, how did the plats of such 
surveys s stand to the Cayuga survey? 

(Complainants’ counsel objects as irrelevant, immaterial; it is improper 
inasmuch as it assumes that the Cayuga Lode had been cancelled. The 
approval could only appear by record.) 

Ans. After the survey of Tunnel Lode No. 5 I made a survey of Tun- 
nel Lode No. 6, which conflicted with the Cayuga Lode, and the full area 
of Tunnel Lode No. 6 was given to said last-named lode without reference 
to the Cayuga; also, I made a survey of Tunnel Lode No. 7, to which the 
above applies, meaning the full area was given to it without taking notice 
of the Cayuga Lode. 

Q. Was the Cayuga Lode, after the amended survey of the No. 5, of 
which you have spoken, ever recognized by the surveyor-general’s office as 
a subsisting survey, up to the time that you left Georgetown, in 1878, 
and removed to Leadville in your work as a deputy surveyor? 

(Complainants’ counsel objects as irrelevant, immaterial, and it is im- 
proper as calling for the conclusion of the witness. 
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Ans. I never knew that the Cayuga Lode was ever recognized in the 
surveyor-general’s office since the withdrawal of its application for patent, 
or since T left Georgetown. ” 

Q. At the time of the survey and‘amended survey on the No. 5 Lode, 
who was chief clerk in the surveyor-general’s office, and when, if you 
know, did he die? | 

Ans. KE. W. Cobb, and he died about two years ago, I think. 


178 Cross-examination by counsel for complain: unt: 


Q. When did you inform Erskine McClellan of the cancellation, 
or so-called cancellation or withdrawal, of the application for patent on 
the Cayuga Lode? 

Ans. Shortly after the withdrawal of the application for patent of the 
Cayuga Lode. (Erased: *About two or three weeks after the notice of 
publication of Tunnel Lode No. 5 was given in the newspapers.) 

Q. In what newspaper ? 

Ans. Published in Georgetown; either the Union or some other paper 
published in Georgetown ; I don’t remember the name of the paper. 

Q. When was the first public: ition of that notice? 

Ans. I don’t know; it was in the spring of 1873, I think; I don’t 
know the dates. 

Q. Where were you and Mr. Erskine McClellan at the time you say 
you gave him the notice above mentioned ? State particularly, as near as 
you can remember. 

Ans. I met him on a street in Georgetown. 

Q. Is that as near as you can recollect the place ? 

Ans. It was in the neighborhood of between Forbes 
McClellan Hall. 

Q. How are you able after eleven years, or nearly that length of time, 
to fix the time and place of this notice? 

Ans. I was employed by McClellan to make the survey of the Cayuga 
Lode for’ patent about that time, and thought it a matter of interest to in- 
form him of the proceedings in the land office at Central City. 

Q. Were you so employed by McClellan before or after this supposed 
notice ? 

Ans. I was employed by him before I gave him notice. 

Q. Did you survey the Cayuga for patent before the notice was given? 

Ans. I surveyed the Cay uga before the notice was given, 

Q. How long before‘ 

179 Ans. I gave “him notice some time during the spring of 1873 
within two or three weeks after the withdrawal of the application 
of the Cayuga Lode in the central land office. | 

Q. How long before this notice had you surveyed the Cayuga for patent? 
State about the time, as near as you can recollect. 

Ans. I surveyed the Cayuga Lode for patent about the beginning of 


. drug store and 


‘December, 1872. 


Q. How long was the beginning of December, 1872, before this sup- 
posed notice to McClellan was given by you ? 


*This erasure and interlineation was made by order of witness before signing. 
(Signed) John W. Webster, examiner. 
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Ans. I could not say exactly; something more than three or four 
months. 

Q. Is the withdrawal or cancellation, so called, mentioned and referred 
to by you on your direct examination, of the : applic: ition for patent on the 
Cayuga Lode, ‘the withdrawal of Jose ph Rist, so far as his interest was con- 
cerned ? 

Ans. If my memory serves me right, Mr. Rist had an interest in the 
Cayuga Lode, and he made the withdraw: al, and that 1 is the withdrawal I 
referred to in my direct examination. 

By agreement of counsel the further taking of testimony in this cause is 
hereby continued until Thursday, the 14th d: ay of February A. D., 1884, 
at ten o’clock a. m., at my office in Denver. 


(Signed) JOHN W. WEBSTER, Evaminer. 


Pursuant to the foregoing continuance this Thursday, the 14th day of 
February A. D., 1884, at ten o’clock a. m., at my office in Denver, coun- 
sel for the respective parties being present. 

(The complainants’ counsel objects to the alteration by erasure and inter- 
lineation of the answers of the witness Bruné to the first cross-interroga- 
tory and a subsequent cross-interrogatory In the same respect, and insists 

that if the witness, on reflection, is satisfied that he has made a 
180 mistake in respect to time or circumstance the proper way for such 

mistake to be corrected is by a statement in explanation at the end 
of his evidence, and not by erasure and interlineation of his evidence as 
given and written down by the examiner.) 

(Signed) FRANCIS F. BRUNE. 

Subscribed and sworn to before me this 14th day of February, A. D. 


1884. 


(Signed) JOHN W. WEBSTER, Evaminer. 


Defendants produce GEORGE W. HALL, a witness in their behalf, who, 
being by me first duly sworn to testify the truth, the whole truth, and 
nothing but the truth in relation to the matters in controversy, deposed 
and testified as follows : 

Q. State your name, age, occupation, and place of residence. 

Ans. My name is George W. Hall; age, 58 years; occupation, mining 
superintendent, and reside at Ge orgetown, Clear Creek County, Colorado. 

Q. Are you the agent and manager of the Colorado Central Consoli- 
dated Company, defendants ? 

Ans. I am. 

Q. How long have you been such agent? 

Ans. Since the organization of the company. 

Q. During that time have you been personally present at the mines 
overseeing its development ? 

Ans, Ihave. 

Q. When did you first know the No. 5 Lode? 

Ans. I became somewhat acquainted with the underground workings of 
the No. 5 about the year 1875. 

Q. Was that in connection with the company known as the No. 5 Min- 
ing Company ? 

Ans. It was. 
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181 Q. Did the operation of that company have anything todo with 


the surface or surface workings of the No. 5 Lode, or to what part 
of the lode were they confined ? 

Ans. It had nothing whatever to do with the surface or surface work- 
ings. The portion of “the mine that I was interested in then in connee- 
| ee tion with the No. 5 company was in the Marshall Tunnel, and below the 

i tunnel level, and about 400 feet below the surface. 

Q. When did you first hear of the existence of the so-called Cayuga 

oo Lode, or the claim of McClellan and Webster to part of No. 5 Lode, by that 
name? 

Ans. I can’t say positively when I did first hear of it, but to the best 
of my recollection it was after the patent in the Cayuga Lode was issued. 

Q. Did you have any knowledge of it at the time ‘when the Colorado 
Central Company purchased the property ? 

Ans, At the time the Colorado Central Company purchased the prop- 
erty [ had not heard of the existence of such claim, nor for a long time 
after such purchase, and I did not know who the owners or claimants of 
the Cayuga were until some months after the patent was issued. 

Q. Can you state in general terms what amount was paid by the Colo- 
rado Central Company for the No.5 Lode? And if it was purchased along 
with other property without any specifie price upon that particular lode, 
state as near as you can about what proportion in value that lode repre- 
sented in the entire purchase. 

Ans. I don’t know that there was any separate value placed upon that 


A particular piece of property, but was purchased with other lode claims, L 

: think 15 in number, and about the total sum paid was in the neighbor- 

| hood of four hundred thousand ($400,000.00) dollars. It was one of the 
| principal lodes in that purchase. 


(. At the time of the purchase about how much money had 
| 182 been expended in developing this No. 5 Lode? 
| Ans. The developments at that time, in 1879, it had probably 
eost somewhere from $25,000.00 to $50,0' 10,00 dollars. 

Q. Is that amount independent of the Marshall Tunnel ? 

Ans. I should judge that $50,000.00 dollars would cover all the devel- 
| opments, including the Marshall tunnel, although I did not make a thor- 
ough examination of the development of the No. 5 Lode at that time. 

Q. Since the purchase of that property about how much have you ex- 
pended in development of the No. 5 Lode? 

(Complainants’ counsel objects as immaterial.) 

a I believe it is about $30,000.00. 

Q. To what number of feet in depth and to what extent in drifting was 
the lode developed prior to the commencement of this suit? 

” on (Counsel for complainants objects as immaterial.) 
. Ans. The lode is opened to the depth of about 600 feet, and I believe 
there is several thousand feet of drifts run. 

Q. Since you learned of this claim on the Cayuga Lode whether you 
have made any search to find the alleged developments on the Cayuga, 
what has been the result of that search? 

Ans. I have been upon the grounds several times since the commence- 
ment of this suit, and had different parties with me to point out the dis- 
covery of the so-c ‘alled Cayuga, but none of those who were with me could 
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point out the discovery, although they were men who were well acquainted 
with nearly all the workings on the mountain and were particularly in 
that locality, and who told me that they were working there at the time 
the Cayuga was discovered, but they could not find the discovery. The 
first that I learned anything about the discovery was through Mr. Fos- 
ter, who was surveying the ground for the purpose of locating the dis- 
covery of the Cayuga, when he pointed out to me the place where the 

discovery shaft should be according to the field-notes. Soon after 
1838 Mr. Foster had located it, J found a man who told me he could 

locate it. He was working there at the time, on the Square and 
Compass Lode, which was very near where the discovery of the Cayuga 
was made. I got this man to go up to the place and point it out to the 
surveyors, whie +h he did, and it proved to be the same place located by 
Mr. Foster as the discovery shaft. The place pointed out as the discov- 
ery has the appearance of there having been a shaft started or sunk a few 
feet deep, and is now caved in, so that it has the appearance of not hav- 
ing been more than 6 or 8 feet deep. - No one in passing by or examining 
that particular place would have any idea that there had ever been a sh: ft 
sunk there. A few feet southeast from there it has the appearance of 
there having been a cross-cut tunnel run in, which was said to have been 
done by the claimants of the Cayuga, and I judge if run in to where the 
shaft was supposed to be would be about 30 feet or 40 feet in length, but 
is caved in so that it is impossible to tell how far it was run in. 

(Complainants’ counsel object to so much of witness’s answer to last ques- 
tion as is hearsay. 

Q. During the time you have been connected with either the Marshall 
or the Colorado Central € ompany have you been personally acquainted with 
McClellan and Webster, the Cayuga claimants ? 

Ans. I have been quite intimately acquainted with Mr, McClellan since 
about the year 1870. I have no recollection ef ever meeting Mr. Webster 
until about the year 1881 or 1882. 

Q. During that time did either one of those persons ever make any 
demand or offer to do any work upon the Cayuga, or to be let into pos- 
session thereof, or make any assertion of title thereto before the commence- 
ment of this suit ? 

(Complainants’ counsel object as immaterial and irrelevant.) 

Ans. Neither of them ever mentioned the ('ayuga claim to me in any 

way up to within perhaps two months of the time of the commence- 
184 = ment of this suit or a little longer; there has been no work done 

on the Cayuga claim by Mr. McClellan and Webster or any other 
person since I became interested on Leavenworth Mount: ain, which was 
about 1878. 

Q. State whether there is any appearance of work done at the Cayuga 
discovery or cross-cut within ten years or more, so far as the eye can dis- 
cover. 

Ans. It has not now, nor did not have the appearance in 1878, of there 
having been any work done for a long time prior to that time. I passed 
the supposed discovery shaft of the Cayuga very many times since 1878, 
up to the present time, as a portion of my work on the Colorado Cen- 
tral property caused me to pass this point sev veral times during the week 
for a portion of the time since 1879. 
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Q. State whether there has been any enclosure, or other obstruction, 
which would have prevented the Cayuga parties going to work at that 
point, if they had desired so to do, diving the time you have had personal 
knowledge of the premises, 

Ans. None whatever. The discovery shaft is within a few feet of the 
wagon-road leading to the O. K. Tunnel. 

Cross-examination by COUNSEL FOR COMPLAINANT: 

Q. Did you pay any of the money, about $400,000.00 dollars, for the 
15 lode claims purchased by the Colorado Central Company, mentioned 
by you? 

Ans. I did pay quite a large sum of money. 

Q@. How much? 

Ans. Several thousand dollars. 

Q. How many thousand ? 

Ans. I paid twenty-five thousand dollars in money ; that, however, in- 
cluded one other claim, which was consolidated with this property. 

Q@. What claim was that? 
185 Ans. The Colorado Central Lode claim. 

Q. Did that make the sixteenth claim, or was that one of the fif- 
teen referred to? 

Ans. That is one of the 15 referred to. 

Q. How much did you pay for the Colorado Central Lode, if that was a 
part of the $25,000.00 dollars paid? 

Ans. One hundred and twenty-five thousand dollars. 

Q. Please state, if you personally know, who paid the balance of the 
four hundred thousand dollars purchase-price of the 15 claims, after de- 
ducting the $25,000.00 dollars paid by you, and what was such cash 
balance paid in. 

Ans. It was all paid in money, but I don’t know the parties who paid it. 

Q. To whom was the four hundred thousand dollars purchase-price paid, 
and what was it paid in? 

Ans. It was paid to the Marshall Silver Mining Company and to the 
owners of the Colorado Central Lode mining claim. 

Q. Was not some portion of this four hundred thousand paid in stock 
of the Colorado Central Consolidated Mining Company ? 

Ans. A portion of it was paid in stock in this way: The company was 
organized in New York and a portion of the money paid in, when I was 
informed that it would be necessary, in order to get the sale completed at 
once, for myself and two others to subscribe one hundred thousand dollars 
in cash, which we did; so that instead of our drawing out that amount of 
money I took stock for the $25,000.00 dollars. 

Q. How much stock, ifany, did the two others referred to in your last 
answer take? 

(Detendants’ counsel objects as immaterial and impertinent.) 

Ans. As I understand it, they took seventy-five thousand dollars in 
stock. 


@. Who were the two others? 
i86 Ans. It was Howard M. Holden and F. J. Marshall. 
Q. Was any other stock, so far as you know, taken, directly or 
indirectly, by any other persons as part of the purchase-price ? 
Ans. None to my knowledge. 


Re-examination by COUNSEL FOR DEFENDANTS: 
Q. To what extent, since the Colorado Central Company bought the 
No. 5 Lode, has it been an ore-producing mine? 
Ans. I don’t think there has been two thousand dollars taken out of 
the No. 5 claim since the Colorado Central Company have had _ the 
property. 


(Signed.) G. W. HALL. 
Subscribed and sworn to before me this 14th day of February, A. D. 
1884. 
(Signed. ) JOHN W. WEBSTER, 


Examiner. 


Defendants now produce ERNEST LE NEVE FOSTER, a witness on their 
behalf, who, being first duly sworn by me to testify the truth, the whole 
truth, and nothing but the truth in relation to the matters in controversy, 
deposed and testified as tollows: 


Q. State your name, age. occupation, and place of residence. 

Ans. My name is Ernest Le Neve Foster; age, 35 years; occupation, 
mining engineer and U. 8. deputy mineral surveyor, and reside at George- 
town, Colorado. 

Q. How long have you been a deputy U. S. mineral surveyor at 
Georgetown ? 

Ans. Some 4 or 5 years. 

Q. How long have you been employed by the Colorado Central, and in 
what capacity ? 

Ans.’ I have been doing work for them ever since the company was 
formed. 

Q. Have you been familiar during that time with the official surveys on 

Leavenworth Mountain, including the Cayuga survey ? 
187 Ans. I have been familiar with the several surveys located upon 
the mountain as shown by the surveyor-general’s corrected plats 
and some from actual knowledge on the ground. 

Q. State whether, in making an official survey, it is necessary to know 
the status of all prior official surveys as to whether they are subsisting as 
such or are cancelled. 

Ans. It is necessary to know, as all existing surveys which conflict with 
the new one have to be shown. 

Q. Have you made any official survey or surveys covering any part of 
the ground now claimed by the Cayuga ? 

Ans. I have made but one, and that recently. 

Q. During all the time you have been a deputy U.S. surveyor, how has 
the Cayuga survey before the issue of the patent stood on the corrected 
plat by which all subsequent surveys are made? 

(Complainants’ counsel objects, as immaterial, improper, and irrelevant.) 

Ans. It was not shown upon the plats. 

Q. Have you made any survey upon the ground to ascertain the lines 
of the Cayuga survey and its conflicts with or relation to the No. 5 Lode 
and other lodes or official surveys covering the same part of the ground ? 

Ans. I have. 

Q. State, first, its conflict, if any, with the No. 5 Lode, giving the lines 
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and area of conflict, and produce any plat you may have showing the 
same. | , 
(Complainants’ counsel objects, a3 immaterial, irrelevant, and incompe- 
tent; the defendant companies are estopped from showing any different 
lines or area than that expressed in the papers embraced in and accom- 
panying the application for patent of the Tunnel Lode No. 5, as shown 
in Exhibit C.) 
Ans. I can’t give the conflict exactly, but I can give it approxi- 

188 mately. There are two separate conflicts; the first begins at corner 

3 of the Cayuga Lode, and runs southwesterly along the south 
line of the Cayuga about 48 feet; thence along the north line of Tunnel 
Lode No. 5 northeasterly about two hundred and thirty-five (235) feet ; 
thence southeasterly along the east end line of the No. 5 Lode about thirty- 
five feet; thence southwesterly along the south line of the Cayuga Lode 
about one hundred and eighty-two (182) feet to the place of beginning. 
The second conflict begins at corner 2 of the Cayuga, runs thence south- 
westerly along the south line of the Cayuga about 4 feet; thence north- 
easterly along the north line of the No. 5 Lode about one hundred and 
fifty-five (155) feet; thence southwesterly along the south line of the Ca- 
yuga Lode about one hundred and fifty-two (152) feet. It consists of a 
triangle about one hundred and fifty-three (153) feet long, about four feet 
wide at the widest place, forming a point at the east end; the area of the 
latter one is about five one-hundredths of an acre, and of the former 
about one-eighth of an acre. 

Q. Is that the result of an actual survey upon the ground ? 

Ans. It is. 

Q. Were you able to locate the discovery of the Cayuga, and what, if 
anything, did you find there? 

Ans. I located the discovery shaft from short official corrections from 
well established points on the mountain, and which point was afterwards 
pointed out to me as the correct place for the Cayuga discovery shaft. 
There was a shallow hole on the surface, which had caved together, and 
there was a tunnel which had been driven in some 30 or 40 feet under 
and to it; the tunnel being caved together, it was not possible to examine 
it or survey it; I can’t say positively that the tunnel was driven to the 
shaft. 

Q. Where did this discovery stand with reference to the conflicting 

area between the No. 5 and the Cayuga? 
189 Ans. The discovery was not upon the conflicting ground. 
Q. How far was this discovery from the center line of the No. 
5 Lode? 

Ans. From 35 to 40 feet northwesterly of it. 

Q. What other surveys did you find conflicting with the Cayuga Lode, 
as patented? I mean surveys which have been patented or entered for 
patent since the’date of the alleged cancellation of the Cayuga survey in 
May, 1873, and before the entry of the Cayuga patent. 

(Complainants’ counsel objects on the ground that the question assumes 
witness knows of other surveys, and has verified them, and also knows 
what ground has been patented, and calls for irrelevant, immaterial, im- 
proper, and inadmissible parole evidence.) 

Ans. There is the Tunnel Lode No. 6, survey lot No. 248, which is 
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patented; Tunnel Lode No. 7, survey No. 274, which is patented; the 
Gates Lode, survey No. 399, which is patented ; the Reynolds Lode, sur- 
vey No. 515, which is patented; the Halevon Lode, survey No. 605, which 
is patented; the Cuba Lode, survey No, 259—I am not positive whether 
that is patented or not, but [ believe it is. The Coulter Lode, survey No. 
530, which I believe also to be patented ; the Standard Lode, survey No. 
1483, which is patented; the Colorado Central Lode, No. 261, which is 
patented ; the Creole Lode, survey 1556, for which there is a receiver’s 
receipt, and I “ange pare nt is issued, I am not sure; also the Argentine 
Lode, survey No. 1291, which I believe also is pate nted. I believe that 
covers all the ea which are in conflict with the ( Cayuga. 

Q. Do the official survevs upon which the lodes you have mentioned 
were patented share the Cayuga survey so as to exempt it, or do they 
share it as parcel of the several claims patented over it? 

(Complainants’ counsel objects for same reasons last-above stated.) 

Ans. In every case, so far as | know, the Cayuga area has not 
190 been exempt from the general surveys before mentioned. 

Q. Do you mean that the United States had sold the Cayuga 
ground to the various patentees of the several lodes vou have mentioned 
before the same ground was patented again to the Cayuga parties? 

(Complainants’ counsel objects as irrelevant, immaterial, and improper; 
that the sales made by the United States cannot be shown by parole, and 
the question is leading.) 

Ans. That is exactly what I mean. 

Q..What proportion, if any, of the total area of the Cayuga Lode was 
left unpatented at the time of its entry by the Cayuga parties? 

(Complainants’ counsel object, as wholly immaterial.) 

Ans. I do not think it would exceed two-tenths of an acre; the full 
claim of the Cayuga would have been about 3 & 5%,ths acres. 

Q. Which, if any, of the patented lodes you have mentioned covers 
the discovery shaft of the Cayuga? 

(Complainants’ counsel objects as immaterial.) 

Ans. The Tunnel Lode No. 6, survey No. 248. 

Q. When was Tunnel Lode No. 6 patented ? 

(Complainants’ counsel objects, that the time can only be shown by the 
patent.) 

Ans. I don’t know the exact date. It must have been issued about 
1873 or 1874. The publication was made in the early part of 1873. 

Q. During the time you have been familiar with this ground, has any 
work or improvements been done upon its by any parties purporting to 
represent the Cayuga Lode? 

Ans. None to my knowledge. 

Q. How many location certificates or records do you know of being 
made upon the so-called Cayuga discovery shaft ? 

(Complainants’ counsel objects as immaterial.) 

Ans. I know of four records which were made at the same time 
191 by the same parties in almost identical words, one of which was 

the Cayuga. All of said records locating their discovery shafts at 
the same point, and, therefore, apparently being ‘four records from the one 
shaft; I can’t remember the full names. One, I believe, was the Cama- 
dice, another the Cayuga; I can’t remember the other two. 
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Cross-examination : : 

@. Are you employed by the Colorado Central Consolidated Mining 
Company ; and, if so, in what capacity and how long have been so 
employed ? 

Ans. I am not employed by them in any other capacity than as before 

= stated. 

Q. In what capacity, if any, were you employed by the Marshall Sil- 

ver Mining Company, and when did such employment commence and 
~~ when did it cease ? 

Ans. I was employed as secretary and treasurer of that company in 
January, 1879, until the sale of the property to the Colorado Central Com- 
pany ; since then I have charge of their books and papers up to the pres- 
ent time, though I can’t say that I am-in their employ at the present, as 
they employ no one at the present time. 

Q. Did you make field-netes or any memoranda of the course and dis- 
tance of objects by means of which you claimed to have located the place 
of the discovery shaft of the Cayuga Lode ; and, if so, have you such notes 
or memoranda with you at this time? 

Ans. Yes, [ made notes, and they are mostly shown upon the plat I 
have here. 

(. Now state, if you please, the data from which you claim to have 
located that shaft in such a way that a competent surveyor going upon the 
ground could verify the result which you claim to have arrived at in re- 
spect to the place of that shaft. | 
Ans. He could begin at the bearing tree, to corner 3 of survey No. 204, 
i a of the Hidden Treasure Lode, from the official notes of which he can 
192 find the position of corner 3 of that survey ; from there he can run 

the south line of that survey to corner No. 4 of same survey ; 
thence north 86° 12’ west 63,8, feet, which will take him to corner 4 of 
the Saco Lode, survey No. 229; thence south 34° 45’ west 1714 feet to 
corner No. 6 of the Cayuga Lode, survey No. 231; thence south 23° east 
25 feet will take him to the center of that shaft, or he can begin at the 
Equator deep shaft ; thence on a course north 21° east 410 feet to corner 
1 of the Hidden Treasure Lode, from which he can find corner 4 of the 
Hidden Treasure Lode, survey No. 204, by following the official notes of 
that survey, from which point he can find the Cayuga shaft as above de- 
scribed ; or you can begin at corner 5 of Tunnel Lode No. 7, survey No. 
274, and run thence south 42° 10’ east 142.3, feet, which will bring him to 
corner 5 of Tunnel Lode No. 5; thence north 10° 10’ east 90,5; feet, 
which will bring him to corner 6 of the Cayuga, where the discovery is 
found as above given. Also from the discovery of the Reynold’s Lode 
north 4° 20’ west 57 feet takes you to corner No. 5 of Tunnel Lode No. 
be 5, from which the Cayuga shaft is found the same as above described. 


" (Signed) ERNEST LE NEVE FOSTER. 
Subscribed and sworn to before me this 14th day of February, A. D. 


1884, | | 
(Signed) JOHN W. WEBSTER, 


Examiner. 


Defendants also produce Byron E. Cox, a witness on behalf of defend- 
ants, who, being duly sworn by me to testify the truth, the whole truth, 


and nothing but the truth in relation to the matters in controversy, de- 
posed and testified as follows : 


Q. State your name, age, occupation, and place of residence. 
Ans. My name is Byron E. Cox; age, 48 years; occupation, miner and 
prospector, and reside at Silverton and Rico, Colorado. 
Q. For how many years have you been a miner and prospector 
193 in Clear Creek County ? 
Ans. I eee Sea and mined there from the spring of 1865 
to the summer of 1872. 
Q. Did you know the Cayuga Lode, on Leavenw orth Mountain? 
Ans. I knew a prospect hole there that was called the Cayuga. 
Q. Was that prospect hole the same hole which McClellan and Webster 
claimed as the discovery shaft on the Cayuga Lode? 
Ans. I never knew of but one prospect shaft there by the name of the 
Cayuga, and I suppose it was. 
Q. “Was that hole or shaft sunk i in, and what did it disclose? 
Ans. Sunk through the sand into the bed rock; I failed to discover any- 
thing there in the shape of a lead; the shaft was sunk into the granite. 
Q. How often have you seen that shaft? 
Ans. I was there several times, I could not say how often; I never was 
down in the hole but once. 
Q. Did you know Walter N. Webster? 
Ans. I knew a man there by the name of Webster who claimed this 
hole. 
Q. Did you ever inform him that there was no lode in that shaft, and 
what, if anything, did he say about it? 
Ans. I have made light of it, and jested with him as much as to tell 
him that there was no vein there. He would get indignant over it, as a 
matter of course. 
Cross-examination: 
Q. When was you down in this hole you refer to? 
Ans. I could not say whether it was in the summer of 1867 or 1868; 
somewhere along there; I don’t exactly remember. 
Q. What induced you to go down into the hole? 
Ans. To see whether there was a vein there. 
Q. Who was present at the time, if any one? 
Ans. Mr. Caleb Stowell. We were prospecting together at the 
time. 
194 Q. Was any one at work there? 
Ans. No, sir. 
Q. When you jested with Webster about the hole did he claim that he 
had discovered a vein in it? 
Ans. He claimed he had a vein. 
Q. At the time you went down into the hole, how long had you been 
prospecting for mineral veins, lodes, ledges, or deposits? 
Ans. I had been making it a business since 1859, or a specialty. 
Q. Are you able from recollection to state whether all or any, and if 
any, what, prospect holes which you went down into as long ago as 1867 
or 1868 contained mineral and which did not? 


Ans. Some of them, I presume, I might name; I don’t suppose that I 
could remember all the shafts I went: into. 

Q. Now what was there if anything in the circumstance of your going 
into the so-called Cayuga prospect hole which enables you to now state 
that you didn’t see any mineral in it? 

Ans. By jesting with Mr. Webster about it, and I felt sorry to see a 
man digging where I didn’t think there was anything. 

Q. How ‘did the defendants in this case, or their agents or counsel or 
lawyers, find out that you could testify so long after your being in that 
hole what the result of your examination or conclusion’ was? 

Ans. I was asked the question here by General Marshall within the last 
3 or 4 or 5 weeks, and I told him what I remembered in regard to the 

matter what I have sworn to. 


(Signed) | BY RON E. COX. 


Subscribed and sworn to before.me this 14th day of February, A. D. 
1884. 


(Signed) | JOHN W. WEBSTER, 
Examiner. 
195 By consent of counsel the further taking of testimony is continued 


until Friday, the 15th day of February, A. D. 1884, at ten o’clock 
a. m., at my office in Denver. 
(Signed) JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing aa sgt this, Friday, the 15th day of Feb- 
ruary, A. D. 1884, at ten o'clock : , the counsel for the respective par- 
ties being present, the defendants ane ae ALBERT E. CHASE, a witness 
in their behalf, who, being by me first duly sworn to testify the truth, the 
whole truth, and nothing but the truth in relation to the matters in con- 
troversy, deposed and testified as follows : 


Q. State your name, age, occupation, and place of residence. 

Ans. My name is Albert E. Chase; age, 36 years ; occupation, mining 
engineer and deputy U.S. mineral surveyor, and reside at Georgetown, 
Clear Creek County, Colorado. 

Q. Did you, along with Mr. Foster, make the survey on which this map 
Exhibit I is based ? 

Ans. I did. 

Q. How much conflict in area do you find by actual survey between the 
Cayuga Lode. and the No. 5? 

(Complainants? counsel objects on the ground stated to a similar ques- 
tion put to the witness Foster.) 

Ans. I can only answer approximately. Ithink the conflict contains an 
area of between 5,000 and 6,000 square feet, although I do not wish to 
state it positively. The conflict is in the vicinity of one-eighth of an acre. 

Q. Do you believe that this map shows the Cayuga Lode as originally 
staked on the ground and its true relation to No. 5 Lode? 

(Comphainants’ counsel objects, as immaterial, irrelevant, and improper.) 

Ans. I believe the map shows the lodes practically as they were origi- 
nally staked. 
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196 Q. How do you account for the fact of the Cayuga patent or the 
plat in the Cayuga patent when collated with the plat in No. 5 
showing a greater conflict than you find by survey ? 

(Complainants’ eounsel objects as immaterial.) 

Ans. I account for it in this way. From an angle corner of each of the 
tunnel lodes a bearing is given to the mouth of the Marshall Tunnel ; on the 
surveyor-general’s pl its, the Marshall Tunnel Lodes are platted according 
to this official connection with the mouth of the Marshall Tunnel; by’ act- 
ual measurement on the ground, these distanees are found to be shorter 
than the distances given in the official notes, the effect is that on the cor- 
rected plats in the surveyor-general’s office the tunnel lodes appear to be 
further northwest or up the hill than they are actually found on the ground 
by about 20 feet. 

Q. Had this error in the corrected plat been discovered before the com- 
mencement of this suit ? , 

(Complainants’ counsel objects, as immaterial and irrelevant.) 

Ans. It had not. I called the attention of. the clerk in the surveyor- 
general’s office to the discrepancy this morning ; what I mean is, that it had 
not been discovered in the surveyor-general’s office nor had I any knowl- 
edge of the error. | 

Q. Are you familiar with the official surveys on Leavenworth Mountain 
which comprises the ground described in the Cayuga patent ? 

Ans. I am, with many of them by actual survey, and with others from 
official notes. 

Q. How long have you been U.S. surveyor in Georgetown, Clear Creek 
County? 

Ans. Nearly four years. 

Q. During that time, and up to the issuance of the Cayuga patent was 
the Cayuga survey recognized in the surveyor-general’s office as a subsist- 

ing or as a cancelled survey ? 
197 (Complainants’ counsel objects, as irrelevant and immaterial.) 
Ans. It was recognized as a cancelled survey. 

Q. How many patents, giving the names of the lodes and the numbers 
of the survey lots, has been issued upon surveys approved over the Cay- 
uga ground without any recognition of the Cayuga survey between May, 
1873 (the date we allege the cancellation of the Cayuga Surv ey), and the 
date of the entry of the Cayuga Lode? 

(Complainants’ counsel objec ts, as immaterial, irrelevant, improper, and 
as not being the best evidence.) 

Ans. Application for patent on the following-named lodes have been 
made, and to many of them patents have been issued, and on others re- 
ceiver’s receipts have been obtained. I can’t testify definitely as to status 
of many of them: 

The Lycurgus, lot No. 1681: Receiver’s receipt. 

The Standard, lot No. 1473: Patent issued, I think. 

Tunnel Lode No. 7, lot No. 274: Patent issued, I think. 

Tunnel Lode No. 6 amended No. 327: Patent issued, I suppose. 

Coulter Lode, lot No. 530: Don’t know its status. 

The Haleyon Lode, lot No. 605: Don’t know its status. 

Reynolds ‘Lode, amended No. 515: Patented, I think. 

Cuba Lode, lot No. 259: I suppose to be patented. 


wt CD 


we 


—-— Ww 


THE U. 8. VS. THE MARSHALL SILVER MINING CO. ET AL. 


Creoie Lode, lot No. 1556: Can’t testify as to its status. 

Argentine Lode, lot No. 1291: Am uncertain as to whether patent has 
issued. 

The Gates Lode, lot No. 399: I believe it to be patented. 

Colorado Central, lot No. 261: Is patented, I think. 

And ‘Tunnel Lode No. 5, amended survey No. 326, original No. 247: 
Patented, I believe. 

I believe the above list includes ail the lodes that the Cayuga can con- 
flict with. 

Q. What one of these lodes takes the Cayuga discovery and which takes 

the balance of the alleged improvements on the Cay uga Lode? 
198 Ans. Tunnel Lode No. 6 takes the discovery of the Cayuga, 

and Tunnel Lode No. 5 the remainder of the alleged improve- 
ments. 

Q. Was there anything on the grounds visible at that time showing the 
existence of any suc h pretended claim as the Cayuga Lode in the way of 
notice, stakes, buildings, or workings ? 

There is no notice; no boundary marks could be found at the place, 
where the discovery ought to be, according to relocation by Deputy Foster 
and myself, is the pit now nearly filled with dirt and snow, and at a point 
about 30 feet southeasterly from the presumed discovery of the Cayuga 
Lode is what appears to be the mouth of the tunnel. The tunnel is caved 
in, and could not be surveyed or examined. 


(Signed) ALBERT E. CHASE. 


Subseribed and sworn to before me this 15th day of February, A. D. 
1884. 
(Signed) JOHN W. WEBSTER, 


Examiner. 


Defendants also produce FRaNcIs J. MARSHALL, a witness in their behalf, 
who, being by me first duly sworn to testify the truth, the whole truth, 
and nothing but the truth in relation to the matters in controversy, deposed 
and testified as follows: 


Q. State vour name, age, occupation, and place of residence. 

Ans. My name is Francis J. Marshall; age, 67 years ; occupation, 
mining and mining broker; and reside in Denver, Arapahoe County, 
Colorado. 

Q. Have you been president of the Marshall Silver Mining Company 
during its entire existence ? 

: Ans. Yes, sir. 

Q. Did that company run the Mafshall Tunnel ? 

Ans. Yes, sir; it did. 

Q. At what depth in that tunnel and what year was the No. 5 Lode dis- 

covered ? 
199 (Complainants’ counsel objects as immaterial and irrelevant.) 
Ans. It was discovered, I think, in the year 1870, and recorded 
in 1871. I don’t remember the day. The depth about 400 feet, perhaps 
a few feet less. 
Q. Did you follow that discovery with an application for patent ? 
Ans. I did. 
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Q. About the same time were you aware of an application for patent 
on the Cayuga Lode ? 

Ans. I was. 

Q. When did you first know of the alleged discovery of the Cayuga 
Lode, and state what in fact existed in such discovery ? 

Ans. In 1867, while working the discovery shatt of the Compass and 
Square Lode, with two men employed in working said shaft, Martin Barnes 
and Samuel Burkhardt, Mr. Webster and Ames, Walter N. Webster and 
I, James Ames, commences sinking a prospect hole about 100 or 120 feet 
northeast of the discovery on the Compass and Square, and very nearly in 
the direction of the course of the Compass and Square running northeast. 
I decided to watch their work every day, in order to .ascertain whether 
the hole they were digging would interfere with the Compass and Square 
Lode; the Compass and Square Lode not having been drifted on at that 
time to ascertain just where it ran. I visited the hole they dug there 
almost every day, for the purpose above stated. They sunk this hole 
down somewhere from 15 to 20 feet deep. It was sunk strictly in country 
rock. Finding no lode nor appearance of a lode nor vein matter they quit 
and took their tools out and left the mountain. ‘This was in 1867. I 
never saw or heard of them any more in that vicinity or anybody con- 
nected with that hole until the summer of 1871, when Mr. Webster and 


Ames came up onto the mountain and commeneed to tunnel below the 


Cayuga hole, which they claimed as such, and below or on the opposite 
side of the Compass and Square Lode, probably about 20 feet 
200 ~=below. They eall it the Cayuga Tunnel, and said they were going 
to run it to connect with the Cayuga shaft. Their course would 
cross the Compass and Square diagonally. They run the tunnel until 
they strnek the Compass and Square vein. 

(. State whether this tunnel was run until it reached the Cayuga hole, 
or whether it stopped short, and whether it cut any other vein and what 
then took place between your company and the Cayuga parties. 

Ans. It was not run to the Cayuga hole, but stopped its course when it 
struck the Compass and Square vein. The distance from where they 
struck the Compassand Square vein to the Cayuga in a diagonal direction 
was about, I should think, probably 35 feet, as near as I can remember. 
They then commenced working on the Compass and Square vein, drifting 
west towards the discovery shaft of the Compass and Square and taking 
out ore, and took out probably about $800.00 on their drift. I, for the 
Marshall Silver Mining Company, was drifting on the vein east from the 
Square and Compass discovery shaft to mect them for the purpose of prov- 
ing the true situation of the workings of the respective parties on the 
Square and Compass Lode. The two parties with their drifts met at a 
point immediately opposite the Cayuga shaft, or in other words, the Cayug: 
shaft stood at right angles from the point where the two drifts came to- 
gether, and the distance of about 20 feet from that point, the Marsh all 
company having put in the last shot, did break through and connect the 
two workings on the vein that shot threw rock into the Cayuga drift, on 
the Compass and Square ; I mean the drift run by the Cayuga parties to 
make it plain. The Cayuga parties then withdrew, took their tools and 
went home. There was no fighting, no force or arms used nor threatened 
to be used on that occasion, as stated by Mr. McClellan in his evidence. 
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Mr. McClellan himself was not present when it occurred. The Cayuga 
parties were represented by Mr. Webster, and the Marshall parties by my- 

self, and we were both present. No conversation was had between 
201 the men working on either side except between Mr. Webster and 

myself. A few days after that an injunction was served on the 
Marshall Silver Mining Company by the Cayuga parties, which stopped 
us from work at that point. I think some 1 or 2 months after that I 
procured the evidence of some 9 or 10 witnesses to establish all the facets 
in the ease, and Judge Belford proceeded to hear the case in chambers, on 
motion to dissolve the injunction. The injunction was heard by him in 
Denver about the 28th of November, 1871. The injunction was dissolved, 
the Cavuga parties left the premises at once. By virtue of the proceedings 
of the judge, the Marshall company took possession of the ground and 
proceeded to work it. | 

(Complainants’ counsel objects to so much of the answer of the last 
question as relates to the legal proceedings, and the consequences and effect 
thereof, as being immaterial and irrelevant, also as being incompetent and 
not the best evidence of such proceedings.) 

Q. Was that the last work done on the so-called Cayuga Lode ? 

Ans. That was the last work done by the Cayuga parties. 

Q. State what you know of the withdrawal by Rist from the Cayuga 
application. 

Ans. After I brought the adverdse suit against the Cayuga parties, Mr. 
Rist came up from the valley to Georgetown to see me in reference to it, 
and said he had never seen the property and did not Know anything about 
the facts, and asked me if I would not go to any further cost or expense 
in the matter until he could investigate for himself; that he would go onto 
the premises with 2 or 3 miners that he could get on the mountain and 
look it all over and decide what he would do. I aceepted his proposition. 
Subsequent to that time, within a few days—3 or 4—Mr. Rist came to 
my office in Georgetown, said he had investigated the matter to his thor- 
ough satisfaction, that they had no lode in the shaft, and that he didn’t 

propose to have any lawsuit about it, so far as he was concerned, 
202 and he asked me if I would dismiss the suit so far as he was con- 

cerned if he would withdraw the application from the land office. 
I replied to him that if he withdrew it there would be no cause of action 
and therefore it would stand dismissed so far as he was concerned. If it 
was necessary for me to do anything further about it I would do so in the 
way of having it dismissed. He then said he would go, or have his attor- 


ney go to the land office and withdraw the application. I never saw Mr. 


Rist afterwards from that day to this. He did not withdraw the applica- 
tion for several weeks after that date; I don’t remember how long. 

Q. Who did the proposition to withdraw the application of the Cayuga 
patent come from, yourself or Mr. Rist ? 

Ans. It eame from Mr. Rist, on the conditions as I have before ex- 
pressed it. 

Q. Was-any money or other consideration paid to him ? 

Ans. No, sir, 

Q. What did you then do with the No. 5 application ? 

Ans. After withdrawal by Rist and the cancellation of the survey in 
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the surveyor-general’s office,and the expiration of the 30 days allowed for 
appeal, I then proceeded to make the entry, and continued the business to 
obtain a patent of the No. 5 just as though the Cayuga question had never 
been raised. 

Q. How was the amended survey on the No. 4 procured ? 

Ans. After the withdrawal by Rist I was at the Central Cuty land office, 
had a conversation with officers in reference to the matter and with an at- 
torney at law who I often consulted; I think it was Judge Gorsline. It 
was decided to ask the surveyor-general for an order to make an amended 
survey, plat and field-notes. Mr. Bruné, who always attended the mat- 
ters of obtaining patent for the Marshall company, was requested by me 
to communicate with the surveyor-general on the subject and ask for an 

order for an amended survey, field-notes, &c., disregarding the 
208 Cayuga. Mr. Bruné wrote the letter and showed it to me, got the 

order from surveyor-general and showed it to me. I paid him the 
fees of the surveyor-general’s office required, and proceeded to do the work. 
He did the work according to the order and furnished me a copy of the 
amended diagram, which Lin person and with a witness, Thomas R. Owen, 
placed the same at the discovery shaft of the No. 5 Lode, which was in less 
than 100 feet of the Cayuga shaft. 

Q. In procuring this order was any money paid to any officer of the 
land office or in the surveyor-general’s office or other consideration over 
and above the regular fees ? 

Ans. Not a cent. 

Q. Was there any concealment of papers or of any part of the transac- 
tion, so far as you know of ? 

Ans. None whatever. 

Q. Was the entry of the No. 5 Lode for patent publicly known ? 

Ans. As much so as any other lode I ever entered, and more so, on ac- 
count of its being connected with the Cayuga and the questions discussed 
in reference to it. 

Q. Was Mr. McClellan aware of the fact that your No. 5 survey had 
been amended and the Cayuga excluded therefrom ? 

(Complainants’ counsel objeets, as calling for conclusion of witness and 
not for a fact.) 

Ans. I think so, for the reason that a Mr. Bradford, spoken of by Mr. 
McClellan in his evidence as having been employed to look up the legality 
of the proceedings in reference to “the withdrawal of the Cayuga by Mr. 
Rist, came to me and said that he ahd been employed by Mr. McClellan 
and that he and his brother were at work at it, looking it up, during 
which conversation Mr. Bradford and myself became quite angry and dis- 
puted to some extent in reference to the facts, and I explained to him how 

it occurred. 
204 (Complainants’ counsel objects to so much of this answer as re- 
lates to the conversation with Mr. Bradford.) 

Q. Do you find, on personal inspection in the surveyor-general’s office, 
two letters in the shape of a request for an amended survey, and in whose 
handwriting are they ? 

Ans. Ido. One in my own and the other in the handwriting of Wm. 
A. Hamill. I do not find the letter written by Mr. Bruné. 
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Cross-examination by CoUNSEL FOR COMPLAINANT: 

Q. Are the letters referred to in yGur last answer the same letters intro- 
duced on behalf of complainant in this case ? 

Ans. I think they are, but am not certain. 

Q. Is Exhibit I, now shown you, a copy of the letter written by you 
and referred to in your answer to the last direct interrogatory ? 

Ans. This is the copy of the letter which I think is in the handwriting 
of Mr. Hamill and signed by me. 

Q. Is Exhibit G, now shown you, a copy of the other letter referred to 
in your answer to the last direct interrogatory 

Ans. I think this is a copy of my letter to Ae surveyor-general, 

Q. When and where did you have the conversation ‘with Bradford 
which vou have referred to in your direct examination ? 

Ans. The place was in my office in Georgetown ; the time was, as near 
as I can remember. perhaps two or three w weeks after the withdrawal by 
Rist of the application for the Cavuga patent. It might have been a 
month afterwards ; I don’t pretend to remember the date accurately. 


Redirect examination: 

Q. Do you know of any ruling in any case in the land office prior to 
the ruling in the Cayuga and No. 5 Lode, in which the refusal of one party 
to act in an application for patent was held to bar the entire applica- 

tion. 
205 (Complainants’ counsel objects, as irrelevant, immaterial, also 
improper, because it calls for parol evidence of what must appear 
in writing.) 

Ans. The ruling of the land office at Central City was not to permit 
any person to make an entry or proceed to patent unless they produced an 
abstract of title, showing the title to be good and perfect within the appli- 

‘ant. This ruling was ‘applied to myself for the Marshall Silver Mining 
Company in the case of an application for a patent to the Compass and 
Square Lode, especially to the east half of said lode, wherein John Turck 
owned one- -eighth interest and the Marshall Silver Mining Company . 
seven-eighths. The land office refused to allow the entry or to proceed any 
further than a mere advertisement and the filing of the papers, because 
Turek, who owned an undivided one-eighth, refused to join in the appli- 
cation. 


(Signed) FRANCIS J. MARSHALL. 


Subseribed and sworn to before me this — day of February, A. D. 

1884. 
(Signed) J OHN WEBSTER, 
: Examiner. 

Defendants now produce JaMES W. O’ Bry AN, a witness in their be- 
half, who being by me first duly sworn to testify the truth. the whole truth, 
and nothing but the truth in relation to the matters in controversy, 
deposed and testified as follows : 

Q. State your name, age, occupation, and place of residence. 

Ans. My name is James W. 0’ Bryan ; age 40 years ; occupation miner, 
and reside at Telluride, Colorado. 
8 
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Q. How many years did you mine in Clear Creek County ? 

Ans. About 11 years. 

Q. Do you know the so-called Cayuga Lede in controversy in this ease ? 

Ans. I am acquainted with the shaft. 

Q. During what year were you familiar with the shaft? 
206 Ans. The latter part of 1872, 1873, and the fall of 1876. 
Q. Did you ever examine that shaft ? 

Ans. Yes, sir; frequently. 

Q. What, if anything, did that shaft disclose in the way of lode or 
vein material ? 

Ans. To the best of my recollection, there was no sign of a lode in the 
so-called discovery shaft. | 

Q. What was your object in examining the shaft? 

Ans. Looking for ore. 

Cross-examination by COUNSEL FOR COMPLAINANT : 

Q. When did you examine the shaft of Cayuga for the purpose of taking 
a lease? 

Ans. The latter part of 1876 more particularly. 

Q. When did you examine it looking for ore? 

Ans. Some time latter part of 1876. — 

Q. At that time did you have any lease of this ground, and if so, from 
whom ?. : 

Ans. I had a lease from General Marshall for all the ground that I 
might wish to work lying east of the Square and Compass discovery shaft, 
for something like 400 teet in length, east. My workings were all near 
the surface. 

Q. Did the ground so leased include the discovery shaft of the Cayauga 
referred to by you? 

Ans. The Cayuga shaft was not mentioned in my lease. 

Q. Was it within the 400 feet covered by your lease? 

Ans. Yes, sir. 

Q. Did you clean out the bottom of that shaft? 

Ans. No, sir. 

Re-examined : 
9 


207 Q. Did it need cleaning to show that there was no vein there ? 
Ans. No, sir. 
Recross-examined : 
Q. How deep was this shaft at the time you examined it in 1876? 
Ans. About 17 feet from the surface. 
Q. Had it caved any, so far as you were able to judge ? 


Ans. But very little. 
(Signed) JAMES W. O’BRYAN. 


Subscribed and sworn to before me this 15th day of February, A. D. 
1884. 


(Signed) JOHN W. WEBSTER, 


Examiner. 
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Defendants now produce Winian F. KELSO, a witness in their be- 
half, who, being duly sworn by me to testify the truth, the whole truth, 
and nothing but the truth in relation to the matters in controversy, de- 
posed and testified as follows: 


QQ. State vour name, age, occ upation, and place of residence. 

Ans. My name is W illiam F- iKelso ; age, 48 years; occupation, pros- 
pector and miner, and reside in Deny er, Arapahoe County, Colorado. 

Q. For how many years did you mine in Clear Creek County ? 

Ans. Since 1860, 

Q. How long have you known the Cayuga Lode, so called, on Leaven- 
worth Mountain ? 

Ans. I was at the shaft in 1871 or 1872—that winter. 

Q. What, if anything, did that shaft show in the way of a lode? 

Ans. It didn’t show anything. 

Q. What was it sunk in? 

Ans. Country rock. 

Q. Did you know the other workings driven by the Cayuga parties ? 

Ans. I did. 
208 Q. Did these workings connect with the —— discovery ? 
Ans. They did not. 

Q. On what lode were these other workings driven ? 

Ans. On the Compass and Square Lode. 

Q. Was the drift on the Compass and Square driven into the Cayuga 
workings ? 

Ans. They were connected. 

Q. Describe how the development was made to show that the Cayuga 
parties were working on the Compass and Square vein. 

Ans. I had a lease on the Compass and Square east of the discovery, 
taking in and measuring that ground. I was working from a shaft west 
of the drift on tunnel driven by the Cayuga parties. I found the shaft 
with loose rock thrown into it, whieh I took out, and finally came to a 
solid wall built up; took it dow n, and got into the Cayuga workings on 
the Compass and Square. 

Q. Was the shaft you refer to the Square and Compass shaft ? 

Ans. The shaft sunk on that lode, and from there it was drifted on the 
vein into the Cayuga works. 

Q. Was this after the injunction ¢ ? 

Ans. Immediately after the injunction was raised, which was on the 
Compass and Square. 

Q. Was there any force used ? 

Ans. There was none. | 

Q. Were there any parties working on the Cayuga at that time? 

Ans. I think not; there were parties up there. 

Q. How long did you remain and work that ground under your lease? 

Ans. I can’t state exactly ; probably 3 or 4 months. 

Q. Was there any work done by the Cayuga parties during that time? 

Ans. I don’t think there was. 

Q. What was the total amount of work done by Cayuga parties 


209 besides the discovery shaft ? 


Ans. Probably 15 or 20 feet of drifting after they struck the 


116 THE U. S. VS. THE MARSHALL SILVER MINING CO. ET AL. 


Compass and Square Lode. I don’t exactly recollect the length of the cross- 
cut ; it would not exceed 50 feet, and a shaft about 20 feet deep was sunk 
on the Compass and Square. 

(‘ross-examination : 

Q. What did you go into the Cayuga discovery shaft for in 1871 or 
1872? 

Ans. To see if there was any ore there or a crevasse, or what there was 
there. 

Q. With what object in view, and at whose request, did you go there ? 

Ans. I had heard that they claimed the ground I had leased there as 
the Cayuga Lode. ; 

Q. Then you went there in an interest adverse to the Cayuga? 

Ans. I don’t think so. 

Q. You had not leased of them, had you? 

Ans. No, sir. 

Q. Who had you leased from ? 

Ans. I leased from General Marshall. 

Q. Did you understand that he claimed adversely to the Cayuga ? 

Ans. He claimed the ground that I was on, which opened to the dis- 
covery shaft where I was at work on the Compass and Square. 

Q. Were the Cayuga parties working, or had they worked on what you 
call the Compass and Square Lode, claiming it as the Cayuga ? 

Ans, That was my understanding. 

Q. And you drove your workings into the Cayuga workings, didn’t 
you? 

Ans. Yes, sir. 

Q. In running your workings you say you came to a solid wall. Was 
it an artificial wall? . 

Ans. In the first place, there was a lot of loose rock thrown clear back 

into the shaft that I was working from, and thrown in as compact 
210 asthey could be from there ontothe rear — the shaft, and they had 
built up a solid wall there to keep us out, I suppose. . 

Q. Who do you mean by they had built, &e. ? 

Ans. McClellan, Ames and Company. 

Q. How did you remove this wall ? 

Ans. We pulled it down and took it out. 

Q. How many of your party were there engaged in removing the wall, 
or present to assist, 1f necessary ? 

Ans. I think there was only two of us. 

Q. Who was with you? 

Ans. I can’t just call his name now. 

Q. Who was on the other side of the wall from you, if any one, at the 
time you removed it ? 

Ans. We didn’t find any person. 

Q. What time of day or night did you remove the wall ? 

Ans. I think it was in the afternoon—in the daytime. 

Q. You said in your direct examination that there were parties up 
there. Who did you refer to as being up there at the time the wall was 
removed ? 

Ans. I don’t recollect of any person being there at the time the wall was 
removed. 
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Q. Can you say there was no one? 
Ans. I don’t say that there were none, because I don’t recollect whether 
there was or not. 


(Signed) WILLIAM F. KELSO. 


Subseribed and sworn to before me this 15th day of February, A. D. 
1884. 
(Signed) 7 JOHN W. WEBSTER, 


Examiner. 


Defendants also produce NATHAN S. Hurp, a witness in their behalf, 
who, being by me first duly sworn to testify the truth, the whole 
211 truth, and nothing but the truth in relation to the m: ters in con- 
troversy, deposed ‘and testified as follows : 
Q. State your name, age, occupation, and place of residence. 
Ans. My name is Nathan S. Hurd ; ; age, 45 years ; occupation, miner, 
and reside in Denver, Arapahoe County, Colorado. 
@. During how many years did you mine on Leavenworth Mountain ? 
Ans. Tour or five years person ally, from 1870 to 1875. 
Q. Do you know se Cayuga discovery shaft ? 
Ans. I do. 
Q. Did you ever examine it ? 
= T did. 
What did you find in that shaft? 
pm { found nothing in the shaft except country rock. 
Q. Was that shaft connected with any other workings ? 
Ans. It was not. 
Cross-examined : 
Q. When was this discovery examined by you? 
Ans. I think in the summer of 1870. 
Q. How deep was it then ? 
Ans. 14 or 16 feet. 
Q. Was any one working on it at that time ? 
Ans. There was not. 
Q. Why did you make the examination ? 
Ans. [ was prospecting on Leavenworth Mountain at that time and 
wanted to see what there was in the hole that was sunk. 


(Signed) NATHAN 8S. HURD. 


Subscribed and sworn to before me this 15th day of February, A. D. 


1884. 


(Signed) JOHN W. WEBSTER, 
Exe vit mer. 
212 sy consent of counsel the further taking of testimony is con- 


tinued until Saturday, the sixteenth day of February, A. D. 1884, 
at the hour of ten o’clock a. m., at my office in Denver. 


(Signed) JOHN W. WEBSTER, 


Sicmiatieus 


118 THE U. S. VS. THE MARSHALL SILVER MINING CO. ET AL. 


Pursuant to the ae continuance, this peg the sixteenth day 
of February, A. D. 1884, at the ten o’clock a. m., at my office, counsel for 
the respectiv e parties being present, defendants setae ed WILLIAM A, AR- 
NOLD, a witness In their beh: uf, who, being by me first duly sworn to tes- 
tify the truth, the whole trath, and nothing but the truth in relation to 
the matters in controv ersv, deposed and testified as follows: 

Q. State your name, age, occupation, and place of residence. 

Ans. My name is William A. Arnold ; age, 53 years ; occupation, min- 
ing and land attorney, and reside in Denver, Colorado. 

(. For how many years, either in an official capacity as an officer of 
the U.S. land office or as attorney, have you been familiar with the de- 
tails of land-office practice in the matter of mineral application for patent ? 

Ans. [ went into the land office at Central as receiver May Ist, 1869, 
and was such officer until December Ist, 1873. The principal business of 
that office during my term was almost exclusively mineral business. 
From that time to this my time has principally devoted to mineral 
business, obtaining patent for mining elaims. 

Q. Do you recollect that while you were receiver in said land office in 
1872 and 1873, applications for patent were made on the Cayuga Lode 
and on the Tunnel No. 5 Lode? 

Ans. I do. 

@. Do you recollect this withdrawal of the application on the Cayuga 
Lode and that an amended survey was had on said No. 5 Lode? 

Ans. I do. 
m3: Q. State fully the circumstances, as near as you can recollect of 
such withdrawal, and how the amended survey came to be made. 

Ans. I think that the application for the Cayuga Lode and _ the appli- 
cation of the Marshall Silver Mining C ompany for the Tunnel No. 5 Lode 
were both filed the same of and I see by Exhibit C that they were both 
filed on 14th December, 1872, and I think that the Marshall Company 
filed an adverse claim against the Cayuga Lode at that time. On or about 
April 30, 1873, Hugh Butler, as the attorney for Joseph Rist, who was 
one of the owners of record of the Cayuga Lode, and to the best of my 
recollection Mr. Rist appeared with him at the U.S. land office in Cen- 
tral City. I know that he appeared there at some time, it may not have 
been with Mr. Butler, but I know that he appeared there at some time 
and the statement was made that Mr. Rist did not sign himself, nor give 
anybody any authority to sign for him the papers in the application for 
patent for the Cayuga Lode, and positively refused to be a party to the ap- 
plication, and General Marshall : appe: ared along about that time; whether he 
was there present at that day I can’t state. The conversation took place 
between Mr. Lothrop and Mr. H. Butler, the attorney for Rist, in relation 
to the matters of the patent for the Cayuga Lode, but my recollection is 
that I was writing at my desk, and that the whole conversation took place 
between them and Mr. Lothrop. Mr. Marshall may have been there at 
that time when the conversation took place, but I do not recollect posi- 
tively. After the whole question was debated between the parties Mr. Loth- 
rop, the register, very properly decided that when a party owned an undi- 
vided interest and refused to be a party to the application and _ positively 
refused to have anything to do with it, that it rendered the application 
null and void, and Mr. Lothrop, the register, took the envelope that con- 
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tained the papers and put them into a pigeon-hole in one of his desks that 
contained withdrawn and rejected applice ations. He then made some note 

which I do not now recollect, in the margin of the book that 
214 contained the filings, and against the ‘ :vyuga filing, “that it was 

discovered,” or words to that effect; I don’t recollect now what 
they were; the register then wrote a letter himself in his own handwriting, 
and I find a copy of it here in Exhibit A, dated U.S. Land Office, Cen- 
tral City, Colorado, April 30th, 1873, addressed to Erskine McClellan 
and others, notifying them of the appearance of Rist by his attorney, 
Hugh Butler; that he was not a party to the application i in substanee, 
and notifying him that there was no application pending in the office for 
the application of the Cayuga Lode, and giving them the usual time to ap- 
peal This letter was also signed by myself as receiver, which made it 
the joint opinion of the office. 

Q. Do you know whether Erskine McClellan received that notice ? 

Ans. The letter was enclosed in an ofticial envelope and never was re- 
turned to the land office as uncalled for, and I had personal knowledge, 
I don’t know how I received it, that he got that letter. 

Q. Was any appeal ever taken by the Cayuga parties or any of them 
from that decision ? 

Ans. There never was to my knowledge. 

Q. Was the withdrawal by Rist of the Cayuga application in writing. 
and filed with the papers in the office ? 

Ans. It was. 

Q. Did you and the register officially notify the surveyor-general’s 
office of the withdral of the Cayuga application, and do you find in the 
surveyor-general’s office your original notification to that effect, a copy of 
which is Exhibit H in this case? 

Ans. We did; and [ hold in my hand the original letter written by 
Samuel P. Lothrop, the register, and signed by him as register and my- 
self as receiver. 

Q. After your notification to the surveyor-general’s office, state whether 

an amended survey was procured from the surveyor-general’ s office 
215 and filed in the land office on behalf of the No. 5 Lode. and what 

it showed with -reference to the Cayuga survey, and what further 
occurred in your office down to the patenting of the No. 5 Lode? 

Ans. After the usual time for an appeal had passed, given to the Ca- 
yuga parties, the Marshall Silver Mining Company dismissed their suit 
against the Cayuga Lode, as required by the usual rulings of the office, and 
an amended survey was made of Tunnel Lode No. 5, “and at the proper 
time payment and entry was allowed to Tunnel Lode No. 5. An amended 
survey was filed in the land office, which showed no conflict with the Ca- 
yuga Lode. 

(Complainants’ counsel objects to so much of this answer as relates to 
the dismissal of the adverse suit and ruling of the land office requiring 
its dismissal, as incompetent, as being not the best evidence, that the same 
should appear by documents.) 

Q. Was the Marshall Company required by the land office to dismiss 
its suit then pending against the Cayuga before entering No. 5, by special 
ruling entered in that case, or according to the usual requirement in like 
cases without any special ruling to that effect ? 
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Ans. There were special instructions and decisions from the General 
Land Office to not allow any entry of a mining claim when a suit was 
pending to determine the question of possession or title. There was no 
special order made in this particular case. 

Q. After the amended survey on the No, 5 was the Cayuga survey recog- 
nized in the land office, while you remained in office there, as a subsisting 
claim or as a cancelled claim ? 

(Complainants’ counsel objects as immaterial. ) 

Ans. The office having rejected the application it was rejected as a whole. 

Q. In the matter of the withdrawal or-dismissal of the Cayuga claim, 

and the entry of the No.5 claim on its amended survey, was there 
216 any irregularity or departure from the usual course of business, so 
far as vou know? 

(Complainants’ counsel objects as calling for the witness 

Ans. There was none that I know of. 

Q. Was there any money or other consideration in these matters paid 
to yourself, or, so far as vou know, to the register, over and above the law- 
ful fees in such cases ? 

Ans. None whatever. 

Q. Were all the proceedings vou have spoken of public, and entered of 
record in the books of the land office the same as in other cases ? 

Ans. They were as public as any business transacted in the office. 

Q. Were the memoranda, papers, and records in these cases open to in- 
spection during business hours to Mr. McClellan or any other party, or 
his attorney, while you continued to hold the office of receiver ? 

(Complainants’ counsel objects as immaterial.) 

Ans. They were. 

Q. State if you recollect any particular case occurring in your office prior 
to the withdrawal on the Cayuga which you can name as a precedent or 
similar ruling. 

(Complainants’ counsel objects as immaterial.) 

Ans. I don’t know what the date was, but I. J. Marshall, as president 
of the Marshall Silver Mining Company, filed an application for patent of 
the Compass and Square Lode ; ; John Turck owned an undivided interest 
in the Compass and Square Lode, and he was not a party to the applica- 
tion, and the office refused to allow F. J. Marshall to proceed with that 
application for patent. 

(Complainants’ counsel objects to the answer as incompetent, as being 

matter which ean only be shown by record.) 
217 sy consent of counsel the further taking of testimony in this cause 
is eer ei until Tuesday, the 26th day “of F ebruary, A.D. 1884, 
at ten o'clock a. m., at my office in Denver. 
(Signed) JOHN W. WEBSTER, 


Exvaininer. 


9 


conclusion.) 


Pursuant to the foregoing continuance, this Tuesday the 26th day of 
February, A. D. 1884, at ten o’clock a. m., at my office in Denver, coun- 
sel for the respective parties being present, the further taking of testimony 
was continued by consent until Wednesday the 27th day of I'ebruary 
A. D. 1884, at two o’clock p. m., at my office in Denver. 

(Signed) JOHN W. WEBSTER, 


tex fin ner. 
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Pursuant to the foregoing continuance, this Wednesday, the 27th day or 
February, A. D. 1884, at two o’clock p. m., at my office in Denver, coun- 
sel for the respective parties being present, the further taking of testimony 
was continued by consent until Monday, the 3rd day of “March, A. D. 
1884, at ten o’clock a. m., at my office in Denver. 

(Signed) JOHN W. WEBSTER, 


- Examiner. 


Pursuant to the foregoing continuance, this Monday, the 3rd day of 
March, A. D. 1884, at ten o’clock a. m., at my office in Denver, by con- 
sent of counsel, the further taking of testimony was continued until Wednes- 
day, the 12th day of March, A. D. 1884, at ten o’clock a. m., at my office 
in Denver. 

(Signed) JOHN W. WEBSTER, 


Kexvaminer. 


Pursuant to the foregoing continuance, this Wednesday, the 12th day 
of March, A. D. 1884, at ten o’clock a. m., at my office in Denver, the 
counsel for the respective parties being present, William A. Arnold, the 
Witness, in continuation of his testimony, deposed and testified as follow: 


(. Have vou examined the purported entries of cancellation of 
218 ~° the Cayuga application in the surveyor-general’s office; if so, please 
state when you first saw them, and in whose handwriting, if you 

know, you found them to be? 

(Complainant’s counsel objects, because the question assumes that there 
was a purported cancellation entered in the surveyor-general’s office which 
is not proved. The supposed entry, if any, should be produced, so that it 
may be seen what it is that the question and answer may refer to.) 

(Question and objection waived and stricken out.) 

(. Please examine the books here presented, produced by and in the 
custody of the clerk of the sirveyor-general’ s office, and describe the pur- 
ported entries of cancellation of the “Cayuga survey, and state in whose 
handwriting they are. 

Ans. I find against the entry here in the book called a record of appli- 
‘ations for survey, and I find in the margin under the head of remarks 
against the entry the words written here ‘cancelled May 12th, 1873, see 
letter No. 20” 2 portion of the margin of the paper after 20 appearing 
to be torn off, and I identify that subsisting as the handwriting of E. W. 
Cobb, who at that time was the mineral clerk of the surveyor: general’s 
office, This is the original record application for mineral surveys in the 
office. I find this old record to be a copied into a new book here present, 
which seems to be a duplicate of the portion contained in the original 
record, and in the new book I find the No. of that letter to be No. 2029, 
which is the original of Exhibit H, and is the letter of the register and 
receiver to the surveyor-general of Colorado, stating the dismissal of the 
Cayuga application, I find in book of plats of surveys in the surveyor- 
gener al’s office here present that the survey No. 231, mineral district No. 
2, plat of the Erskine McClellan, Walter N. W ebster, and Joseph Rist, 


claimant of the Cayuga, in the margin of this plat is written “cancelled 
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219 May 12th, 1873,” and I identify that writing as writing of E. W. 
Cobb heretofore referred to. 


No cross-examination. 


(Signed) WILLIAM A. ARNOLD. 
Subseribed and sworn to before me this 12th day of March, A. D. 1884. 
(Signed) JOHN W. WEBSTER, 
Examiner. 


Defendants now produce EpwArp ROLLANDET, a witness of lawful 
age, who, being by me first duly sworn to testify the truth, the whole 
truth, and nothing but the truth in relation to the matters in controvel rsy 
in this cause, deposed and testified as follows: 


Q. State your name, age, occupation, and place of residence. 

Ans. My name is Edward Rollandet; age, 32 years ; chief draughts- 
man in the surveyor-general’s office, and reside in Denver, Arapahoe 
County, Colorado. 

Q. How long have you been employed in the surveyor-general’s of- 
fice ? 

Ans. Since June, 1878. 

Q. Do you find on the official records and plats of the surveyor-gen- 
eral’s office the application and plat of the Cayuga Lode? If so, please 
state how that application and plat have stood on the records of that office 
since May 12th, 1873. 

(Complainants’ counsel objects that no such application appears, that 
how plat and application have stood is irrelevant and immaterial, im- 
proper and incompetent, as calling for a mere conclusion of witness.) 

Ans. I find an entry here on the old index book, referred to by the last 
witness, of an application and subsequent receipt and approval of the sur- 
vey of the Cayuga Lode, and under the head of remarks is an entry in 
handwriting of KE. W. Cobb, which is as follows: “Cancelled May 12th, 

1873.” Following that, in a different handwriting, is letter No. 
220 = 20, which adjoins a portion that is torn off from the page, which 

may have destroyed a part of the No. There is also an entry 
made in pencil, which reads: ‘‘ See papers on file May 12th, 1875.’ A 
part of this old index book, including the entry of the Cayuga Lode, has 
been copied into a new record book under my personal supervision. I 
know that the transfer was carefully made and subsequently compared 
with the original, and by comparing the one with the other, I find that 
the number of letter heretofore referred to is No. 2029, from which I 
infer that at the time the entry was transfer’ed that portion of the leaf, 
which is supposed to have contained the figures 29 was not vet torn off. 
Letter No. 2029 is a letter dated May 12th, 1873, signed by Samuel P. 
Lothrop, register, and William A. Arnold, receiver, directed to General 
W. H. Lessig, and General Lessig was then surveyor of Colorado, and is 
the original of Exhibit H here in evidence. The pencil entry is made in 
a handwriting which I am unable to identify. I find no letters filed May 

12th, 1875, pertaining tothe Cayuga Lode. 

Q. Besides the index referred to, what other entries do you find in re- 

gard to cancellation of the Cayuga? 


www. ee 


_——— 


naa 
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Ans. I find a marginal note on the original plat of the survey of the 
Cayuga Lode claim stating: “ Cancelled May 12th, 1873.” 

Q. State whether upon the index just referred to you find, under the same 
heading “ remarks,” opposite the names of other lodes like entries of can- 
cellation. 

(Complainants’ counsel objects, as irrelevant, immaterial, and improper.) 

Ans. I do. : 

QQ. State whether after the cancellation of the Cayuga Lode you find 
that an amended survey was allowed and approved on the No. 5 Lode. 

(Complainants’ counsel objects, as irrelevant, immaterial, and improper ; 
calls for matter which must be shown by record.) 

Ans. I can’t answer this question without consulting other 
221 records of the surveyor-general’s office. 

Q. Since the adjournment have you produced the records so as 
to enable you to answer the question; if vea, please do so? 

(Complainants’ counsel objects for same reasons last above assigned.) 

Ans. IT have the records here with me, and find that an amended sur- 
vey of Tunnel Lode No. 5 has been approved, subsequent to the cancellation 
ofthe Cavuga The Cayuga was cancelled May 12th, 1873 ; amended sur- 
vey to Tunnel Lode No. 5 was approved May 20th, 1873. 

(Complainants’ counsel objects to the answer as incompetent ; it shows 
witness’ conclusion as to what the record shows.) 

Q. Since May 12th, 1873, until some time after the bringing of this 
suit, which was in the spring of 1873, how did the survey of the Cayuga 
stand on the corrected plat in the surveyor-general’s office, and what did 
surveys approved during that period show relative to the Cayuga survey ? 

(Complainants’ counsel objects as immaterial, irrelevant, improper, and 
incompetent ; it calls for the witness’ conclusion as to matters which if ma- 
terial can only be shown by records and documents.) 

Ans. I cannot tell to a certainty, as I find that the present corrected 
sheet has been prepared about one vear and a half ago, and I have not the 
old sheet to refer to. The old sheet is destroyed. I can add that according 
to the rules heretofore in force in the surveyor-general’s office, a survey in 
the condition of the Cayuga elaim would not have appeared on the cor- 
rected sheets, and all subsequent and conflicting surveys would have been 
approved in the same manner, as if no survey of the Cayuga existed. 

Q. Upon the records of vour office do you find many instances of 
amended surveys in the yvesr 1873, and before and since? 

(Complainants’ counsel objects as irrelevant and immaterial.) 
222 Ans. A great many. 

Q. When a survey was approved in the vear 1873 whose num- 
ber, for instance, was 247, and such survey was amended, and in the mean- 
while a prior survey, for instance No. 231, had been set aside, would the 
conflicting ground in such case be allowed to the later survey as amended ? 

(Complainants’ counsel objects as immaterial, irrelevant, incompetent, 
and speculative, and calls for the witness’ guess.) 

Ans. It would. 

Q. Was this actually done in‘the case of survey No. 231, Cayuga, and 
survey No. 247, Tunnel No. 5 Lode, in said office? 

(Complainants’ counsel objects for same reasons last above assigned. It 
calls for witness’ conclusion as to matter which if material can only be 
shown by record or documents, and leading.) 
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Ans. Judging by the official plat of the amended survey of tunnel No. 
5 Lode, it was. 

(Complainants’ counsel objects to the answer for same reasons assigned 
to the question.) 

. How many mineral surveys since the Cayuga survey was cancelled, 
have been approved and patented over the original Cayuga ground, which 
have each taken the area covered by it, and once covered by the Cayuga 
survey ? 

(Complainants’ counsel objects as immaterial, and all the above grounds 
assigned. It assumes a cancellation not proved.) 

Ans. This [I cannot say without referring to the approved or official 
plats and field-notes of all and every claim that has been approved since 
the date of cancellation. 

Q. Since the last question have you made the examination you refer to; 
if so, please answer the previous question ? 

(Complainants’ counsel objects for the same reasons last above as- 

signed.) 3 
223 Ans. I have, and find that as near as it ean be determined there 

are six surveys, all of which have been approved subsequent to the 
12th of May, 1873, which inelude the ground in conflict with the Cayuga 
Lode, some of them making no reference whatever to the Cayuga claim. 
The numbers are 399, Gates Lode, it takes the conflicting ground ; No. 
591, the Compass and Square Lode, also does not exclude conflicting 
ground; No. 1291, the Argentine Lode, does not show the claim nor 
does it exclude the ground in conflict ; No. 1556, the Creole Lode, does not 
show the Cayuga claim, consequently it claims the ground in conflict ; 
No. 1016, the Ocean Wave Lode, original survey, does not show the Ca- 
yuga claim, does not say whether or not it claims it. No. 1016 again, 
the Ocean Wave Lode amended survey, the ground in conflict 1s excluded 
with other surveys which cover the same ground as the Cayuga, hence I 
cannot sav whether or not the Cayuga ground is claimed. No. 1473, the 
Standard Lode, does not show the Cavuga; does not make any exclusion. 

No. 1681, the Lycurgus Lode, excludes the ground in the same manner 
which is given heretofore, also amended; survey No. 247, Tunnel Lode 
No. 5, which makes no reference to the Cayuga Lode; also amended 
survey No. 248, Tunnel Lode No. 6, same as the preceding one, also sur- 
vey 274, Tunnel Lode No. 7, which was approved prior to the date of the 
abandonment of the Cayuga, and which, according to the plat, excluded the 
ground in conflict. | 

(Complaintants’ counsel objects to all of this answer which follows the 
word “lode” when it first occurs in the answer, for the reasons above 
stated and as inexpressive. ) 

Q. State when the Cavuga survey was reinstated on the corrected plats 
of your office, if it has been reinstated ? 

(Complainant’s counsel objects because incompetent and immaterial ; 
calls for matter which can only be shown by the records or by documents. ) 

Ans. The Cayuga claim now appears on the corrected sheet and 
224 I have good reason to believe that it was placed thereon about one 
vear and a half ago. 

(Complainants’ counsel objects to the answer as irresponsive so far as 
the last part thereof is concerned, as being the reasoning of the witness 
and not a statement of any fact within his knowledge.) 
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Q. When and how, if you know, was the surveyor-general’s office 
notified to put the Cayuga back on tie’ corrected sheet ? 

Ans. I don’t know. 

Q. The Ocean Wave amended survey and Lycurgus No. 1681, were 
they approved since the Cayuga was put on the corrected sheet ? 

(Complainants’ counsel objec ts as immaterial. Witness has stated that 
he don’t know when the Cayuga was put back on the corrected sheet con- 
sequently can’t know the fact, amd the fact can only be shown by the rec- 
ords or documents.) | i 

Ans. January 26th, 1884, 1s the date of approved amended survey on 
the Ocean Wave. The date of approval of the Lycurgus 1681 is June 
20th, 1882; therefore the first named survey was approved at least a vear 
since the Cavuga was platted on the corrected sheet. The other one I can- 
not tell. 

Q. Between 1872 and until about two vears ago were surveys of min- 

eral applications cancelled from time to time by action of the surv eyor- 
pa office of Colorado according to the usual practice of the office, 
without special orders in each ease from the Department at Washington ? 

(Complainants’ counsel objects as immaterial and irrelevant and incom- 
petent, and calls for matter which can only be shown by the records and 
files of the office.) 

Ans. To my recollection they were, and I am satisfied that I could point 

out certain cases by referring to the records of the office. 


225 (Claimants’ counsel objects to so much as follows the words “ I 
am satisfied,” including those words as not responsive and not evi- 
dence.) 


Q. After the final approval of survey in your office where are the papers 
in any cases forwarded ? 

Ans. Of the three copies which are made in each case of the plat one 
goes to the local land office, the two others either to the deputy mineral 
surveyor who made the survey, or to the applicants, if so directed, together 
with the transcript of the field-notes. 

Q. When there has been an amended survey has it been usual to send 
to the land office both the original survey and field notes, or only the orig- 
inal, or only the amended plat and field notes? 

(Complainant’ s counsel objects as wholly irrelevant.) 

Ans. In case of an amended survey we only forward copies of the plat 
of the amended survey, the originals in such case being no more con- 
sidered. | 7 

Q. Did you see or examine the plat of the No. 5 application, which 
was brought fram the files at Washington by Mr. Tyssowski (as he said)? 

Ans. It was shown to me. 

Q. Did you notice in that map that the surveyor-general’s certificate was 
pasted over the paper in the lower right-hand corner ? 

Ans. I did. 

Q. State whether such pasting at and about the date of that certificate 
was a matter of frequent occurrence, and state why, if vou know, it was 
done ? 

(Complainant’s consul objects as irrelevant, immaterial, it calls for what 
occurred at a time long prior to witness’s connection with the office, and 
which he can’t know of his own knowledge either in respect to the fact or 
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the reason for it. The record referred to is not a record of this office, but 
a record of the land office at Washington.) 
Ans. Quite frequently, as the plat books in the office show, I can’t 
226 = give any definite reason why, but suppose that some change in the 
form of certificate caused it. 

(Complainant’s counsel objects because not responsive, and so much of it 
as is a supposition as not being evidence of any sort.) 

Q. Are all the books, pl: its, and papers, of the sur vevor-general’s office 
which you have referred to in your testimony a part of the public record 
of that office, and have they been during your connection with that office 
accessible to interested parties and their attorneys, upon request during 
otfice hours ? 

(Complainant’s counsel objects as immaterial.) 

Ans. They are and they have since I have been connected with the 
office since 1878 

Q. Please explain what you mean by the words “ eorrected sheet,” or 
“corrected plat,” in this examination, and what it contains ? 

Ans. A corrected sheet is a map showing all the approved mineral sur- 
veys in connection with each other, to the extent of about a mile square. 

Q. When a new survey is made is it put on that plat, and what is done 
when a survey is cancelled ? 

(Complainant’s counsel objects as immaterial.) 

Ans. One of the first eomaenr gs 3 in the examination of a mineral sur- 
vey is to place it on the corrected sheet ; whenever survey is cancelled it is 
erased from the sheet or marked as being cancelled. 

Q. Between May 12th, 1875, and November 30th, 1881, how did the 
Cayuga survey stand on the corrected plat and other records of the office 
with relation to its being a subsisting or a eaneelled survey ? 

(Complainant’s counsel objects, as irrelevant, incompetent, calls for mat- 
ter that can only be shown by the corrected plat and records.) 

Ans. As far as I know it stood as any other cancelled survey. I 

227 judge by the fact that so many surveys have been allowed to pass 

without showing intersection with the Cayuga claim which is con- 

trary to the rules of the office, if such survey was considered a part of the 
records of the office. 


Cross-examinatton : 


Q. In whose handwriting on the old index are the words “ Letter No. 
20 ?” 

Ans. I don’t know. 

Q. In whose handwriting is the pencil memoranda mentioned by you, 
“See papers on file May 12, 1875?” 

Ans. That I do not know either. 

Q. If such memoranda had been made by any authorized person in the 
office, would you from your knowledge obtained by reference to records of 
mineral entries in that office have been able to identify the handwriting of 
the memoranda referred to? 

Ans. It would depend upon circumstances. 

Q. Is this your only answer ? 


Ans. Yes. 
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Q. Do other persons than those authorized employés in this office have 
access to records and files pertaining te matters of this court ? 

Ans. They have, with the assistance of some employés of the office. 

Q. Is the pencil memoranda, “See papers on file March 12, 1875,” 
copied on to the new book referred to by you? 

Ans. Yes. 

Q. When was that copied ? 

Ans. I can’t exactly tell the time when it was done, but it was done 
under my supervision. 

Q. Are the words and figures, “Cancelled May 12th, 1875,” crossed out 
in any manner? And, if so, deseribe how. 

Ans. No, sir; they are not crossed out. 

Q. Is there a pencil mark drawn these words and figures 
228 in either the old or new book ? 
Ans. No, sir. 

Q. Are any of the memoranda referred to by you as your direct ex- 
amination as having some reference to cancellation crossed by a peneil 
mark ? 

Ans. Yés, sir. 

Q. Which is it? 

Ans. The memoranda on the plat of the Cayuga Lode. 

Q. Do these memoranda on the books and plat concerning cancellation 
have any other basis or authority for being made, so far as the records 
show, other than Exhibit H_ referred to by vou on your direct examina- 
tion? 

Ans. I suppose not. 

Q. In whose handwriting are the words and figures on the —_ of 
the original plat of the survey of Cayuga, “ C: ancelled May 12, 18732” 

Ans. I don’t know. 

Q. In your direct ex xamination you have referred to the survey of the 
Cayuga as cancelled ; do you mean to be understood as t testifying that it 
has been cancelled i in any other way than by the letter Exhibit H and the 
marginal memorandum referred to by vou on your direct examination ? 

Ans. No. 

Q. How many surveys, including all the ground in conflict between the 
original Cayuga survey oul the original Tunnel No. 5 survey, have been 
approved in the surveyor-general’s office ? 

Ans. I couldn’t tell. 

Q. Has there been any; and, if so, how many that you know of? 

Ans. That I can’t tell without looking it up. 

(. Then what are we to understand by this language used on your 
direct examination : “I have, and find that as near as it can be determined 
there are 6 surveys, all of w hich have been approved subsequent to the 

i2th of May, 1873, which include the ground in controversy 
229 with the Cay uga Lode, some of them making no reference to the 
Cayuga claim ¢ 9» 

Ans. That was in answer in to a different question. 

Q. Do you mean to be understood by your language quoted in the last 
question, that there have been 6 surveys approved in your office, and each 
including the ground in controversy? If not, please state what you mean 
to have us understand by the language so quoted. 
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Ans. If by the words “ground in controversy” is understood the whole 
of the Cayuga Lode, I did; otherwise, not. 

Q. Is it a part of your duty to examine plats as they come to the office 
from the deputy mineral surveyors to see whether they conflict with any 
previous approved survey ? 

Ans. It has been for several vears, 

Q. Have any of these 6 approved surveys mentioned by you which in- 

clude the Cayuga ground been approved after examination by you? 
230 Ans. Very likely. 
(. Please explain how it comes about that more than one sur- 
vey is approved upon the same ground in whole or in part. 

Ans. Because under certain circumstances the office is instructed to do so. 

Q. Was the office instructed to approve surveys numbers 399, 591, 
1291, 1556, 1016, 1475, 1681, 247 and 248, surveys each including some 
of the ground included in the others ? 

(Defendants’ counsel object because it is unintelligible and premised on 
what witness has not said. He only stated that each included a part of 
the original Cayuga survey.) 

Ans. I don’t understand the last part of the question, so I can’t answer it. 

Q. Has your office approved since May 12th, 1873, more than one sur- 
vey including the same ground, part of the Cayuga survey as approved ? 

Ans. The office has approved more than one survey including part of 
the Cayuga Lode. 

Q. Has the same part of the Cayuga Lode been included in more than 
one survey since May 12th, 1875, approved by your office ? 

Ans. I would have to refer to the records in order to answer that ques- 
tion. 

By consent of counsel the further taking of testimony in this cause is 
continued — Thursday, the 13th day of March, A. D., 1884, at ten 
o’clock a. m., at my office in Denver. 

(Si an JOHN W. WEBSTER, 


Examiner. 


Pursuant to the foregoing continuance this Thursday, the 13th day of 
March, A. D., 1884, at ten o’clock a. m., at my office the counsel for the 
respective parties being present, EDWARD ROLLANDET, in continuation of 

his testimony begun on yesterday, deposed and testified as follows: 


231 In answer to last question, further says; I have examined the 
records of the office, and as far as can be det ermined therefrom I 
find that such is not the case. 
Q. What is not the case? 
Ans. That no survey has been approved since May 12th 1873, claiming 
any part of the Cayuga survey which might have been included in a pre- 
vious one. 


Re-examination : 

Q. Is it not a fact that the plat in the patent of the Cayuga Lode here 
shown witness, exhibit B, purports to show clear in the Cayuga portions 
of ground which lead, between May 12, 1873, the date of the entry of 
the cancellation of the Cayuga, on November 30, i the date of the 
entry of the Cayuga, been approved in your office in favor of sundry 
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other applications, to wit, the No. 5, the No. 6, the Gates, the Standard, 
and other lodes ? 
(Complainants’ counsel objects, as improper ; it calls for witness’ con- 
struction of the patent.) 
Ans. It does. 
(Signed) EDWARD ROLLANDET. 


Subscribed and sworn to before me_ this 13th day of March, A. D. 
1884. 
(Signed) JOHN W. WE BSTER, 


Examiner 


Defendants’ counsel now offers certified copy of the Senaca Lode, Nonen- 
Joy Lode, Camadice and Cayuga Lode, each recorded September 28th, 
1867, by Walter N. Webster et al., upon the same discovery shaft. To 
he introduction of which the compl: nants’ counsel objects, as irrelevant 
and immaterial, except as to the Cayuga Lode, which is hereto attached 
and marked Exhibit No. 2. Defendants’ counsel now offers in 
232 ~~ evidence Exhibit No.3, the separate dismissalon his part by Joseph 
Rist in case No. 644, district court of Clear Creek County, in the 
injunction case brought by the claimants of Cayuga Lode against the own’ 
and other parties working the No. 5 Lode, dated November 21, 1871. 
(Complainants’ counsel objects, as immaterial, irrelevant, incompetent, 
improper. The paper presented is not evidence of anything ; there is no 
evidence that such a suit as mentioned in the question was ever pending 
anvwhere or in any court:) 
Defendants’ counsel now offers in evidence Exhibit No. 4, a certified 
copy of order dated August 27th 1872, dismissing the same suit. 
(Complainants’ counsel objects to the introduction of Exhibit 4, for same 
reasons last-above assigned. ) 


Defendants now produce HuGH BuTLER, a witness of lawful age, who, 
being by me first duly sworn to. testify the truth, the whole truth, and 
nothing but, the truth, in relation to the matters in controversy, deposed 
and testified as follows: 

Q. State your m me, age, occ upation, and place of residence. 

Ans. My name is Hugh Butler; age, 44 years; occupation, attorney 
at law; and reside in Denver, Arapahoe County, Colorado. 7) / 
Q. Did vou know Joseph “ist in his life- time ? F Ry, 

Ans. I did. | 

Q. Who was his attorney during the years 1871, 1872, and 1873? 

Ans. I think I attended to most of his business at that time; he may 
have had other attorneys. 

Q. Do you recollect cross injunction suits pending in the district court 
of Clear Creek County between the claimants of the Cayuga Lode on 
one side and the Compass and Square and No. 5 on the other side, for 
about a year or so prior to the entry of the No. 5 patent, and what action 
Joseph Rist as one of the Cayuga claimants took in those cases ? 

(Complainants’ counsel objects, as Immaterial, improper, incom- 
233 petent, and as calling for matter which ¢ ‘an only be shown by records 
and files.) 
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Ans. I don’t know that I especially remember any particular equity 
suits in the controversy referred to. But I do remember that there 
was a controversy between the owners of the Cayuga Lode and Tunnel 
Lode No. 5, and perhaps other lodes claimed by the Marshall Silver Min- 
ing Company, and my general recollection is that in that controversy, as 
in most other controversies of that kind, there were equity suits growing 
out of them. I remember that Mr. Rist, whose name was used in connec- 
tion with the controversy concerning the Cayuga Lode, consulted with me 
concerning it, and expressed his dissatisfaction with the use of his name 
in that connection, and wanted to withdraw from any participation in it. 
We had two or more such conversations, one or more occurred in my office 
at Central City,and one occurred at Georgetown ; as a result of those con- 
versations a paper of some kind was prepared, either by myself or some 
one else about that time, the general purport of which was to disassociate 
Mr. Rist from any controversy between the Cayuga Lode and the other lode 
or lodes then claimed by the Marshall Silver Mining Company. 

(Complainants’ counsel objects for reasons last- above assigned, and fur- 
ther to the hearsay in the answer contained.) 

Q. The paper signed by Rist withdrawing application on the Cayuga 
is dated March 29th, 1873 ; can vou state, either from your recollection or 
from the exhibits in this case, for how long prior to that time Joseph 
Rist had refused to take any part in the contest with the No. 5 Lode ? 

(Complainants’ counsel objects, as immaterial, irrelevant, and improper, 
also because it calls for witness’ conclusion. ) 

Ans. The Exhibit No. 3, to which my attention is called, does not at 
present refresh my recollection. I may or may not have seen the original 
of which this is a certified copy, but I have a general recollection that for 
some time before, several months, perhaps a year or so, Mr. Rist was dis- 

satisfied with his associates in the Cayuga Lode and opposed to any 
234 litigation concerning it and the Tunnel No. 5, if that be the lode, 

and I believe it w as, about which the controversy was then pend- 
ing. Some time in the spring of 1873 I think the matter culminated, and 
the papers before mentioned were signed about that time. 

(Complainants’ counsel objects to the answer for the same reasons as to 
question, and for the further reason that is hearsay and the conclusion of 
the witness.) 

Q. Wasthis action of Mr. Rist’s, so far as your knowledge goes, induced 
by any payment or proposition proceeding from the No. 5, claimants, or 
was it induced by his dissatisfaction with his own side of the case ? 

(Complainants’ counsel objects, as immaterial, incompetent, and calls for 
the conclusion of the witness.) 

Ans. It was not induced, so far as I know, by any payment or promise 
of payment to Mr. Rist. It was due, as I then thought, to his general dis- 
satisfaction and to his fear that he might be liable for costs and expenses, 
not only to the extent of his own interests, but also all of the costs and 


pr oceedings. 


Cross-examination : | 
Q. Were you a member of the law firm of Butler and Morrison at any 
time; if so, from what time to what time; who was the other member 
of that firm, and where was the principal office kept : 
Ans. Mr. R. 8. Morrison and myself were associated in the practice of 
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law for one year; I think Mr. Morrison before that time and then resided 
at Georgetown ; I resided at Central City. The copartnership, if I re- 
member rightly, referred to Clear Creek County and other business except 
that of Gilpin County, and this arrangement lasted during the year 1873, 
according to my present recollection. 


(Signed) HUGH BUTLER. 
Subscribed and sworn to before -me this 13th day of March, A. D. 
1884. : 
235 (Signed) JOHN W. WEBSTER, 
Exeminer. 


Defendants now produce BENJAMIN H. SMITH, a witness of lawful age, 
who, being by me first duly sworn to testify the truth, the whole truth, and 
nothile but the truth in relation to the matters in controversy in this 

"Use, deposed and testified as follows : 


Q. State your name, age, occupation, and place of residence. 

Ans. My name is Benjamin H. Smith; age, 41 years; occupation, ex- 
aminer in the surveyor-general’s office, and reside in Denver, Arapahoe 
County, Colorado. 

Q. How long have you been employed in the surveyor-general’s office ? 

Ans. Since July, 1880; I have been employed previously in the office 
in 1869, and from October, 1872, to July, 1874. 

Q. From the time you went there, in 1880, until February, 1882, did 


the Cayuga survey, No. 231, appear on the corrected plat in your office ? 


(C omplain: nts’ counsel objects, as immaterial.) 

Ans. I don’t know. 

Q. Do you know when it was put on the corrected plat? 

Ans. It was put on when the present sheet was made. I can only state 
approximately when that was. In the winter of 1882, 

Q. Upon what information or authority was that survey then placed 
upon the corrected plat? 

Ans. It was placed there on receipt of a letter which I brought with 
me. This is a letter from Commissioner of the General Land Office, dated 
February the 8th, 1882. 

(Here counsel for complainant objects to his stating the contents; the let- 
ter itself is the best evidence.) 

Q. Please show that letter to the counsel for the United States, will 
you ? 

Ans. I will. 

(Here letter shown.) 
236 Q. Is that letter,as you call it, any more than the regular monthly 
list of patents issued during the previous month, which your office 
regularly receives from Washington ? 

“Ans. It is nothing more than a list of patents issued during the month 
of January, 1882. 

Q. Does it contain any reference to the Cayuga, other than to give its 
name and number in that list ? 

(Complainants’ counsel objects, because it is not the best evidence.) 

Ans. It gives besides the name and number. 

(Counsel “for complainant objects to witness stating what it gives as not 
the best evidence.) 
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The name of claimant and number of patent. 

(Complainaunts’ counsel objects to all the evidence of this witness, and 
moves to have the same struck out unless a certified copy of the letter is 
put in evidence.) | 

The defendants’ counsel now offers in evidence a certified copy of the 
letter, which is hereto attached and marked Exhibit No. 5. And also 
offers in evidence Exhibit No. 6, a certified copy of the Cayuga survey. 


(Signed) BENJ. H. SMITH. 
Subseribed and sworn to before me this 13th day of Mareh, A. D. 1884. 
(Signed) JOHN W. WEBSTER, 
Kvaminer. 


Defendants also produce RoBeErRT O. OLD, a witness of lawful age, 
who, being by me first duly sworn to testify the truth, the whole truth, 
and nothing but the truth in relation to the matters in controversy, de- 
posed and testified as follows : 

(). State your name, age, occupation, and place of residence. 
237 | Ans. My name is Robert O. Old; age, 55 years; occupation, 
miner and mining expert, and reside at Georgetown, Clear Creek 
County, Colorado. 

Q. Do you know the Caynga discovery shaft on Leavenworth Mount- 
ain? 

Ans. I do. 

Q. For how many vears have you been engaged in mining or examin- 
ing mines in Clear Creek County, and what present position do you now 
hold in the mining industry ? 

Ans. I have been intimate with the mines and mining interests of Clear 
Creek County for 15 years, and have been to a more or less extent engaged 
in active mining in that county for 18 years. J am a miner, employi Ing 
men working my mines, including giving leases on the same. In fact, 
I am activ ely engaged i In mining. 

Q. Did you ever examine that Cayuga shaft, and, if so, whee? 

Ans. I examined it about 12 years ago. 

Q. Was there a lode in that shaft? 

Ans. There was not. 

Cross-examination : 

Q. What was the occasion of your examining that shaft 12 years ago? 
How deep was it when you examined it,and wha at did you do in the matter 
of such examination ? 

Ans. The occasion was, as I understood, a conflict of supposed interests 
between the owner or owners, I don’t know which, of the Compass and 
Square and the owner or owners of the Cayuga Lode. My recollection of 
the depth of what was called the Cayuga discovery shaft was about 20 feet. 
[1 then gave testimony in the court held at that time at Georgetown, 
before Judge Belford, to being in.*] Going down into the Cayuga shaft, 
] examined the same to see if there was any lode or anything that could 
be supposed to give the evidence of a lode, and T found nothing: that, in my 
judgment, gave any evidence of a lode. 


*Stricken out before signing. (S’g’d) JouN W. Wessrer, Examiner. 
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Q. How do you fix the time of such examination as being 12 years ago? 
Ans. Because I remember that I was on the point of visiting 
238 England with my family at the time, and I think that I was de- 
layed a few days in leaving in consequence, and that was in Jan- 

uary, 1872, to the best of my memory. It was in the winter, anyhow. 


a" (Signed) ROBERT O. OLD. 


Subseribed and sworn to before me this 13th day of March, A. D. 1884. 
(Signed) JOHN W. W EBST ER, 


Examiner. 


It is hereby stipulated by counsel that defendants’ testimony is closed 
f until the day to which complainant shall give notice of taking rebuttal 
} testimony, on which day any further testimony of defendants is to be on 
Y! hand and closed before rebuttal begins. 

Vd (Signed) JOHN W. WEBSTER, 


' | Evaminer. 


Pursuant to the notice based upon an order fixing the time for taking 
testimony in rebuttal, issued by me as examiner, on the 9th day of April, 
A. D. 1884, at ten o’clock a. m., A. W. Brazee, esq., U.S. district at- 
torney, who appears for complainant, produces a teleeram from Mr. Mor- 
rison asking a continuance until to-morrow, Thursd: ay, the 10th day of 
April, A. D. 1884, at 9 o’clock a.m. The counsel for complainant con- 
» tf = senting, it was acing until Thursday, the 10th day of April, A. D. 

_— 1884, at 9 o’clock a. m., at my office in Denver. 

(Signed) JOHN W. WEBSTER, 
2. Examiner. 
’ ( 
| Pursuant to the foregoing continuance, this, Thursday, the 10th day of 
April, A. D. 1884, at 9 o’clock a. m., at my office in Denver, counsel for 
fe fy the respective parties being salen the defendants produced SoLoMON 
By ROBESON, a witness in their behalf, who, being by me first duly sworn to 
testify the truth, the whole truth, and nothing but the truth in relation 
to the matters in controversy, deposed and testified as follows: 


| 239 Q. State your name, age, occ upation, and ome of residence. 
Ans. My name is Solomon Robeson; age, 53 years ; occupation, 
miner, and reside at Georgetown, Colorado. 
Q. How many years have vou mined in Clear Creek ? 
Ans. For sixteen years. 
Q. During which years did you mine on Leavenworth ? 
Ans. During 1870, 1871, 1872 and 1873, continuously ; since that time 
“rh I have worked there most of the time up to within the last 5 years. 
Wp * Q. Do you know the Cayuga discovery shaft ? 
Ans. I do. 
Q. Is there any lode in that shaft ? 
Ans. I never have seen any. 
Q. You recollect the time when the Cayuga parties were in litigation 
with Square and Compass Lode in 1871 or 72? 
Ans. Yes, sir. 
Q. Has any work been done on the so-called Cayuga Lode on behalf of 
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the Cayuga claimants by the Cayuga parties, to your knowledge, since 
that time? 


Ans. No. 
No cross-examination. 
(Signed) SOLOMON ROBESON. 
Subscribed and sworn to before me this 10th day of April, A. D. 1884. 
(Signed) JOHN W. WEBSTER, 
, Examiner. 


(Defendants’ counsel no’ offers paper marked No. 6, being a certified copy 
of the list of patents issued in January, 1882. 

To which complainant’s counsel objects, as irrelevant and imma- 

terial. 
240 Defendants’ counsel now offers in evidence Exhibit No. 7 by a 
certified copy of the original plat, with notice of cancellation of the 
Cayuga. 

To which complainants’ counsel objects, so far as the note of alleged 
cancellation. 

Defendants’ counsel also offers a certified copy of location certificate of 
the Compass and Square Lode, which is marked Exhibit No. 8, and at- 
tached to this testimony. 

To which complainants’ counsel objects as irrelevant and immaterial.) 


Defendants’ counsel now produces ERNEST LE NEVE Foster, recalled, 
who, being by me duly sworn, deposes and says: 


Q. What is that map [ Exhibit Noe. 1 shown witness? ] 

Ans. It is a map made by me to show the relative positions of the Ca- 
yuga Lode survey No. 231, and the Tunnel Lode No. 5, Tunnel Lode 

\o. 247, as they appear upon the ground and other conflicts. 

a Ts it correct ? 

Ans. It is.’ 

Q. Is it based upon the same survey that you refer to in your previous 
examination ? 

Ans. It is. 

Q. What does the blue ground represent ? 

Ans. The Tunnel Lode No. 5, less the conflict. 

Q. What does the purple | sround represent ? 

Ans. The conflict between the Cayuga Lode and the. Tunnel Lode 
No. 5. 

Q. What does the buff ground show ? 

Ans. That portion of the Cayuga Lode which is covered by patents 
subsequent to the survey of the Cay uga Lode, and I believe prior to the 
issuance of the patent to the Cayuga. 

Q. What does the pink ground represent ? 

Ans. That portion of the Cayuga Lode patent which has not 
241 been covered by any others. 

Q. What does the plat in the southeast corner of the exhibit 
show ? 

Ans. It shows the 4 lodes apparently located from the same shaft and 
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spoken of in my previous testimony, viz: The Senaca, Cayuga, Cama- 
dice, and the Honenjoy, as described in the location certificates, and also 
the Cayuga Lode as patented. 

Q. Does the Cayuga Lode as patented agree with any one of the 4 
lodes located on the Cayuga discovery ? 

(Complainants’ counsel objects, as immaterial, irrelevant, and i incompe- 
tent. It calls for the witness’ conclusions.) 

Ans. It does not. 

.Q. How does the Cayuga as patented when platted lie to the Cayuga 
as located when platted ? 

(Complainants’ counsel objects same as above.) 

Ans. Nearly at right angles. 

Q. Please state where the Cayuga discovery shaft, if continued perpen- 
dicularly downward, would come “with reference to the developments of 
the Colorado Central Company. 

(Complainants’ counsel objects, as irrelevant, immaterial, and specula- 
tive.) 

Ans. It would come about 75 feet northeasterly of the Marshall Tun- 
nel. I can’t tell whether it would strike any of their works positively or 
not. 

Cross-examination : 

Q. Is this map or plat No. 1 made showing the relative positions of 
the Cayuga Lode, survey 231, and Tunnel Lode No. 5, survey 247, correct- 
ing or ‘eliminating the error which you mentioned on your previous direct 
eXi ‘aminations in the former depositions i in this case? 

Ans. Yes, sir; it is. 

Q. Can you now tell the exact area of the purple portion on this 
242 ~—=s plat? 
Ans. I can’t tell you any more exactly than I did before. 
Q. State the area, as nearly as you can, covered by the purple ground. 
Ans. It would be about the tenth of an acre. 


(Signed) ERNEST LE NEVE FOSTER. 
Subscribed and sworn to before me this 10th day of April, A. D. 1884. 
(Signed) JOHN W. WEBSTER, 
Examiner. 


Defendants’ counsel now offers in evidence a map referred to by the last 
witness, and which is marked Exhibit I and is hereto attached as a part 
of the testimony. 

To which the complainants’ counsel objects, as irrelevant, immaterial, 
and improper, because taken in connection with the testimony of Mr. Fos- 
ter on his being recalled the last time; it appears to be made from data 
assumed and not proved by any competent evidence. 

Defendants’ counsel now offers in evidence a certified copy of the loca- 
tion certificate of the Compass and Square Lode, Exhibit 8. 

To which complainants’ counsel objects as asserted and immaterial. ) 

The defendants now close the taking of their testimony, this April 10th, 
1884. 


(Signed) JOHN W. WEBSTER, 


Examiner. 
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XAMINER’S FEES. 


Taking testimony, 284 folios. @ .20 ..........000 sescosccesevccececees $56 80 
11 days’ attendance, @ $3.00 ................- sevenviaeneedevaniids 33 O00 
Aumniotineg 15 onthe, (2) 10...04...6<ccciecassesscsasvvcutues 1 50 

243 Marking and filing 8 exhibits, @ .10 .............. cc. eee. 80 
Total due ..... dnpiindin bhereiece-abeutetigcel wom memes: $92 10 


Received payment of I. J. Marshall, for defts. 
(Signed) JOHN W. WEBSTER, 


Evaminer. 
APRIL 26TH, 1884. 


DEFENDANTS’ WITNESSES CLAIMED FEES AS FOLLOWS: 


Ree Cece, 2 AOS, (8) 2.50... 0.00 0ssndrindeaieddeus Seeks cies 3 OO 
Cars ROR We SUN HOD EO os. concn sesweh ane cones epeameniennes 4 50 
De IN io s5 3 veda vnsnas cviscvuctuee KREDI Sakeale er ee 8 60 
George W. Hall, 5 days, (a RcEW i icaninck > sack es nas ON RSE eae 7 50 
100 ED doin ruiecawnenxes cedar 0c6eame wi cinkssube ate aiacmcneee eaaeeS 5 OO 
February 13 14, and 15, 1884. Ernest Le Neve Foster, 4 days, 
@ 1.50 Se OR Cee eee Prey emer Ey or 8 ke rts. ce le 
NNN 5h cs sassaocce ss wn cin y.ph abn Rl anal emahoomE Rlaleaad 5 OO 
Byron E. Cox, PE DO once iv indi esiss ss etaiaaeenaeaea . 3 00 
Pe I HN i aids Chwcis adenentin cwenksciabadiikabeidabe ees nue 5 OO 
EE Ae, Te RGR, LO 1D 1. icc ccsiicas canuseiens tenes Saapeisanes 7 50 
TEP MEE Oh dcasewdcincesse hk Sie LE Nike eee » OO 
eee BeMOmr, 0 GN98, (0) 1.00 0. oosccssccussacesasucesesanexeceuats 7 50 
James W, 0’ Bryan, 2 days, @ DBO ccnnciai sade nckkedteedeimmnunrs 3 O00 
PEER sil nicks xen nskih saved winatidenb ikon sabe eens Abankiias 5 OO 
William F. Kelso, 2 days, @ 1.50......... PO ar eae ern ee 3 OO 
Nathan S. Hurd, 2 days, (@ | peer sain leche ep aeaaeiae aaron sachin 3 OO 
William N. Arnold, 2 days, @ 1.50.......... dav peeh sees ane nant 3 00 
ibwaned Toliandet, F day, G@ 1.50 .....oc6. 500. cccccccccecccevasscctesian 1 50 
SE NRE SOMME DID i. sik cnvsscwoensoesnrssusaenboanscnannnes wach isis 1 50 
Benjamin H. Smith, I BAT ii chiens aes ee 
Robert O. Old, “grt EMR aiid chbakand enebuune wknd mababbe ee lagits 1 50 
100 miles, nk inal semedeseees¥e: saeeebes Pia nice Gniinainalie 5 00 
244 Solomon Robeson, 1 day, ( @ 1 PE avnscunawaeeus nu vdccnunien sans 1 50 
104 miles, @ Ee hicban'y iin Ratiwk Cane Sencaee ks avma ties’ eaubee 5 20 
April 10, 1884. Ernest Le Neve Foster, 1 cay, OO Ri vscnitenives 1 50 
Pr IRS TIE WN i hisidia Wichncss -veskcd nbdncuGeaeindessdinsdweneacenieens 5 OO 
(Signed) J OHN W. WEBSTER, 
Examiner. 


Unirep STATES OF AMERICA, 
District of Colorado, 8s: 


To the honorable the judges of the circuit court of the United States for 
the district of Colorado, in chancery, presiding. 


I, John W. Webster, one of the examiners in chancery of the circuit 
court of the United States for the district of Colorado, in accordance with 
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the 67th rule of the supreme court, and amendments, and also by virtue 
of an order by me made as examiner, fixing the time and place for the 
taking of testimony in this cause, and notice “thereof served upon the op- 
posing counsel hereto annexed, do most respectfully certify and report unto 
your honors that Walter N. W ebster, Erskine McClellan, John Turek, 
George W. Hunter, Charles A. Martine, Frank De La Mar, Frank A. 
Maxwell, Edward Rollandet, Edward J. Brooks, Joseph Tyssowski, Fran- 
cis J. Marshall, Ernest Le Neve Foster, George W. Hall, William H. 
Lessig, and Othenil R. Cannon, witnesses on behalf of the complainant, 
and that George Turnbull, Francis F. Bruné, George W. Hall, Ernest Le 
Neve Foster, Byron E. Cox, Albert E. Chase, Francis J. Marshall, James 
W. O’Bryan, William I. Kelso, Nathan S. Hurd, William A. Arnold, 
Edward ‘Rollandet, Hugh Butler, senjamin H. Smith, Robert O. Old, 
and Samuel Robeson, witnesses on behalf of defendants, were examined 
before me, who, previous to their respective examinations in this cause, 
were by me duly cautioned and sworn upon their respective oaths to tes- 
tify the truth, the whole truth, and nothing but the truth in relation to 
the matters in controversy between the parties in this cause. 
245 That the testimony of the said witnesses was taken and reduced 
to writing by me, and after the same had been taken and reduced 
to writing, the testimony of said witnesses was read over to them by me 
in their presence and in the presence of the counsel and such of the par- 
ties as were in attendance before me, and thereupon the same was sub- 
scribed and sworn to by said witnesses respectively, the oaths being ad- 
ministered by me at my office in Denver, on the dates set forth in the jurats 
appended to the foot of the testimony as noted in said testimony. And Ido 
further certify and report that the complaint, by counsel and introduced in 
evidence maps, plats, and documents, as exhibits A, Bb, C, D, E, F’, G, H, 
I,J, K, L, J, O, and P, 16 exhibits in all, and that defendants in- 
troduced in evidence maps, plats, and documents, as exhibits 1, 2, 3, 4, 5, 
6, 7, and 8, all of which said exhibits are properly marked and returned 
with this testimony, and are referred to their respective folios in the tn- 
dices attached to this testimony. 

And I turther certify and report that the testimony and exhibits in this 
case are bulky and large, and for convenience I have placed the testimony 
of complainant, direct and rebuttal,in one package, the testimony of defend- 
ant in one package, and all the exhibits in one pack age, properly marked 
and refered to in the testimony herewith returned. 

And I further certify that I have duly folioed said testimony in red 
ink figures upon the left-hand margin thereof, and that the taking of 
testimony was continued from time to time by consent of counsel as therein 
noted. 

And I further certify that I am not an attorney, solicitor, or of counsel 
for either of the parties, or otherwise interested in the event of this suit. 
All of which is respectfully submitted. 

(Signed) JOHN W. WEBSTER, 


Examiner. 
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246 INDEX TO DEFENDANTS’ TESTIMONY. 
Witnesses. 
George Turnbull, direct testimony. ....... --from folio 267 to 273 
cross _ vieoin vases “«  —=-273 “ 284 

Francis F. Bruné, ee ee we. = ae ee 
Cross ee eo a 

George W. Hall, Sr oe BA Soe 
3 9s Cross ae edie OO 
“ . redirect ‘“ enbanaiibs _ “= * Bae” gas 

Ernest Le Neve Potter, dwet. “sian ReMi Me 
4 “¢  eross “ (iiieeiniag. = See oe 

Byron E. ty direct “ POO MMe 
<i wg cross wie mee oR ee 

Albert E. Chase «Senn eS eRe eS Ce ae ee 

Francis J. Marshall, direct “ juaenaenyrs cs Sa. = oe 
. 6 cross aoe ec 6 404 “ 406 
. . redirect ‘ petpaaiewues “ * 2 * ae 

James W. O’Bryan, direct “ lerbinerins OO > ee 
1“ * cross Pr aah ouatareaaci oS aa ee 
- eee Co eras in " “ oa ae 
6 - recross ‘ ‘helices pie Oe a 

William F. Kelso, i re epics 5. ae ae 
” 1s cross oS dete s Swabian <a 

Nathan 8. Hurd, ee | apadessiee es ia? a 
si ws cross ©. Ne eens poe a a 

William A. Arnold, aE eee me béee en 

Edward Rollandet, eae ie , * * Sa ae 
. “4 cross mae « © 401 * 6 
" sr redirect ‘ maaan _ oe eee 

Hugh Butler, ee Fd aa aad OO aie ae 

247 Hugh Butler, cross-testimony......... from folio 518 to 520 

Benjamin H. Smith, ‘direct goer ee ee: SO * oa 

Robert O Old, direct OO ig 
- . cross een er oS eee 

Solomon Robeson, direct gaze fer ee ES a es 

Earnest Le Neve Foster, recalled, direct.......... o «Sa? oe 

gs ss oa we... SS eee - = oe” O66 
Exhibits. 

Exhibt 1, introduced, &e SESE Sear oe Lckuieateeictan Gaetan ..at folio 548 
és 2, sf ee een dian ticeteaace +o uneeuely enki eeulen « 606 
3, . gh TEEN OR OAR OE ee uksgubinns i oe 
* A, ¢ Pip eh aicedy sade dulamniicanuawit paallans panibenewiades “506 
ate, i Oe ieiadb bein bh ae pheeaa aaa iidieepianls <8 26 
“2 5, 34 OF hula in idea adea aah eeeaen oN aweans “« 639 
‘ 7; al Sal, | anaes ppl ek lai er alias eace «840 
° " Pe heh ps Manniaemameeney Cibiact tiie mie: " ae 

(Signed) JOHN W. W EBSTER, 
; Examiner. 


(Endorsed :) No. 1145. The United States vs. The Marshall Silver 
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Mining Company and The Colorado Central Consolidated Mining Com- 
pany. Defendants’ testimony. Filed Apr. 26, 1884. (Signed) Edward 
F’, Bishop, clerk. | 


248 And the exhibits referred to in and filed with the examiner’s 
report of testimony, are in words and figures as follows, to wit : 


Exhibits to evaminer’s report. 
Exuisir A.—John W. Webster, examiner. 


DEPARTMENT OF THE INTERIOR, H. F. C., 
GENERAL LAND OFFICE, 
Washington, D. C., February 3, 1883. 

I, N. C.. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of all the papers in the matter of 
Central City, Colorado, mineral entry No. 1778, for the claim of Erskine 
McClalland et al., upon the “ Cayuga” Lode, is a true and literal exempli- 
fication from the originals on file in this office. 

In testimony whereof I have hereunto subscribed my name and caused 
the seal of this office to be affixed, at the city of W ashington, on the day 

and year above written. 
249 ( SEAL U.S. GEN. | (S’o’d) N.C. McFARLAND, 
\ LAND OFFICE. f{ Commissioner of General Land Office. 


Application for patent. Cayuga. 


TERRITORY OF COLORADO, 
County of, Clear Creek, ss: 

Erskine McClelland and Walter N. Webster, of the above-named ‘county 
and Territory aforesaid, being first duly sworn according to law, each 
for himself and not one for the other, on oath deposes and says that they 
are citizens of the United States and over the age of twenty-one years; 
that they are applicants for patent to their claim of 2 ,300 ft. in length 
by 50 ft. in width of the Cayuga Lode, on Le avenworth Mt., Griffith 
mining district, Clear Creek County, Colorado Territory. Affiants further 
depose and say that they have the possessory right to the premises em- 
braced within the said application for patent,.as set forth in the plat 
of the survey of said premises made by direction of the surveyor-general 
of the Territory of Colorado, by virtue of a purchase for valuable con- 
sideration from the grantees of James W. Ames et al., who were the 
original discoverers and locators of said premises, and by virtue of com- 
pliance by said Erskine McClellan and Walter N. Webster and their 

grantors, with the rules, regulations, and customs of Griffith 
250 mining district, the laws of the Territory of Colorado, and the 
several acts of Congress pertaining to mineral lands, and that 
the developments and improvements on the aforesaid claim amount in 
value to a sum exceeding five hundred dollars. 
ERSKINE McCLELLAN., 
WALTER N. WEBSTER. 


Subscribed and sworn to before me this 12th day of December, A. D. 
1872. 
[SEAL. ] HENRY C. HARRINGTON, 
Notary Publi. 


a 
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Proof of posting plat and notice. 


Joseph B. Johnson and William H. Lane, each for himself and not one 
for the other, being first duly sworn according to law, deposes and says 
that he is a citizen of the United States over the age of twenty-one 
years, and was present on the twelfth day of Dee ember, 1872, when 
a plat representing Erskine McClellan, Walter N. Webstcr, and Joseph 
Rist, claim upon the Cavuga Lode, situate in Griffith mining district, 
Clear Creek County, and Territory of Colorado, together: with notice 
of said Erskine McClellan, Walter N. Webster, and Joseph Rist’s in- 

tention to apply for a survey and patent therefor, was posted in 
251 a conspicuous place on said mining claim, to wit, upon a board 
placed near the discovery shaft, where it could be easily seen and 
examined, and a true, full, and correct copy of said plat and notice is 
hereto attached and made a part of this affidavit. 
JOSEPH B. JOHNSON, 
WILLIAM H. LANE. 


Subseribed and sworn to befure me this 12th day of December, A. D. 
1872, and I hereby certify that I consider the above deponents credible 
and reliable witnesses, and that the foregoing affidavit, to which a full, 
true, and correct copy of the plat and notice referred to, were attached at 
the time, was read and examined by each of them before their signatures 
were affixed thereto, and the oath made by them. 

[SEAL. | HENRY C. HARRINGTON, 

Notary Publi. 


Notice is hereby given that we, Erskine McClellan, Walter N. Webstr, 
and Joseph Rist, do claim by purchase twenty-eight hundred (2,800) feet 
in length by fifty (50) feet in width, of surface ground on the Cayuga Lode, 
being a silver bearing vein of rock in place, and situated in the mining dis- 
trict county and territory aforesaid, the location and extent thereof being 

more fully described as follows, to wit: Beginning at the SW. cor. 
252 Sec. 19, T. 48., R. 74 W., var. 15° 30’ E.; thence N. 80° E, 4,240 

ft. , established post No 1, being a post in mound of stones marked 
No.1 & 231, from which peak of Indepet ident Mt. bears S. 64° E., peak 
S. f Clear Lake, S. 21° 30’ E.; thence N. 67° E. 950 ft., to post No. 
2; thence N. 49° 30’ E. 4550 ft., to post No. 3; thence N. 41° 15’ E.,, 
1,300 ft., to post No. 4; thence N. 23° W. 50 ft., to post No. 5; thence 
S. 41° 15’ W., 1,300 ft., to post No. 6; thence S. 49° 30’ W. 5 50 ft., 
post No. 7; thence 8. 67° W. W. 950 ft., to post No. 8; thence 5. d30 
E. ~ ft., to place of beginning, contains 2. 35 acres and located in the 
SW. 4 Sec. 20 & SE. “eg See. 19, T. 4 8., R. 74 W. Discovery located 
1,300 feet west of eastern boundary of said claim, adjoining claimants 
unknown. ‘To be found in the records of Clear Creek County, Colorado 
Territory, in Book W, page 188, as set forth in the forecoing ‘plat ; and 
we do hereby give further notice that, having oce upied and i improv ed the 
said lode, according to the local customs and rules of miners in said min- 
ing district, and having expended in actual labor and improvement thereon, 
an amount not less than the five hundred dollars, and being in the quiet 
and peaceable possession thereof, we will apply for a survey and plat of 


ao 
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said premises, and a patent for the same under the act of Congress ap- 
proved May 10, 1872. 
Witness our hand and seal this 12th day of December, 1872. 

253 We hereby certify that we have, this 12th day of December, 1872, 

posted in a conspicuous place on the above claim a true copy of this 
plat and notice. : 
ERSKINE McCLELLAN. [seat] 
JOSEPH RIST. SEAL, | 
WALTER N. WEBSTER. [seat] 
JOSEPH B. JOHNSON, SEAL. 
WILLIAM H. LANE. SEAL. | 


Attest: 
EF. F. BRUNE. 


(Endorsed :) Cayuga Lode. Erskine McClellan et al. Proof of post- 
ing plat and notice. U.S. land office, Central City, Colorado, Dee. 14 
1872. Approved, , register; Wm. A. Arnold, receiver. 


(Here follows diagram, marked page 2544.) 


255 No. 231. Transeript of field-notes of survey of the. McClellan, 

Webster & Rist claim upon the Cayuga Lode, in Griffith mining 

district, Clear Creek County, C. T. Surveyed by Francis F. Brune, U. 
S. deputy surveyor, mineral dist. No. 2. 


Beginning at the SW. cor. Sec. 19, T. 45., R. 74 W., Va. 15° 30’ E., 
feet: thence N. SO° E. 

4240, Established cor. No. 1, being’ a post in mound of sto. marked 
No. 1 & 231, from which peak of Independent Mt. bears S. 64° E., peak 
south of Clear Lake S. 21° 30’ E.: thenee N. 67° E. 

950. Set a post in mound of sto. marked No. 2 & 251, from which the 
smoke-stack of Equator Mining Co.’s engine-house bears N. 66° 50’ E. ; 
thence N. 49° 30’ E. 

550. Set a post in mound of sto. marked No. 5 & 251; thenee N. 41° 
15’ E. 

462. Intersect S. line of mineral survey No, 229, Saco Lode. 

644. Intersect S. line of mineral survey No. 185, Indigo Lode. 
256 683. Intersect E line of same. 
1080. Intersect E line of mineral survey No. 229, Saco Lode. 

1300. Set a post in mound of sto. marked No. 4+ & 231, from which 
peak of Independent Mt. bears S. 36° ., and the water-wheel of Pif- 


ford’s Mill, on Leavenworth Creek, S. 2° E.; thence N. 23° W. 
50. A cliff of rocks marked No. 5 & 231; thenee 8S. 41° 15’ E. 
648. Intersect N. line mineral survey No. 185, Indigo Lode. 


708. Intersect S. line of same. 

774. Intersect N. line of mineral survey No. 229, Saco Lode, and also 
S. line of mineral survey No. 204, Hidden ‘Treasure pee 

1105. Intersect W. line of mineral survey No. 229, Saco ‘Lode. 

1141. Intersect W. line of mineral survey No. 204, Hidden Treasure 
Lode. 


1300. Set a post in mound of stone marked No. 6 & 231, from which 
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Proof of posting plat and notice. 


Joseph B. Johnson and William H. Lane, each for himself and not one 
for the other, being first duly sworn according to law, deposes and says 
that he is a citizen of the United States over the age of twenty-one 
years, and was present on the twelfth day of December, 1872, when 
a plat representing Erskine McClellan, Walter N. Webstcr, and Joseph 
Rist, claim upon the Cayuga Lode, situate in Griffith mining district, 
Clear Creek County, and Territory of Colorado, together: with notice 
of said Erskine McClellan, Walter N. Webster, and Joseph Rist’s in- 

tention to apply for a survey and patent therefor, was posted in 
251 a conspicuous place on said mining claim, to wit, upon a board 
placed near the discovery shaft, where it could be easily seen and 
examined, and a true, full, and correct copy of said plat and notice is 
hereto attached and made a part of this affidavit. 
JOSEPH B. JOHNSON, 
WILLIAM H. LANE. 


Subseribed and sworn to befure me this 12th day of December, A. D. 
1872, and I hereby certify that I consider the above deponents credible 
and reliable witnesses, and that the foregoipg affidavit, to which a full, 
true, and correct copy of the plat and notice referred to, were attached at 
the time, was read and examined by each of them be fore their signatures 
were affixed thereto, and the oath made by them. 

[SEAL. | HENRY C. HARRINGTON, 

Notary Public. 


Notice is hereby given that we, Erskine McClellan, Walter N. Webstr, 
and Joseph Rist, do claim by purchase twenty-eight hundred (2,800) feet 
in length by fifty (50) feet in width, or surface “wround on the C we uga Lode, 
being a silver ote: vein of rock in place, and situated in the mining dis- 
trict « county and territory aforesaid, the location and extent thereof being 

more fully described as follows, to wit: Beginning at the SW. cor. 
252. ~Sec. 19, T. 48., R. 74 W., var. 15° 30’ E.; thence N. 80° E. 4,240 

ft. , established post No 1, being a post in mound of stones marked 
No.1 &: 231, from which peak of Independent Mt. bears 8. 64° E., peak 
S. of Clear Lake, 8 . 21° 30’ E.; thence N. 67° E. 950 ft., to post No. 
2; thence N. 49° 30’ E. 550 ft., to post No. 3; thence N. 41° 15 E., 
1,300 ft., to post No. 4; thence N. 28° W. 50 “ to post No. 5; thence 
S. 41° 15’ W., 1,300 ft., to post No. 6; thence S. 49° 30’ W. 550 ft., to 
post No. 7; thence 8. 67° W. W. 950 ft., to post No. 8; thence 8. 23° 
E. 50 ft., to place of beginning, contains 2. 35 acres and located in the 
SW. + Sec. 20 & SE. J 1 See. 19, T. 4 8., R. 74 W. Discovery located 
1,300 feet west of easter n boundary of said cl: aim, adjoining claimants 
unknown. To be found in the records of Clear Creek County, Colorado 
Territory, in Book W, page 188, as set forth in the foregoing plat ; and 
we do hereby give s further notice that, having occupied and improved the 
said lode, according to the local customs and rules of miners in said min- 
ing district, and having expended in actual labor and improvement thereon, 
an amount not less than the five hundred dollars, and being in the quiet 
and peaceable possession thereof, we will apply for a survey and plat of 
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said premises, and a sag for the same under the act of Congress ap- 
proved May 10, 1872 
Witness our hand and seal this 12th day of December, 1872. 
253 We hereby certify that we have, this 12th day of December, 1872, 
posted in a conspicuous place on the above claim a true copy of this 
plat and notice. 
ERSKINE McCLELLAN. [seAt. | 
JOSEPH RIST. SEAL. | 
WALTER N. WEBSTER. [seEat.' 
JOSEPH B. JOHNSON, SEAL. | 
WILLIAM H. LANE. SEAL. | 


Attest : | 
F. F. BRUNE. 


(Endorsed :) Cayuga Lode. Erskine McClellan et al. Proof of post- 
ing plat and notice. U.S. land office, Central City, Colorado, Dee. 14 
1872. Approved, , register; Wm. A. Arnold, receiver. 


(Here follows diagram, marked page 254.) 


255 No. 231. Transcript of field-notes of survey of the MeClellan, 

Webster & Rist claim upon the Cayuga Lode, in Griffith mining 

district, Clear Creek County, C. T. Surveyed by Francis F. Brune, U. 
S. deputy surveyor, mineral dist. No. 2. 


Beginning at the SW. cor. See. 19, T. 4.8., R. 74 W., Va. 15° 30’ E., 
feet; thenee N. 80° E. 

4240. Established cor. No. 1, being’ a post in mound of sto. marked 
No. 1 & 231, from which peak of Independent Mt. bears S. 64° E., peak 
south of Clear Lake S. 21° 30’ E.; thenee N. 67° E. 

950. Set a post in mound of sto. marked No. 2 & 231, from which tie 
smoke-stack of Equator Mining Co.’s engine-house bears N. 66° 30’ E 
thence N. 49° 30’ E. 

550. Set a post in mound_of sto. marked No. 5 & 251; thence N. 41° 
15’ E. 

462. Intersect S. line of mineral survey No. 229, Saco Lode. 

644. Intersect S. line of mineral survey No. 185, Indigo Lode. 


256 683. Intersect E line of same. 
1080. Intersect E line of mineral survey No. — Saco Lode. 
1300. Set a post in mound of sto. marked No. 4 & 31, from whieh 


peak of Independent Mt. bears 8. al 45’ E., and the w ate r- whee! of Pif- 
ford’s Mill, on Leavenworth Creek, S. 2° E.; thence N. 23° W. 

50. A cliff of rocks marked No. 5 vr 231; thence S. 41° 15’ E. 

648. Intersect N. line mineral survey No. 185, Indigo Lode. 

708. Intersect S. line of same. 

774. Intersect N. line of mineral survey No. 229, Saco Lode, and also 
S. line of mineral survey No. 204, Hidden Treasure Lode. 

1105. Intersect W. line of mineral survey No. 229, Saco Lode. 

1141. Intersect W. line of mineral survey No. 204, Hidden Treasure 
Lode. 

1300. Set a post in mound of stone marked No. 6 & 251, from which 
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post No. 4 of mineral survey No. 229, Saco Lode, bears N. 34° 45’ E., 
1,715 ft. dist.; thence S. 49° 30’ W. 
550. Set a post in mound of stone marked No. 7 & 231; thence 8. 67° 


", 
257 950. Set a post in mound of stone marked No. 8 & 231; thence 
S. 23° E 


50. To place of beginning, containing 2.35 acres, and located in SE. 4 


Sec. 19, SW. + Sec. 20, T. 48., R. 74 W. 
General description. 


It is a silver-bearing lode situated on Leavenworth Mt. . The discovery 


shaft is 40 ft. deep and 1,500 ft. easterly from the western boundary of 


said claim. Its improvements consist in two other shafts 80 ft. deep and 
cross-cut tunnel 90 ft. in length, which intersects the vein at discovery. 
The value of the labor and improvements upon the said claim is not less 
than five hundred dollars. 

A list of the names of the individuals employed to assist in running, 
measuring, or marking the lines and corners described in the foregoing 
field-notes of the McClellan, Webster & Rist claim upen the Cayuga Lode: 
Erskine McClellan, W alter N. W ebster, William J. Puples. 


We do hereby certify that we assisted Francis J. Brune, deputy surveyor, 
in surveying Me Jellan, Webster & Rist claim upon the Cay ug 
258 Lode, and that said lode has been in all respects to the best of our 
knowledge and belief, well and faithfully surveyed, and the bound- 
ary monuments pranted according to instructions furnished by the sur- 
veyor-general., 
(Signed) ERSKINE McCLELLAN. 
WALTER N. WEBSTER. 
WILLIAM J. PUPLES. 


Subscribed by the above-named person and sworn to before me this 25th 
day of November, 1872. 


JOHN A. COULTER, 
Notary Public. 


I, Francis J. Brune, deputy survevor, do solemnly swear that, in pursu- 


ance of an order from William H. Lessig, surveyor of the public lands of 
the United States in the Territory of Colorado, bearing date 20th day of 


November, 1872, and in strict conformity to the laws of the United States, 
and the baat usctines furnished by said surveyor-general, I have faithfully 
surveyed the McClellan, W ebster & Rist claim upon ‘the Cayuga Lode, 
and do further solemnly swear that the foregoing are the true Reta. notes 
of such survey. 


FRANCIS F. BRUNE, 
Deputy Sui ‘veyor. 


Subseribed by the said Francis F. Brune, deputy surveyor, and sworn 
to before me this 25th day of November, 1872. 
JOHN A. COULTER 
Notary Public. 
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259 I certify that the foregoing transcript of the field-notes of the 

survey of the McClellan, Webster & Rist mining claim, situated 
in Griffith mining district, cou’ty of Clear Creek, and Territory of Colo- 
rado, has been correctly copied from the original notes of said survey on 
file in this office; that said field-notes furnish such an accurate description 
of said mining claim as will, if incorporated into a patent, serve fully to 
identify the premises, and that such reference is made therein to natural 
objects and permanent monuments as will perpetuate and fix the locus 
thereof. I further certify that the value of the labor and improvements 
upon the said mining claim as not less than five hundred dollars, and that 
the plat thereof filed in the U.S. land office at Central City is correct 
and in conformity with the foregoing field-notes. 

U.S. surveyor-general’s office, Denver, Colorado, December 5, 1872 
W. H. LESSIG, 
U7. S. Surveyor-General of Colorado. 


(Endorsed :) Cayuga Lode. Erskine McClellan et al. Proof of pos- 
session and field-notes of survey. 


U.S. Lanp OFFICE, 
Central City, Colorado, Mar. 8, 1873. 


260 I hereby certify that a plat of and application for natent for the 
mining claim of Erskine McClellan et al., consisting of 2,800 linear 

feet of the Cay uga Lode, situate in Griffith mg. dist., Clear Creek County, 

Colorado, was filed in this office on the 14th d: ay of Dec., 1872. 

I further certify that the published notice of the intention of the said 
Erskine McClellan et, al., to apply for patent for the said claim was posted 
in my office on the 30th day of Dee., 1873, and remained there posted the 
full period of sixty (60) days. 

I further certify that a copy of the plat and notice posted on said 
claim was also posted in my office on the 14th day of Dee., 1872, and 
remained there posted until the 27th day of Feb., 1873. 

SAMUEL P. LATHROP, 
Register. 


(Endorsed:) Cayuga Lode. Erskine McClellan et al. Register’s 
certificate of posting published notice and plat & notice in his office. 


GEORGETOWN, CoLORADO, May 31, 1875. 


To Alex Cree, proprietor of the Colorado Miner. 


Publishing Cayuga Lode, OR Racists desist pxagtinmdanion $20 00 
Paid. 
361 Certificate of publication. 


I, Alex. Cree, do hereby certify that I am one of the proprietors and 
publishers of the Colorado Mi iner, a2 newspaper published in Georgetown, 
in the county of Clear Creek and Territory of Colorado, and that the 
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annexed notice was published in said paper once each week for ten con- 
secutive weeks, the first publication being on the 19 day of December, A. 
1872, and the least publication being on the 27 day of February, A. 


D. 1873. 
ALEX. CRE EK. 


Subscribed and sworn to before me this 31 day of May, 1875. 
[SEAL. ] W. H. SNELL, ’ 
Notary Publie. 


Land office notice. 


U. S. Lanp OFFICE, 
Central City, Colorado, Dec. 14th, 1872. 

Notice is hereby given that Erskine McClellan, Joseph Rist, and Wal- 
ter N. Webster claim by purchase twenty-eight hundred (2,800) linear 
feet of the Cayuga Lode, with fifty feet in width of surface ground it be- 
ing a silver- bearing vein of rock in place, and situated on unsurveyed 
lands, i in Griffith mining district, county of Clear Creek and Territory of 
Colorado, being more fully described as follows, to wit: 

‘Beginning at the SW. corner of Section 19, Tp. 4S., R. 74 W. 

262 (varies 15° 30/ E .); thence N. 80° E. 4,240 feet established tsp 

No. 1, being a post in mound of stone marked “ No. 1 and 231,” 
from which peak of Independent Mountain bears 8. 64° E., and i S., of 
Clear Lake bears 8S. 21° 30’ E.; thence N. 67° E. 950 feet to post No. 2; 
thence N. 49° 30’ E. 550 feet to post No. 3; thence N. 41° 15’ E. 1,300 
feet to ae No. 4; thence N. 28° W. 50 ft. to post No. 5; thence S. 41° 
15’ W. 1,300 feet to post No. 6; thence S. 49° 30’ W. 550 feet to post 
No. 7; the nee S. 67° W. 950 feet to post No. 8; thence 5. 25° EE. 50 feet 
to place of beginning, contains 2 =°°. acres of ground. 

Discovery is located 1,300 feet west of the eastern boundary of said 
claim. 

Adjoining claimants unknown. 

To be found of record in the records of Clear Creek County, Colorado 
Territory, in book U, page 188. 

They have this d: ay filed in this office a pk it and field-notes of survey of 
the same, together with notice of intention to apply for a patent therefor, 
as provided in an act of Congress approved May 10th, 1872. 

W. 52-10t. 

SAMUEL P. LATHORP, 
Register. 
DECEMBER 19th, 1872. 


(Endorsed :) Cayuga Lode. Erskine McClellan et al. Proof of pub- 
lication. Filed in the U.S. land office, Central Citv, Colorado, June Ist, 
1875. Jas. M. Marshall, register, EK. N. Henderson, receiver. 
Proof of plat and notice remaining posted sixty days. 


Erskine McClellan, being first duly sworn according to law, deposes 
and says that he is a citizen of the United States, over the age of twenty- 
one years, and was present on about the 12th day of December, 1872, 
when a plat representing the Erskine McClellan, Joseph Rist, and Walter 
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N. Webster claim upon the Cayuga Lode, situate in Griffith mining dis- 
trict, Clear Creek County and State of Colorado, together with notice of 
said Erskine McClellan, Joseph Rist, and Walter N. Webster’ intention 
to apply for a survey and patent therefor was posted in a conspicuous 
place on said mining claim, to wit, upon a board near the discovery. 
shaft, where it could be easily seen and examined, and that said plat and 
notice remained so posted continuously from said date of posting, and 
during the full period of publication. 


~ERSKINE McCLELLAN. 


Subseribed and sworn to before me this 28 day of Nov., A. D. 1881, 
and I hereby certify that I consider the above deponent a eredible and re- 
liable witness, and that the foregoing affidavit was read and examined by 
him before his signature was affixed thereto and the oath made by him. 

[SEAL. | J. S. RANDALL, 

Notary Publie. 


264 “(Endorsed :) Proof of plat and notice remaining posted sixty 

days. Cayuga Lode. Erskine MeClellan et al. U.S. land office, 
Central City, Colorado. Filed this 30 day of November, 1881. Richard 
Harvey, register, I. N. Henderson, receiver. 


I, the undersigned, publisher and proprietor of the “ Colorado Miner, 
aw eekly newspaper ‘published at Georgetown, Clear Creek County, ‘Ter 
ritory of Colorado, hereby agree to eer a notice dated U.S. ‘Deel 
Office, Clear Creek, Colorado, Dee. 14th, 1872, required by act of Con- 
@TeSs, ‘approved May 10, 1872, of the intention of Erskine McClellan, 
Joseph Rist, and Walter N. Webster to apply for patent for their claim 
on the Cayuga Lode, situated in Griffith mining district, county of Clear 
Creek, Territory aforesaid, and to hold the said Erskine McClellan et al. 
alone responsible for the amount of my bill for publishing the same. And 
it is hereby expressly stipulated and agreed that no elaim shall be made 
against the Government of the United States, or its officers or agents, for 
such publication. 

Witness my hand this 14 day of Dee., A. D. 1872. 

ALEX. CREE. 

Witness : 

Wa. H. KELLEY. 


(Endorsed :) Bayuga Lode. Erskine McClellan. Agreement 
265 of publishers. U.S. land office, Central City, Colorado, Dee. 16, 
1872. App’d. Samuel P. Lathrop, register, receiver. 5S. 


G. W. LITTLE, J.P. [SEAL] 


CoLORADO TERRITORY, 
Larimer County : 

I, the undersigned clerk in and for said county, certify that G. W. 
Little, whose name appears to the foregoing certificate of acknowledg- 
ment, is and was at the time of signing the same a justice of the peace in 
and for said county, and that all his official acts as such are entitled to full 
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eredit ; I am also acquainted with his handwriting, and believe the said 
sign: ture to be genuine. 

‘Witness my hand and the seal of said county at office in Fort Collins 
the 31 day of March, A. D. 1873. 

[SEAL. | J. C. MATTHEENS, 
Clerk. 


I, Joseph Rist, do hereby authorize Hugh Butler, esq., of Central City, 
to withdraw the application for paient on the Cayuga Lode to the extent 
of my interest therein, such application never having been authorized by 
me, and to take all proper steps for such purpose. 


JOSEPH RIST. 


266 Bic THompson, CoLoraApo TERRITORY, 
County of Larimer, March 29th, 1873. 
G. W. Litle, a justice peace in and for said county, do hereby certify 
that Joseph Rist, personally known to me as the person whose name is 
subscribed to the above, appeared before me this day in person and ac- 
knowledged that he signed and delivered the above instrument of writing 
for the the purpose set forth therein. 
Given under my hand and seal this 29th day of March, A. D. 1873. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 

Know all men by these presents that we, the undersigned, claim by 
right of discovery two hundred feet t, and by right of loc ation tw enty-eight 
hundred additional feet, linear and horizontal measurement, on the C avuga 
Lode, along the vein thereof, with all its dips, variations, and angles, to- 
gether with the amount of surface necessary for working the same and 
allowed by law, fifteen hundred feet of said lode so located, lying and be- 
ing northwest of the discovery shaft on said lode, and fifteen hundred 
feet being southeast of said shaft. 

“Said lode being situated about forty (40) rods north from the 

267 discovery shaft on the Equator Lode, in Argentine mining dis- 
trict. (Rev. St., 70 C.) 
Dated September 28th, 1867. 


WALTER N. WEBSTER. Davip CLARK. 
JAMES M. AMES. JOHN McDona Lp. 
SAMUEL F. YATES. WiiiramM P. Irwiy. 
Exvias R. Evans. CHas. W. BRAMEL. 
STEPHEN BAXTER. ARNE SIMEUS. 
Dewitr M. WARREN. WILLIAM CARROLL. 
FrANK DESARNAI. Davip W. Hanna. 
Attest : 


A. G. THOMPSON. 
Recorded Sept. 28th, 1867, at 5 o’clock p. m. 
WM. SPRUANCE, 
Recorder. 
Book U, page 188. 
Z. DRIPS, 
Deputy Recorder. 
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No. 172-72. Abstract of title to the Cayuga Lode, situated in Argentine 
mining district, Clear Creek County, Colorado Territory. W. 506. 
Sept. 28, 1867. 


Warren, Dewitt M. : Quit-claim due Sept. 28, 1867, 
DeSanear, Frank : Conveys 

Clark, David : All grantors interest 
MeDonald, John : being 1,7; of 3,000 feet. 


Irwin, William P. 
Simeus, Arne 


Carroll, William 

Hanna, David W. (1) : David W. Hanna in body of 
Bramel, Charles W. : deed, & D. M. Hanna in the 

268 Yates, Lemuel F. : acknowledgment. 


Evans, Elias R. 


Baxter, Stephen (2), ) 
to 

Webster, Walter N., | 

Ames, James W. 


> (2) S. Butler in the acknowledgement. 


1. 138. Jan. 9, 1869. 


Rist, Joseph, 
vs. Writ of execution, Jan. 8, 1869, levied on undivided 4. 
Ames, James W. | 


1. 422. Feb. 22, 1869. 

Ames, James 2 +» by sheriff, ) Certificate of sale, Feb. 18, 1869. Same 
Ochinwand, Frederick W. property as last. 
6. 336. Dee. 15. 

—_ (Sheriff deed, Dee. 15, 1869. Con- 
V she ; : Aen ; eee . 
1869. Schierbrand, Frederick W. } veys same as leet. 
6. 339. Dee. 16, 1869. 
Schierbrand, F. W., 


to 
Rist, Joseph. 


{ Quit-claim deed, Dec. 13, 1869. Conveys same as 
j last. 


17. 346. Feb. 23, 1872. 


f Quit-claim deed, Feb. 23, 1872, conveys undivided 
+ of grantor’s interest in certain lode property 


>: 
ist. Joseph . : se mpgtloseues 
Rist, « Pp"; described in sheriff deed from James W. Ames 


te ) to F. W. Schierbrand, recorded 6, 336, Dee. 15, 
1869, & afterward by Schierbrand to Joseph 
| —- Rist, by deed recorded 6, 339, deed 6, 1869, 


McClellan, Erskine. 
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269 17. 348. Feb. 24, 1872. 
Webster, Walter N vey) Quit- claim dee d,s Jan. 15, 1872, conveys undivided 
to » 4 of grantor’s interest, said interest being undi- 


McClellan, Erskine. } ided 2, 


TERRITORY OF COLORADO, 
County of Clear Creek, ss 
We do hereby certify that the foregoing abstract is taken from the record 
of said county, and that the title to said Cayuga Lode, as there’n set forth, 
is correctly taken from said records. | 
Witness our names and seals this 2n’ day of December, A. D. 1872, at 
6 o'clock p.m. 


[SEAL] SAYR & PARMELEE. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 

I, Wm. Spruance, clerk, &e., of said county, do hereby certify that the 
foregoing abstract is taken from the records of this office, and that the 
title to said Cayuga Lode, as therein set forth, is correctly taken from said 
records, & that the annexed is a true copy of ‘the pre-emption of said 
lode. 

Given under my hand and seal of said county this 2d day of December, 
A. D. 1872, at 6 o’clock p.m. 

[ SEAL. | WM: SPRUANCE, 

: Clerk & Recorder. 
270 (Endorsed :) No. 17272. Abstract of title to Cayuga Lode, 
Argentine district. Erskine MeClellan et al. U.S. land office, 
Central City, Colorado. Approved Dee. 14, 1872. 1 54457. XK 
register. W. A. Arnold, receiver. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 

irskine McClellan, being first duly sworn, deposes and says that he is 
over the age of twenty-one years ; that he is the « same person that is asso- 
ciated w ith Walter N. Webster and Joseph Rist in applic ation for U.S. 
patent for their claim of 2,300 feet in length, with 50 ft. in width, of sur- 
face ground of the Cayuga Lode, situate in Griffith mining district, county 
of Clear Creek, Colorado, under the provisions of the mining aet of Con- 
gress approved “May 10th, 1872. 

This affiant further de poses and says that he is a native-born citizen of 
the United States, born in the County of Alleghany, State of Pennsyl- 
vania. | 
ERSKINE McCLELLAN., 

Subscribed and sworn to before me this 12th day of December, A. D. 
1872. 

HENRY C. HARRINGTON, 
Notary Publi. 


Cayuga Lode. Erskine McClellan et al. Proof of citizenship of Ers- 
kine McClellan. U.S. land office, Central City, Colorado. Dee. 
271 ~=14, 1872. , register. W. A. Arnold, receiver. 
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TERRITORY OF COLORADO, 
County of Clear Creek, ss: 
I Walter N. Webster, being first duly sworn, deposes and says that he is 
: | over the age of twenty-one years; that he is the same person ‘that is asso- 
ciated with Joseph Rist and Erskine McClellan in application for U.S. 
x “ patent for their claim of 2,300 feet in length, with 50 ft. in width, of sur- 
face ground of the Cayuga ‘Lode, situate in Griffith mining district, county 
of Clear Creek, Colorado, wades the provisions of the mining act of Con- 
gress approved May 10th, 1872 
This affiant further deposes and says that he is a native-born citizen of 
the United States, born in the county of Ontario, State of New York. 
WALTER N. WEBSTER. 
Subseribed and sworn to before me this 12th day of December, A. D. 
1872. 
[SEAL.] — HENRY C..HARRINGTON, 
Notary Public. 
11. Cayuga Lode. Erskine McClellan et al. Proof of citizenship of 
Walter N. Webster. U.S. land office, Central City, Colorado. 
272 Approved Dee, 14, 1872. , register. Wm. A. Arnold, re- 
ceiver, 


STATE OF COLORADO, 
County of Arapahoe, ss: 

Mrs. Sarah Rist, being first duly sworn according to law, deposes and 
says that Joseph Rist was her husband, and that he, the said Joseph 
% Rist, was acitizen of the United States, having been born near Broadford, 
Fayette County, in the State of Pennsylvania, and resided within the 
| United States during his entire lite,and had for two years prior to his 

death been a resident of Denver, Colorado. 

Sworn and subscribed to before me this 23d day of January, A. D. 


mt a 


[SEAL. ] JAS. L. CROTTEY, 
| , Notary Publi. 
STATE OF COLORADO, 
Cleer Creek County, ss: 
| Erskine McClellan, being first duly sworn according to law, deposes and 
and says that the above-named Joseph Rist is the applicant for survey 
number 231, on Cayuga Lode or mining claim, situate in Griffith, 
mining district, county of Clear C reek, Colorado, and that he is or was a 
natural born citizen of the United States, born in the county of Fayette, 
State of Pennsylvania, and at the time of said application was 
273 21 years of age, and also the same Joseph Rist named in theabove 


Me . affidavit. sia : 
ERSKINE McCLELLAN. 
Subseribed and sworn to before me this 24th day of January, A. D. 
1842. 


CHAS. R. FISH, 
Notary Public. 
12. Proof of citizenship. Joseph Rist, Cavuga Lode. U. S. land 
office, Central City, Colorado. Filed Jan’y 26, 1882. Richard Harvey, 
register. 
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STATE OF COLORADO, 
Clear Creek County, ss: 

I,S. S. Horton, clerk & recorder of said county, do hereby certify that 
there has been no conveyance from Erskine McClellan, Joseph Rist, nor 
Walter N. Webster, conveying the Cayuga Lode, since the second (2nd) 
day of December, 1882. 

‘Witness my hand and official seal this 25th day of November, 1881. 

[SEAL.] Ss. S. HOR TON, 

Clerk & Recorder. 


(Endorsed: ) Certificate on Cayuga Lode. Grif. dist. 50 ets. U.S. 
land office, Central City, Colo. Filed Nov. 30,1881. Richard Harvey, 
register. EE. W. Henderson, receiver. 


4 U.S. Lanp OFFice, 
Central City, Colorado, April 30, 1875. 
ERSKINE MCCLELLAN ET AL. 
: Georgetown, Colorado: 

GENTLEMEN: You are hereby notified that on the 28th inst. Joseph 
Rist, by his attorney, Hugh Butler, filed in this office a withdrawal of his 
interest in the application for patent for 2,300 linear feet of the Cayuga 
Lode, and alleging that he never give his consent to such application, and 
that he signed no papers in said case himself, and gave no one authority 
to sien for him. Since Mr. Rist owns an undiy ided interest in the prop- 
erty applied for, the effect of his withdrawal is to render the entire appli- 
cation null and void, and it is ruled by this office that no application is 
now pending, for the said Cayuga Lode, or any part thereof. Appeal may 
be taken from this decision, 
Respecttully, 


79 
273 


SAMUEL P. LATHROP, 
i tegist er. 
WM. A. AINOLD, 


Receiver. 


(Endorsed:) Copy of a letter from R. & R., Central City, to Erskine 
McClellan et al. 


274 Whereas Erskine McClellan, Joseph Rist, and Walter N. Web- 

ster, did on the 14th day of Tgecember, 1872, file in the land 
office of the United States, at Central City, Colorado, a plat of a certain 
Lode, named and called therein the Cayuga Lode, and described as situate 
in Griffith mining district, Clear Creek County, Colorado Territory ; 
and whereas the said Erskine McClellan, et al. did at the same time and 
place give notice that they would apply for patent for 2,800 linear feet 
of the said lode, more fully described as follows, to wit : 

“ Beginning at the SW. corner of Sect. 19, Tp. 4 8., R. 74 W. (va. 
15°30’ E. ), thence N. 80° E, 4,240 established post No. 1, being a post 
in mound of stones marked No. 1 & 231, from which peak of Independ- 
ent Mt. bears S. 64° E., Peak 3, pe C lear Lake S. 21° 30’ E.; thence N. 
67° E. 95 feet to post No. 2; thence N. 49° 39’ E. 55 feet to post No. 
3; thence N. 41° 15’ E. 1,300 feet to post No. 4; thence N. 23° W. 50 
feet to post No. 5; thence 8. 41° 15’ W. 1,300 feet to post No. 6; thence 
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S. 49° 30’ W. 55 feet to post No. 7; thence S. 67° W. 95 feet to post No. 
8; thence 8. 23° E. 50 feet to place of beginning ; contains 2.35 acres, and 
located in the SE. } Sect. 19, & SW. 4 Sect. 20, Tp. 4 8., R. 74 W. 
Discovery located 1,300 feet west of esstern boundary of saidclaim. Ad- 
joining claimants unknown. ‘To be found in the records of Clear Creek 
County, Colorado Territory, in Book U, page 188.” 
275,276 Now, therefore, be it known that I, Francis J. Marshall, a 
citizen of the United States; over the age of twenty-one years, a 
stockholder in and president of the Marshall Silver Mining Company ‘of 
Georgetown, for myself and in behalf of the said company, hereby protest 
against the issuing of patent to the said applicants Erskine McClellan et 
al, as per their s: said application, for the following reasons, to wit : 

The property so ciaimed and applied for, or a portion of the same, is not 
the property of the said applicants, nor are they entitled to hold the same 
under and by virtue of the rules, customs, and laws of miners in the said 
Griffith mining district, the laws of Colorado, and the mining acts of Con- 
oress, a portion of the property so applied for being ow ned by the said 
Marshall Silver Mining Co. of Georgetown, being a ‘part of the said co.’s 
property upon the Tunnel Lode No. 5 “and Tunnel Lode No. 6,” situate 
in the said Griffith mining district. 

Affiant further deposes and says that the shaft claimed by the said ap- 
plicants as discovery shaft, upon the said so-called Cayuga Lode, shows 
no defined vein or lode, nor is there any shaft upon the territory claimed 
by them and sunk by them in which a mineral-bearing crevice is shown ; 
that the two shafts shown upon the plat of the survey ofthe said so- -called 
Cayuga Lode, situate SW. from discovery shaft therein are shafts sunk 

by and belonging to the said Marshall Silver Mining Co., sunk 
277 ~=upon the said Tunnel Lode No. 5; that, as he verily believes. the 
said applicants having no vein or lode, have so set up a elainn and 
made application for patent as to cover the said Tunnel Lode No. 5, with 
the intention of holding a large portion of the said Tunnel Lode No. 5 
under the patent so applied for. Affiant further deposes and says that 
the said Marshall Silver ning Co., have the possessory right to the said 
Tunnel Lodes Nos. 5 & 6, and that they have the record title to 950 linear 
feet upon each of them, as will appear by reference to abstract of title 
thereto, filed herewith and marked Exhibit B; that the said co. has been 
from the date of the discovery thereof in the peaceable and undisputed 
possession of the property claimed by them upon the said Tunnel Lode 
Nos. 5 & 6, and also of the surface ground thereto belonging ; that if patent 
should issue to the said applicants : as per their said application he verily 
believes that the said Marshall Silver Min’ Co. weuld lose, or would 
be in great danger of being defrauded of, a large portion of the vein and 
surface ground ‘of the said Tunnel Lode No. 5, and also a large part of 
“surface eround of the said Tunnel Lode No. 6, with shaft- houses and all 
surface improvements thereon, as will appear by reference to a plat of the 
said so-called Cayuga Lode and the said Tunnel Lodes Nos. 5 & 6, filed 
herewith and marked Exhibit A. 
278 Affiant further deposes and says that the said application is in- 
valid and fraudulent in that there had not been expended upon the 
said so-called Cayuga Lode at the time the said application for patent was 
made, nor up to the present time has there been expended thereupon, the 
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amount required by law, viz, five hundred (500) dollars, and in that, as 
affiant verily believes, Joseph Rist, who is represented as one of said ap- 
plicants, did not give his consent to the said application; that it was made 
without his knowledge, and his name was affixed to the papers in the case 
without any authority whatever; and inasmuch also as the said applicants 
did at the time the said application was made, make oath that they 
were in the peaceable possession of the premises so applied for, which 
to a very large extent they knew to be false. 

Affiant- further deposes and says that he verily believes the said appli- 
eation was not made in good faith, and that the whole transaction is fraud- 
ulent and the representation false. 

Affiant further deposes and says that the adverse claim herein set up is 
true in substance and in fact; that it is made in good faith, and with no 
intention of interfering with any of the legal rights of the said Erskine 
McClellan et al., but that it is made only to protect the property of the 
said Marshall Silver M’g Co. of Georgetown. 

FRANCIS J. MARSHALL, 
MARSHALL SILVER MINING COMPANY OF GEORGETOWN, 
279 By F. J. MARSHALL, Pres’t. 


Subseribed and sworn to by Francis J. Marshall before me, this 15th 
day of February, A. D. 1873. 


SAMUEL P. LOTHROP. 


(Endorsed :) Cayuga Lode. Erskine MeClellan et al. Adverse claim 
of Marshall Silver M’g Co. of Georgetown. Filed in the U. S. land 
office at Central City, Colorado. Feb. 15,1873. Samuel P. Lothrop, reg- 
ister. 


(Here follows diagram marked p. 280.) 


281,282 TreErRRITORY OF COLORADO, 
County of Clear Creek, ss: 

I do hereby certify that there was this day commenced in district court 
of said county a suit in ejectment, brought by the Marshall Silver Mining 
Company of Georgetown against Erskine McClellan, Walter N. Web- 
ster, and Joseph Rist to recover possession of Lode No. 5, and of Lode 
No. 6, and of the Morning Star Lode, Griffith district, Clear Creek 
County, Colorado Territory, & that said suit is now pending in said 
court. , 

Witness J. R. Cleaveland, clerk said court, & the seal thereof, this 14th 
day of March, A. D. 1873. 


[SEAL. | J. R. CLEAVELAND, 
Clerk. 
ED. C. PARMELEE, 
Deputy. 
283 (Endorsed :) Clerk’s certificate. Marshall Sil. M’e Co. of George- 


town, vs. Erskine McClellan et al. Filed inthe U.S. land office at 
Central City, Colorado. Mar. 15, 1873. Samuel P. Lathrop, register. 
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Proof of sums paid. 


STATE OF COLORADO, 
County of Clear Creek: 

Erskine McClellan, having been first duly sworn according to law, de- 
poses and says that he is a citizen of the United States, over the : age of 
twenty-one years ; that he is one of the « applicants for patent to 2.800 feet 
upon the Cayuga Lode, in Griffith mining district, Clear Creek. County, 
Colorado ; that in the prosecution of suc h “application he has paid the fol- 
lowing sums of money, viz: 


For office work in the surveyor-general’s land office........ ... .. $16 00 
To I. F. Brune, deputy surveyor, for surveying and platting.. ... $122 50 
To register and receiver, for filing i in local land SES i ccascaces $10 00 
To A.Cree, publisher of Georgetown Miner, for publication of 

notice of application GS ieriy Guuaiae aie Lanea tanh oot ce s wibhr egehas ketene ace 18 00 
To the receiver ot local land offiee for land........ 60... ccc cee eee ee 


ERSKINE McCLELLAN. 
Subseribed and sworn to before me this 28th dav of Nov., 1881. 
284 [SEAL.] J. S. RANDALL, 
Notary Publ. 


(Endorsed :) Proofs of sums paid. Cayuga Lode. Erskine McClellan 
tal. U.S. land office, Central City, Colorado. Filed this 30th day of 
Nov., 1881. Richard Harvey, register; E. W. Henderson, receiver. 


CENTRAL City, April 28, 1873. 
To the register & receiver, U.S. land office, Central City: 


GENTLEMEN: The application for patent on the Cayuga Lode filed in 
your office on the 14th day of December, A. D. 1872, in the names of 
{rskine McClellan, Walter N. Webster, and myself, was made and filed 
without my authority and consent, and the said application was not signed 
by me, nor by any person authorized to sign a name for me. 

And I hereby repudiate said application, and ask that the same may be 
withdrawn so far as I am concerned, and all further proceedings there- 
under suspended. , 

Witness my hand this 28th day of April, A. D. 1875. 
285 JOSEPH RIST, 
sy HUGH BUTLER, 
flis Atty in fuet. 


Cayuga Lode. E. MeClellan. Withdrawal of Joseph Rist of his in- 
terest in : the ' application for patent by his att’y in fact. Filed in the U. 
S. land office, Central City, Colorado, April 28, 1873. Samuel P. La- 
throp, register. K 55, O 41. En os, No. 22. 


I, Joseph Rist, do hereby authorize Hugh Butler, esq., of Central City, 
to withdraw the application for patent on the Cayuga Lode to the extent 
of my interest therein, such application never having been authorized by 
me, and to take all Laan steps for such purpose. 


JOSEPH RIST. 
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Bra THompson, CoLorapo TERRITORY, 
County of Larimer, March 29th, 1873. 

. W. Litle, a justice peace in and for said county, do hereby 
mils that Joseph Rist, personally known to me as the person whose 
name is subscribed to the above, appeared before me this day in person 
and acknowledged that he signed and deliverey the above instrument of 

writing for the purpose set forth therein. 
286 Give ‘n under my hand and seal this 29th day of March, A. D. 


18 


-_ 


G. W. LITLE, J.P. [sean.} 


CoLORADO TERRITORY, 
Larimer County: 

I, the undersigned ec.erk in and for said county, certify that G. W. Li- 
tle, whose name appears to the foregoing certificate of ac ‘knowledement, i 
& was at the time of signing the same, a justice of the peace in and ‘ie 
said county, and that all his official acts as such are entitled to full credit. 
I am also acquainted with his handwriting, and believe the said signature 
to be genuine. : 

Witness my hand and the seal of said county, at office in Fort Collins, 
the 3ist day of March, A. D. 1873. 

[SEAL. | J. C. MATTHEMS, C’E. 


Pleas in the district court of Clear Creek County before James B. Belford, 
judge of the district court of the second judicial district of the Territory 
of Colorado. 


MARSHALL SILVER MINING COMPANY ) 
vs. » Ejectment. 
ERSKINE MCCLELLAN. 


Be it remembered that heretofore, to wit, on the 14th day of March, A. 

D. 1873, the said plaintiff, by tts attorneys, filed in the office of the 

287 ~~ clerk of said court its declaration in said cause, in words and fig- 
ures following, to wit: 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 
In the district court of the second judicial district of said Territory in 
and for said county to the April term, A. D. 18735. 


The Marshall Silver Mining Company of Georgetown, a corporation 
organized under the laws of : said Territor y, plaintiff in this suit, by Butle 
& Morrison, their attorneys, complain of Erskine McClellan, W alter N. 
Webster, and Joseph Rist, of a plea wherefore they defendants, with force 
and arms, entered into the following described premises, situate on the east 
side of Leavenworth Mountain, in Griffith mining district, county of 
Clear Creek, Territory of Colorado. 

For that heretofore, to wit, on the thirteenth day of March, in the year 
of our Lord one thousand eight hundred and seventy-one, the plaintiff 
was possessed of certain premises described as follows, to wit, nine hun- 
dred and fifty feet in length, by fifty feet in breadth, on Lode No. 5; two 
hundred and fifty on said lode running easterly, and seven hundred feet 
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on the same lying westerly from the centre of discovery, said lode being 
further situate in the Marshall Tunnel, crossing the same thirty-nine feet 

northwesterly from the centre of drift in said tunnel on Lode num- 
288 ber 4, in said tunnel, also nine hundred and fifty feet on lode num- 

ber 6,in said tunnel, in length and fifty feet in breadth, 250 feet on 
said lode number 6, running e sterly, and seven hundred feet on the same 
running westerly, from centre of discovery, said lode being further situate in 
the Marshall Tunnel, crossing the same forty-eight (48) feet northwesterly 
from the centre of drift, on said Lode number 5 in said tunnel, and they, the 
plaintiff, being so possessed, they, the defendant, afterwards, to wit, on the 
fourteenth day of February, A. D. 1873, entered into said premises and 
that they unlawfully withhold from the plaintiff the possession thereof, and 
the plaintiff claims the right to occupy and possess the said premises under 
the laws of the Umited States, and of the Territory of Colorado by pre-emp- 
tion. 

Wherefore, plaintiff saith they are injured and have sustained damages, 
to a large amount, to wit, five hundred dollars, and therefore they bring 
suit, &e. 

And also for that heretofore, to wit, on the 13th day of March, A. D. 
1871, the plaintiff was possessed of certain other premises described as fol- 
lows, to wit, nine hundred and fifty feet in length by fifty feet in width on 


Lode number 6, and nine hundred and fifty feet in length by fifty feet 


in width on Lode number 5 in the Marshall Tunnel; said lodes in this 
eount deseribed being intersected by said tunnel two hundred and fifty feet 

on each of said lodes running easterly, and seven hundred feet run- 
289 ning westerly from centre line of said tunnel, and being so pos- 

sessed, they, the defendants, on, to wit, the 14th day of February, 
A. D.1873, entered into said premises in this count dese ribed, and that they, 
the defendants, unlawfully withhold from the plaintiff the possession thereof, 
and the plaintiff avers that they, the said plaintiff, claims the right to oc- 
cupy and possess the said premises by right of purchase. 

Wherefore the plaintiff says they are injured and have sustained dam- 
age to a large amount, to wit, five thousand dollars; and therefore they 
bring suit. 7 

BUTLER & MORRISON, 
Attorneys for Plaintiff 

Krased before filing, March 14, 1873. 

Rk. S. MONIER. 

And also for that heretofore, to wit, on the tenth day of July, A. D. 
1872, the plaintiff was possessed of certain other premises, described as 
follows, to wit, seven hundred feet in length by fifty feet in width on the 
Morning Star Lode, commencing at a point on said lode two hundred and 
fifty feet east of the point where the Marshall tunnel cuts the said Mor- 
ning Star Lode, and extending thence along the line of the vein of said 
lode seven hundred feet in a westerly direction, and being so possessed 
they, the said defendant, on, to wit, the fourteenth day of F ebr uary, A. D. 

1873, entered into said premises in this count described, and that 
290 they, the defendants, unlawfully withhold from the plaintiff the pos- 

session thereof, and the plaintiffavers that the said plaintiff claims 
the right to occupy and possess the said premises by purchase under the 
laws of the United States and of the T erritory of Colorado. 


_ 
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Wherefore the plaintiff saith they are injured and have sustained dam- 
age to a large amount, to wit, five thousand dollars, and therefore they 
bring suit. 

BUTLER & MORRISON, 
Attorneys for Plaintiff. 


And upon the filing of said declaration summons was issued out of and 
under the seal of said court in words and figures following, to wit: 


TERRITORY OF COLORADO, 
Clear Creek County, ss: 
The people of the Territory of Colorado to the sheriff of said county, greet- 
ing : 

We command you that you summon Erskine McClellan, Walter N. 
Webster, and Joseph Rist, if they shall be found in your county, person- 
ally to be and appear before the district court of the second judicial dis- 
trict in and for Clear Creek County, on the first day of the next term 
thereof, to be holden at the court-house in Georgetown, in said county, on 
the first Tuesday of April next, to answer unto the Marshall Silver Min- 

_ ing Company of Georgetown in a plea of ejectment, to the damage 
291 of said plaintiff, as it says, in the sum of fifteen thousand dollars, 
and have you then and there this writ, with an endorsement thereon 

in what manner you shall have executed the same. 

Witness J. R. Cleavland, clerk of our said court, and the seal thereof, 
at Georgetown aforesaid, this 14th day of March, A. D. 1873. 

J. R. CLEAVLAND, Clerk. 
ED. C. PARMELER, Deputy. 


Endorsed : 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 

I have duly served the within by reading the same to the within 
named Erskine McClellan—W. N. Webster, Jos. Rist, not found in my 
county—this 20th day of March, 1873, as I am therein commanded. 

P.O. S. KEOHUM, Sheriff, 
By P. S. BAILEY, Deputy. 


And afterwards, to wit, on the 30th day of January, A. D. 1874, it 
being in vacation before the June term of said court, 1874, the said plaint- 
iff filed its order of dismissal in said cause, which was taken and entered 
of record in said court, as follows, to wit: 

MARSHALL SILVER MINING Co. ) 
292 Us. > 
ERsKINE McCLELLAN ET AL. J 

In district court, Clear Creek County, in vacation. 

The clerk of said court will please dismiss the above cause at the cost 
of plaintiff. 

BUTLER & MORRISON, 
Atty’s for Plaintiff: 
January 3d, 1874, to John R. Cleavland, clerk ‘of said court. Costs 
a b b) b 


paid. 


¥ 
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STATE OF COLORADO, 
County of Clear Creek, ss: 


MARSHALL S. M. Co. ) , 
Us. +881. kjectment. 
E. McCLeELLAN ET LA. J 


I, H. H. Atkins, clerk of the dist. court of Clear Creek County, do 
hereby certify the above to be the true copies of the declaration, summons and 
order of dismissal in the above entitled cause, as the same appear of re- 
eord in my office, and that said suit is not now pending in said court. 

Attest, my hand and the seal of said court this 5th day of Mar., 1881. 

hh. H. ATKINS, Clerk. 


293 Application to purchase. 


To the register and receiver, U. S. land office, at Central City, Colo- 
rado. 
Noy. 30TH, 1881. 
Mineral entry, No. 1778. “Lot No. 25 


The undersigned applicant under the laws of Congress for a patent for 
what is known as the Cayuga Lode mining claim, embraci ing twenty-eight 
hundred (2,800) linear feet of the Cayuga vein or lode, with 2.35 acres of 
surface ground, the same being designated by the surveyor-general as lot 
No, 231 in the southeast 4 , See. 18, and southwest } of Section 20, in town- 
ship + south, of Range 74 west of the 6th principal meridian, in the Grif- 
fith mining ‘district, Clear Creek County, State of Colorado, do hereby 
apply to purchase said mineral claim or lot of land, and agree with the 
register to pay fifteen (15) dollars, being the legal price thereof. 

ERSKINE McCLELLAN, 
JOSEPH RIST. 
WALTER N. WEBSTER. 


I, Richard Harvey, register of the land office at Central City, Colo., 
do hereby certify that the aforesaid mineral claim, or lot No. a is sub- 
ject to entry by the above named applicants; the area being 2.35 acres, 
and the legal price thereof 15 dollars. 


RICHARD HARVEY, Register. 


294 (Endorsed :f) Application to purchase. Case of the Cayuga Lode 

mining claim, lot No. 231 in T. 48., R. 74 west, in Griffith min- 
ing district, Clear Creek County, Colorado, claimed by Erskine MeClellan 
et al. 

Register’s final certificate of entry. 
U. 8S. Lanp OFFICE aT CENTRAL CITy, 
Colo., Nov. 30th, 1881. 
Mineral entry No. 1778. Lot No. 251. 


It is hereby certified that, in pursuance of the mining act of Congress 
approved July 26, 1866, and the acts amendatory thereof, approved July 
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9, 1870, and May 10, 1872, Erskine McClellan, Joseph Rist, and Walter 
N. Webster, whose post-office address is Georgetown, Clear Creek County, 
Colorado, on this day purchased that mine ral claim or lot of land desig- 
nated as survey No. 231, in the southeast } of section 19 and southw est 4 

of Section 20, in T ownship No. 4 south, of range 74 west of 6th meio, 


situate, lying, and being in the Griffith mining district, in the County of 


Clear Creek, and State of Colorado, known as the Cayuga mining claim, 
embracing twenty-eight hundred (2,800) linear feet, with 2.35 acres of sur- 

face ground, as shown by said survey, for which the said Erskine 
295 McClelland, Joseph Rist, and Walter N. Webster, have this day 


made payment to the receiver in full, amounting to the sum of 


fifteen (15) dollars. 

Now, therefore, be it known that upon the presentation of this certificate 
to the Commissioner of the General Land Office, together with the plat, 
survey, and description of said claim, a patent shi ill issue there upon to the 

said Erskine McClelland, Joseph Rist, and Walter N. Webster, if all be 
found regular. 
RICHARD HARVEY, 
Register. 
(Across the face:) See Com. letter “ N,”’ Oct. 16th, 1881. 


(Endorsed :) Register’s final certificate of entry. Case of the Cayuga 
Lode mining claim of Erskine MeClellan et al. upon the Cayuga Lode, 
being Lode No. 231 in T. 4South of R. 74 W est, Griffith mining “district, 
Clear Creek County, Colorado, claimed by Erskine McC lelland et al. 


Receiver’s receipt. 
(Duplicate to be given the purchaser.) 


U.S. Lanp OFFICE AT CENTRAL Crry, CoLoRADO, 
November 30, 1881. 
Mineral entry No. 1778; lot No. 231. 
Received from Erskine McClellan, Joseph Rist, and Walter N. Webster 
the sum of fifteen (15) dollars, the same being in full for the surface 
296 area embraced by survey No. 231, in the Southeast } of Sec. 19, 
a and Southwest } of Section 20, in Township 4 South of Range No. 
74 W. of 6th Principal Meridian, said mineral claim or lot of land being 


situate in Griffith mining district, county of Clear Creek and State of 


Colorado, and known as the Cayuga Lode mining claim, embracing 2.35 
acres, as shown by said survey. 
$15.00. 
' E. W. HENDERSON, 


Receiver. 


(Endorsed :) Receiver’s receipt. Case of the Cayuga Lode mining 
claim, Lot No. 231 in T. 4 South, R. 74 South in Griffith mining district, 
Clear Creek County, Colorado, claimed by Erskine McClelland et al. 

/ 3 | . 
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DEPARTMENT OF THE INTERIOR, H. F. 
GENERAL LAND OFFICE, 
Washington, D. C., February 3, 1883. 

I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of U.S. mineral patent No. 5288, 
for the claim of Erskine McClellan et al., upon the Cayuga Lode, Cen- 
tral City, Colorado land district, is a true and literal exemplification 
from the records of this office. 

In testimony whereof [ have hereunté subseribed my name and caused — 
the seal of this office to be aftixed, at the city of Washington, on the day 
and year above written. 


{ SEAL U.S. GEN. | N.C. McFARLAND, 
| LAND OFESICE, J Commissioner of General Land Offiee. 
298 THE UNITED STATES OF AMERICA. 


General Land Office, No. 5288. Mineral certificat? No. 1778. 


To all to whom these presents shall come, greeting : 

Whereas in pursuance of the provisions of the Revised Statutes of the 
United States, chapter six, title thirty-two, there have been deposited in 
the General Land Office of the United States the plat and field-notes of 
survey of the claim of Erskine McClellan, Joseph Rist, and Walter N. 
Webster, upon the Cayuga Lode, accompanied by the certificate of the 
register of the land office at Central City, in the State of Colorado, whereby 
it appears that in pursuance of the Revised Statutes of the United States 
the said Erskine McClellan, aes 8 Rist, and Walter N. Webster did, on 
the thirtieth day of November, A. D. 1881, enter and pay for said min- 
ing claim or premises, being miner: al entry No. 1778, in the series of said 
office, designated by the surveyor-general as lot No. 231, embracing a por- 
tion of Sections nineteen (19) and tw enty (20), in Tow nship four (4) South 
of Range seventy-four (74) West of the sixth Principal Meridian in the 
Griffith mining district, in the county of Clear Creek and State of Colo- 
rado, in the district of lands subject to sale at Central City, containing two 

and thirty-five hundredths (2,35,) acres of land, more or less, and ac- 
299 cording to the returnson filein the General Land Office, bounded, de- 

se ribed, and platted as follows, with magnetic variation of fifteen 
(15) degrees thirty (30) minutes east, to a Beginning at corner No. 1, 
a post in mound of stones, marked No. A 231, from. which the south- 
west corner of Section nineteen (19), in Tow nship four (4) South of Range 
seventy-four (74) West of the sixth Principal Meridian, bears south eighty 
(80) degrees west, at the distance of forty-two hundred and forty (4,240) 
feet; thence from said corner No. 1 north sixty-seven (67) degrees east 
nine hundred and fifty (950) feet to corner No. 2,a post in mound of stones 
marked No. 2 & 231; thence north forty-nine (49) degrees thirty (30) 
minutes east five hundred and fifty (550) feet to corner No. 3, a post in 
mound of stones marked No. 3 & 231; thence north forty-one (41) de- 
grees fifteen (15) minutes east four hundred and sixty-two (462) feet, to 
southerly boundary of survey No. 229, patented to Charles R. Fish with his 
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claim upon the Saco Lode, six hundred and forty-four (644) feet to south- 
erly boundary of survey No. 185, patented to the Burlington Silver Min- 
ing Company with its claim upon the Indigo Lode, six hundred and eighty- 
three (683) feet to easterly boundary of said survey No. 185, ten hundred 
and eighty (al O80) feet to easterly boundar y of said survey No, 229, thirteen 
hundred (1, 300) feet to corner No. 4, a post in mound of stones marked 
No. 4 & 231; thence north tive nty-three (23) degrees west fifty (50) 
300 feet ig ee No. 5 No. 5 & 231 TOR a cliff of roe Ks ; . 
south forty-one at ) degrees fifteen (15) minutes west six hundred 
and forty-eight (648) feet to northerly boundary of said survey No. 185, 
seven hundred and eight (708) feet to southerly boundary of said survey 
No. 185, seven hundred and seventy-four (774) feet to norther ly boundary 
of said survey No. 229 and southerly boundary of survey No. 204, made 
for the claim of David E. Dulaney upon the Hidden Treasure Lode, eleven 
hundred and five (1,105) feet to westerly boundary of said survey No, 229, 
eleven hundred and forty-one (1,141) feet to westerly ermge is of anid 
survey No. 204, thirteen hundred (1,500) feet to corner No. 6, a post in 
mound of stones marked No. 6 & 231, from which post mete 4 of said 
survey No. 229 bears north thirty-four (34) degrees forty-five (45) minutes 
east at the distance of one hundred and seventy-one and five-tenths (171 ro)3 
thence from said corner No. 6 south forty-nine (49) degrees thirty (30) 
minutes west five hundred and fifty (550) feet to corner No. 7, a a in 
mound of stones marked No, 7 & 2315; thence south sixty-seven (67) de- 
grees west nine hundred ‘aa fifty (950) feet to corner No. 8, a post in 
mound of stones marked No. 8 & 251; thence south twenty-three (23) de- 
grees east fifty (50) feet to the pl we of beginning, containing two and thirty- 
five hundredths 2435-) acres of land, more or less, and embrae ing twe nty- 
eight hundred (2,800) linear feet of the Cayuga Lode, to wit, _—— 
301 hundred (1,300) lincar feet northeasterly and fifteen hundred (1,500) 
feet southwesterly from discovery shaft on said lode as eae 
by yellow shading in the following plat : 


(Here follows diagram marked p 302.) 


3023 Now know ye that the United States of America, in considera- 
tion of the premises and in conformity with the said Revised Statutes 
of the United States, have given and granted, and by these presents do 
give and grant, unto the said Erskine McClellan, Joseph Rist, and Walter 
N. Webster, and to their heirs and assigns, the said mining premises here- 
inbefore described as lot No. 231, embracing a portion of Sections nine- 
teen (19) and twenty (20) in Township four (4) South of Range seventy- 
four (74) West of the sixth Principal Meridian, with the exclusive right of 
possession and enjoyment of all the land included within the exterior lines 
of said survey and not herein expressly excepted from these presents, and 
of twenty-eight hundred (2,800) linear feet of the said Cayuga vein, lode, 
ledge, or deposit for the lengih hereinbefore described throughout its entire 
depth, although it may enter the land adjoining ; and also of all other veins, 
lodes, ledges, or deposits throughout their entire depth, the tops or apexes 
of which lie inside the exterior lines of said survey at the surface extend- 
ing downward vertically, although such veins, lodes , ledges, or deposits in 
their downward course m: y so far depart from a pe rpe ndicular as to extend 
outside the vertical side lines of said survé ey: Provided, That the right of 


— — 
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possession hereby granted to such outside parts of said veins, lodes, ledges, 
or deposits shall be confined to such portions thereof as lie between 
303 vertical planes drawn downward through the end lines of said sur- 
vey at the surface, so continued in their own direction that such 
vertical planes will intersect such exterior parts of said veins, lodes, ledges, 
- or deposits, excepting and excluding, however, from these presents all that 
portion of the surface ground hereinbefore described which is embraced 

by said surveys Nos. 185; 204, and 229. 
dn And provided further, That nothing in this conveyance shall authorize 
the grantees herein, their heirs or assigns, to enter upon the surface of a 
mining claim owned or possessed by another: To have and to hold said 


mining premises, together with all the rights, privileges, immunities, and 
' appurtenances of whatsoever nature thereunto belonging unto the said 
i Erskine McClellan, Joseph Rist, and Walter N. Webster, and to their 


heirs and assigns forever, subject nevertheless to the following conditions 
and stipulations : 

First. That the grant hereby made is restricted to the land hereinbefore 
described as lot No. 231, with twenty-eight hundred (2,800) linear feet of 
the Cayuga vein, lode, ledge, or deposit for the length aforesaid through- 
out its entire depth as ‘aforesaid, together with all other veins, lodes, ledges, 
or deposits throughout their entire depth as aforesaid, the tops or apexes 

of which lie inside the exterior lines of said survey. 
304 Second. That the premises hereby conveyed, with the exception 

of the surface, may be entered by the proprietor of any other vein, 
lode, ledge, or deposit, the top or apex of which lies outside the exterior 
limits of said survey, should the same in its downward course be found to 
penetrate, intersect, “extend into, or underlie the premises hereby granted, 
for the purpose of extracting and removing the ore from such other vein, 
lode, ledge, or deposit. 

Third, That the premises hereby conveyed shall be held subject to any 
vested and acerued water rights for mining, agricultural, manufacturing, 
or other purposes, and rights to ditches and reservoirs used in connection 
with such water rights, as may be recognized and acknowledged by the 


| local laws, customs, “and decisions of courts. 

| Fourth. That in the absence of necessary legislation by Congress, the 

legislature of Colorado may provide rules for working the mining claims 
w y | ! 2 


or premises hereby granted, involving easements, drainage, and other 
necessary means to its complete development. 
In testimony whereof, I, Chester A. Arthur, President of the United 
States of America, have caused these letters to be made patent, and the 
seal of the General Land Office to be hereunto affixed. 


Bd043 Given under my hand at the city of Washington, the thirty- 
first day of January, in the year of our Lord one thousand eight 
x hundred and eighty-two, and of the Independence of the United States 


the one hundred and sixth. 


CHESTER A. ARTHUR. 


By the President : 

By Wm. H. Crook, Secretary. 

[SEAL. S. W. CLARK, 
Recorder of the General Land Office. 

Recorded, vol. 68, pages 73 to 78 inclusive. Examined. 

5465 11 
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DEPARTMENT OF THE INTERIOR, H. F. C. 
GENERAL LAND OFFICE, 
Washington, D. C., February 3, 1883. 


I, N. C. McFarland, Commissioner of the General Land Office, do here- 
by certify that the annexed copy of all the papers in the matter of Central 
City, Colorado, mineral entry No. 358, for the claim of the Marshall Sil- 

ver Mining Company, of Georgetown, upon the Tunnel Lode No. 
305 5, is a true and literal exemplification from the originals on file in 
this office. 

In testimony whereof I have hereunto subscribed my name and caused 
the seal of this office to be affixed at the city of Washington, on the day 
and year above written. 

(SEAL U. 8S, GEN. | N. C. McFARLAND, 


\ LAND OFFICE. jf Commissioner of General Land Office. 


No. 18872. Abstract of title to the Number 5 Lode, in Griffith district, 
Clear Creek County, Colorado Territory. Number 5, Number 6, & 
Number 7 Lode, Griffith dist. 


TERRITORY OF COLORADO, 
Clear Creek County, ss: 

Know all men by these presents that we, the undersigned, claim by 
right of location fourteen hundred feet linear and horizontal measurement 
on the Number 5 Lode along the vein thereof, with all its dips, variations, 
and angles, together with the amount of surface necessary for:-working the 
same and allowed by law; seven hundred feet of said lode so located lying 
and being easterly of the discovery of said lode, and seven hundred feet 

being westerly of said discovery shaft of-said lode, being situated 
306 inthe Marshall Silver Mining Company Tunnel, on east side of 

Leavenworth Mountain, thirty-nine feet from centre of drift, on 
Lode No.4 north 48° west®°, in Griffith mining district, dated March 138, 
1871. 
[ Revenue stamp, 35c. ] 
JOHN M. NADES. 
CHARLES T. BELLAMY. 
THOS. B. EARLY. 
JAMES W. DRIPS. 
JOHN C. McCOY. 
BENJ. F. NAPHEYS. 
JESSEE 8S. RANDALL. 
Book 2, page 297. 
Recorded March 13th, 1871, at 9 o’clock p. m. 

WM. SPRUANCE, 


Recorder. 


Sead a 
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Isaacs, John M. ) 
Bellamy, Charles T. 
Early, Thos. B. Quitelaim deed, Mech. 13, 1871, conveys all grant- 
Drips, James W. > i or’s_ interest in 1.400 feet to Marshall Silver 
M’Coy, John C. Mining Co. 

Napheys, Benj. F. 
Randall, Jessee S.J 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 
307 We do hereby certify that the foregoing abstract is taken from 
the records of said county, and that the title to said Number 5 Lode, 
as therein set forth, is correctly taken from said records. 
Witness our names and seal this 12th day of December, A. D. 1872, at 
9 o’clock a. m. | 


[sEAL.] (S’g’d) SAYER & PARMELEE. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 

I, William Spruance, clerk & recorder of said county, do hereby certify 
that the foregoing abstract is taken from the records of this office and that 
the title to said Number 5 Lode, as therein set forth, is correctly taken 
from said records, and that the annexed Is a true copy of the pre-emption 
of said lode. 

Given under my hand and seal of said county this 12th day of Decem- 
ber, A. D. 1872, at 9 o’e. a. m. | 

[SEAL. | WM. SPRUANCE, 

| Clerk & Recorder. 

(Endorsed :) No. 18872. Abstract of title to Tunnel Number 5 Lode. 
U.S. land office, Central City, Colorado, Dee. 14, 1872. Approved. 
Samuel P. Lathorp, register, Wm. A. Arnold, receiver. 


308 Abstract of title to the Number 5 Lode in Griffith district, Clear 
Creek County, Colorado Territory. Number 5 Lode. Griffith 
dist. Loeation certificate. : 


TERRITORY OF COLORADO, 
Clear Creek County, ss: 

IXnow all men by these presents, that we, the undersigned, claim by right 
of location fourteen hundred feet linear and horizontal measurement on the 
Number 5 Lode, along the vein thereof, with all its dips, variations, and 
angles, together with the amount of surface necessary for working the same 
and allowed by law; seven hundred feet of said lode so located lying and 
being easterly of the discovery on said lode, and seven hundred feet being 
Ww esterly of said shaft. 

Discovery shaft of said lode being situated in the Marshall Silver Min- 
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ing Company’s Tunnel on east side of Leavenworth Mountain, thirty-nine 
feet from centre of drift, on Lode No. 4 north, 43 west—(revenue stamp, 
35c., cancelled)—in Griffith mining district. 
Dated March 13, 1871. 
JOHN M. NADES. 
CHARLES T. BELLAMY. 
THOS. B. EARLY. 
JAMES W. DRIPS. 
JOHN C. McCOY. 
BENJ. F. NAPHEYS. 5 
309 JESSEE 8S. RANDALL. 


Recorded March 13th, 1871, at 9 o’clock p. m. Wm. Spruance, re- 
corder. 


12, 290. Mch. 13, 1871. 


Isaacs, John M. i). 
Bellamy, Charles T. 


Early, Thos. B. Quit claim deed, Mech. 13, 1871, conveys all in- 
Drips, James W. > |‘ terest in i,400 feet to Marshall Silver Mining 
McCoy, John C. Company. 


Napheys, Benj. F. 
Randall, ‘J essee S. | 


TERRITORY OF COLORADO, 
County of Clear Creek, ss 
We do hereby certify that the foregoing abstract is taken from the rec- 
ords of said county, and that the title to said Lode No. 5, as therein set 
forth, is correctly taken from said records. 
Witness our name and seal this 14th day of Feb’y, A. D. 1873, at 44 
41 o'clock p. 1 


“[SEAL.] SAYER «& PARMELEE. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 
I, William Spruance, clerk & recorder of said county, do hereby certify 
that the foregoing abstract is taken from the ree iil of this offie e, 
309%a and that the title said Lode No. 5 as therein set forth is cor- 
rectly taken from said records, and that the annexed is a true copy 
of pre-emption of said lode. 
Given under my hand and seal of said county this 14th day of Febru- 
y, A. D. 1873, at 43 o’clock p. m. 
[SEAL. ] WM. SPRUANCE, 
Clerk & Recorder, 
Per H. A. SPRUANCE, 
Deputy. 


(Endorsed :) No. 2773. Abstract of title to Tunnel No.5 Lode. Filed 
in the U.S. land office, at Central City, Colorado, Feb. 15,1873. Samuel 
P. Lothrop, register. 
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I, the undersigned, publisher and proprietor of the Colorado Miner, a 
weekly newspaper published at Georgetown, Clear Creek County, Territory 
of Colorado, hereby agree to publish a notice dated U.S. land office, Central 
City, Colorado, Dec. 14th, 1872, required by act of Congress approved 
_May 10, 1872, of the intention of the Marshal Silver Mining Company 
to apply for patent for their claim on the Tunnel Lode No. 5, situated in 
Griffith mining district, county of Clear Creek, Territory aforesaid, and 
to hold the said Marshal Silver M’g Co., of Georgetown, alone responsible 
forthe amount of my bill for publishing the same; and it is hereby ex- 

pressly stipulated and agreed that no claim shall be made against 
3096 the Government of the United States, or its officers or agents, for 
such publication. 

Witness my hand this 14 day of Dec., A. D. 187 . 

ALEX. CREE. 

Witness : 

Ben. F. NAPHEYS. 


Tunnel Lode No. 5, Marshal Sil. M’g Co. Agreement of publishers. 
U.S. land office, Central City, Colorado. Dee. 16,1872. Appe’d, Sam- 
uel P. Lothrop, register; W. A. Arnold, receiver. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 

Francis J. Marshall, of the above-named county, being first duly sworn, 
deposes and says that he is a citizen of the United States, over the age of 
twenty-one years; that he is the president and duly authorized agent of 
the Marshall Silver Mining Company of Georgetown, which co. has made 
application for patent for their mining claim, consisting of 950 linear feet 
of Tunnel Lode No 5, situated in Griffith mining district, Clear Creek 
County, Colorado Territory. 

Affiant further deposes and says that in prosecuting the said applica- 
tion he has paid for the said co. sums as follows, to wit: For the survey, to 

W. H. Lessig, surv. gen’l, sixteen (16) dollars, and to F. F. Brune, 
309¢ deputy, seventy-five dollars ; for publication of notice, to Alex. Cree, 
proprietor of the Colorado Miner, seventy-four dollars, and to reg- 
ister & receiver of the U.S. land office at Central City, Colorado, for 
filing said application ten (10) dollars. | : 
(S’o’d) FRANCIS J. MARSHALL, 
President of the Marshal Silver Mining Company of Georgetown. 
Subscribed and sworn to before me this 14th day of February, 1873. 
[SEAL. | CHARLES R. FISH, 
Notary Publi. 

(Endorsed :) Tunnel Lode No. 5, Marshall Sil. M’g Co. Affidavit of 
sums paid for survey, &e. U.S. land office, Centr’ City, Colorado. Ap- 
proved Feb’y 15, 1873. Samuel P. Lathrop, register; Wm. A. Arnold, 
receiver. 

U. S. Lanp OFFICE, 
Central City, Colorado, Mar. 10, 1873. 

I hereby certify that a plat of and application for the mining claim of 

the Marshal Silver M’g Co. of Georgetown, consisting of 950 linear feet 


166 THE U. S. Vs. THE MARSHALL SILVER MINING CO. ET AL. 


of the Tunnel Lode No. 5, situated in Griffith m/’g district, Clear Creek 
County, Colorado Territory, was filed in this office on the 14th day 
309d of Dec., 1872. 


I further certify that the published notice of the intention of 


the said co. to apply for patent for the said claim was posted in my 
office on the 14th day of Dec., 1872, and remained there posted the full 
period of sixty (60) days. I further certify that a copy of the plat and 
notice posted on said claim was also posted in my office on the 14th day 
of Dec., 1872, and remained there posted until the 27th day of Feb., 
1873. 
SAMUEL P. LOTHROP, 
Register. 
(Endorsed :) Tunnel Lode No. 5. Marshall Sil. M’g Co.  Register’s 
tla ate of posting published aokioe & plat & notice in his office. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 

F. J. Marshall and Thos. R. Owen, jr., of the above-named county, 
being first duly sworn, deposes and says that he is a citizen of the U nited 
States, over the age of twenty-one years, and that he is familiar with the 
mining claim consisting of nine hundred fifty (950) feet of Tunnel Lode 
No. 5, situate in Griffith mining district, C lear Creek County, Colorado 
Territory -and for which the Marshall Silver Mining Company of George- 
town have made application for patent. 

Affiant further deposes and says that the plat representing said 
309e claim, together with notice of application for patent posted on said 
claim on the 14th day of December, 1872, remained posted as on 
that day until the 13th day of Feb., 1875. 
(S’g’d) F. J. MARSHALL. 
THOS. R. OWEN, Jr. 
Subseribed and sworn to before me this 14’ day of Feb., 1873 
[SEAL. ] CHAS. R. FISH, 
Notary Public. 

(Endorsed :) Tunnel Lode No. 5, Marshall Sil. M’g Co. Proof that 
plat and notice was posted on claim during the 60 days of publication. 
U.S. land office, Central City, Colorado. Approved Feb’y 15, 1873. 
Samuel P. Lothrop, register; Wm. A. Arnold, receiver. 


Land office notice. 


U.S. Lanp OFFICE, 
Central City, Colorado, Dee. 14, 1872. 


Notice is hereby given that the Marshall Silver Mining Company of 


Georgetown claim by discovery and location nine hundred and fifty (950) 
linear feet of the Tunnel Lode No. 5, with fifty feet in width of surface 
ground, it being a silver-bearing vein of rock, in place, and situated on 

unsurveyed lands in Griffith mining district, County of Clear 
310 Creek and Territory of Colorado, being more fully described as 

follows, to wit: Beginning at the SW. corner of Sect. 19, Tp. 4 
S., R. 74 W., (va., 15° 30’ min. east); thence N. 79° 35/ min. E. 49.87 


RNA eee eee + 
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feet established corner No. 1, being a post in mound of stones marked No. 
1 and 247, from which a peak of Independent Mountain bears S. 59° E. ; 
thence N. 50° E. 700 feet te post No. 2; thence N. 35° E. 250 feet to 
a No. 3; thence N. 40° W. 40 feet to post No. 4; thence 8. 35° W. 

250 feet to ‘post No. 5; thence S. 50° W. 700 feet to post No. 6; thence 
S. 40° E. 50 feet to the place of beginning ; contains 0,45; acres of ground. 
The discovery is found 769 feet from the mouth of the Marshall Tunnel, 
in said tunnel, 250 feet being east and 700 feet being west of the line of 
said tunnel property, located on Leavenworth Mountain. Adjoining 
claimants on the east, David E. Dulaney, L. D. C. Gaskill, et al., recorded 
- the records of Clear Creek County, Colorado Territory, book 2, page 

297. Claimants on west unknown. ‘They have this day filed in this 
office a plat and field-notes of survey of the same, together with a notice 
of intention to apply for a ro therefor, as provided in an act of Con- 
gress approved May 10th, 1872. 

SAMUEL P. LOTHROP, 
Register. 
D-81-60d. 


TERRITORY OF COLORADO, 
Clear Creék County, ss : 

311 I, Jesse S. Randall, of said county of Clear Creek, do hereby 

certify that [am foreman of the Colorado Miner, a daily newspaper 
published in Georgetown in said county and Territory, and I further certify 
that the notice of which the annexed is a true copy has been published in 
said newspaper for sixty successive days, and 51 times, and that the first 
publication of said notice was in said paper bearing date the 14’ day of 
December, A. D. 1872, and the last publication of said notice was in 
said paper bearing date the 14’ day of February, A. D. 1873. 

Alex. Cree, publisher and proprietor, being absent from the county, & 
I, as foreman, being authorized to act for him in his absence. In witness 
thereof I have hereunto set my hand this 14th day of February, A. D.1873. 

JESSE S. RANDALL, 


Foreman of office. 


Subscribed and sworn to before me this fourteenth day of February, A. 
D. 1873 
[SEAL] CHARLES R. FISH, 
Notary Public. 
GEORGETOWN, Cou., feb. 12, 1873. 
Marshall Sil. M. Co. to Alexander Cree, Di., publisher and proprietor of 
The Colorado Miner. 
To publishing Tunnel Lode, No. 5 60 days, $24.00. 
Ree’d p’t. 


[SEAL. | ALEX. CREE, 
Per RANDA Lal 
312 (Endorsed :) Tunnel Lode No.5. Marshall Silver Min’g Co. of 


Georgetown. Proof of publication. U. 5. land office, Central 
City, Colorado. Approved Feb’y 15, 1873. Samuel P. Lothrop, regis- 
ter. Wm. A. Arnold. 


7 
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To whom these presents may come: 

Know ye that we, the undersigned, all residents of Georgetown, in the 
county of Clear Creek and T erritory of Colorado, do hereby, in conformity 
with the provisions of the eighteenth c hapter of the revised statutes of Colo- 
rado Territory, entitled corporations, associate ourselves together for 
the purposes hereinafter mentioned, and under our hands and seals make 
this our certificate in writing, and do certify as follows, to wit: 

First. Designing to excavate a tunnel for the purposes of mining and 
prospecting for gold, silver, and other ores, the beginning, course, and 
termination of which is hereinafter set forth and described, designing to 
mine for gold, silver, and other ores on lodes discovered upon the surface, 
the location of which is hereinafter set forth and described, and further 
designing to erect a suitable mill for reducing and treating every character 
of ore , the location of which is hereinafter set forth and described, we 
have associated ourselves together that we may become a body politic ‘and 

corporate under the name and style of the Marshall Silver Min- 
313 ing Company of Georgetown. 

‘Second. Said tunnel shall commence at a point near the base of 
Leavenworth Mountain, marked with a stake, within one hundred feet of 
Leavenworth’s Creek, and within twenty feet of the discovery shaft on 
the William B. Astor Lode; thence running north 43 west nineteen 
hundred and twenty-two feet ; thence north 294 west nineteen hundred 
and ninety feet, passing through Leavenworth Mountain to the north side 
and terminating at a point on the north side of said mountain three thou- 
sand nine hundred and twelve feet, distant on the course of the tunnel from 
the point of beginning ; said mountain through which said tunnel shall pass 
being situated in Argentine and Griffith mining district, in Clear Creek 
County, Colorado Territory ; and said tunnel shall be excavated for the 
purpose of prospecting for lodes of gold and silver ores and other metals, 
and excavating the same for said lodes, said lodes, whith said corporation 
design mining from the surface for the purpose of excav ating gold, silver, 
and other ores therefrom, and located on Leavenworth Mountain imme- 
diately crossing the line of said tunnel in Argentine and Griffith miniag 
district, in Clear Creek County, Colorado Territory ; ; and said mill said cor- 
poration design erecting for the purpose of reducing ores of every kind 
and character shall be located at a point on Leavenw orth Creek near the 

beginning of said tunnel. 
O14 Third. The capital stock of said Marshall Silver Mining Com- 
any of Georgetown shall be one hundred and fifty thousand dollars, 
which shall be divided into fifteen hundred equal shares, one hundred dol- 
lars each. 

Fourth. Said corporation shall exist and remain in being for the term of 
twenty years, from and after the date of the filing of the certificate made by 

said corporation underand by virtue of the provisions of the statute aforesaid. 

Fifth. Five trustees shall manage the business and concerns of said 
corporation, and the names of said trustees who shall act for the first year 
are as follows, to wit: Francis J. Marshall, George B. Walker, John T. 
Herrick, Charles Patterson, and Charles W. Dennison. 

Sixth. Said corporation shall have as officers a president, who shall be 
chosen from those named as trustees; the secretary & treasurer, what shall 
be chosen from the stockholders in such way and manner as the corpo- 
ration by its by-laws may direct. 
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Seventh. It shall and may be lawful for the trustees of said corporation 
to make such prudential by-laws as they shall deem proper for the man- 
agement and disposition of the stock and business of said corporation not 

inconsistent with the Constitution of the United States or of the 


315 laws of the Territory and prescribing the duties of officers, artificers, 
and servants that may be employed, for the appointment of all offi- 
cers, and for carrying on all kinds of business within objects and 


purposes of said corporation. 

Eighth. Said corporation shall operate on Leavenworth Mountain, 
within the tunnel above described, upon the lodes described as being lo- 
cated on said mountain, and further operate said mill in the reduction of 
ores at the point above described as its location ; and said corporation shall 
have an office for the meetings of its officers and the transactions of its 
business in Georgetown, Clear Creek County, Colorado Territory. 

In witness whereof we have hereunto set our hands and seals, this 22d 
day of September, A. D. 1868. 


FRANCIS J. MARSHALL. [SEAL.] 
GEORGE B. WALKER. (SEAL. 
JOHN T. MERRICK. ‘SEAL. 
CHAS. B. PATTERSON. SEAL. 
CHAS. W. DENISON. SEAL. | 


TERRITORY OF COLORADO, 
Clear Creek County, ss: 


On this 22d day of September, A. D. 1868, before me, a notary public 
in and for the county and Territory aforesaid, appeared Francis J. Mar- 
shall, George B. Walker, John T. Herrick, Chas. B. Patterson, and Chas. W. 

Denison, personally known to me to be the same persons who exe- 
316 cuted the foregoing instrument, and acknowledged it to be theirown 
free act and deed, and for the uses and purposes therein mentioned. 

Witness my hand and notarial seal. 

[SEAL. ] HENRY C. HARRINGTON, 

Notary Public. 

Recorded October 14, A. D. 1868, at 4 o’clock p. m. 

WILLIAM SPRUANCE, 


Reeorder. 


TERRITORY OF COLORADO, 
Clear Creek County, ss: 

I, William Spruance, county clerk and ex-officio recorder of deeds 
within and for said county and Territory aforesaid, do hereby certify that 
the above and foregoing articles of incorporation of the Marshall Silver 
Mining Company is a full, true, and correct copy of the original as the 
same appears of record in my said office, and recorded book Z, page 315, 
of the records aforesaid. 

Witness my hand and official seal. 

WM. SPRUANCE, 
Co. C?k and Ex-officio Recorder, 
Per H. A. SPRUANCE, 
Deputy. 
(Endorsed :) Certified copy incorporation articles Marshall Silver Min- 


ing Company. U. S. land office, Central City, Colorado. Appr’ved 
Dec. 14, 1872, Samuel P. Lothrop, register; Wm. A. Arnold, receiver. 
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317 No. 247. Transcript of amended field-notes of survey of sag Mar- 
shall Silver Mining Co. claim upon the Tunnel Lode in No. 5, 
Griffith mining district, Clear Creek County, C. T. —— by 


Francis F. Brune, U. S. deputy surveyor. 


Feet. Beginning at the SW. cor. Sec. 19, T. 4 S., R. 74 W., wa. 15° 
30’ E.; thence N. 79° 35! E. 
4,987. Established cor. No. 1, being a post in mound of stones marked 
No. 1 & 247, from which peak of Independent Mt. bears S. 
59° E. thence N. 50° E. 
700. Set a post in mound of stones marked No, 2 & 247, from which 
the mouth of Marshall Tunnel bears 8S. 44° E. 744 ft. dist. ; 
thence N. 35° E. 
250. Seta post in mound of stones marked No. 3 & 247; thence N. 
40° W. 
50. Seta post in mound of stones marked No. 4 & 247; thence 8. 


30° W. 


250. Set a post in mound of stones marked 5 eS 247; thence 8. 50° W. 

700. Set a post in mound of stones marked N e & 247 ; thence S. 
40° E. 

318 50. To place of beginning, containing 1.09 acres and located 


in SE. } Sec. 19, Tp. 45., R. 74 W., & SW. 4 See. 
20, T. 48., R. 74 W. 


General description. 


It is a silver-bearing vein, discovered 769 feet from the mouth of the 
Marshall Tunnel, in said tunnel. Its improvements upon the surface 
ground of this claim consist in a shaft 60 ft. deep and 100 ft. westerly 
from the intersection of the lode at the distance of 250 ft., and at the dis- 
tence of 365 ft. from the intersection of said lode with the Marshall Tun- 
nel two cross-cut tunnels, 75 ft. in length, have been run toward the vein. 
The value of labor and improvements upon the said mining claim is not 
less than five hundred dollars (8500). 


A list of the names of the individuals employed to assist in running, 
measuring, or making the lines and corners described in the foregoing 
field-notes of the Marshall Silver Mining Co. claim upon the Tunnel 
Lode No. 5: Francis J. Marshall, William J. Peeples, William T. 
Hickok. 


We do hereby certify that we assisted Francis J. Brune, deputy sur- 
veyor, in surveying Marshall Silver Mining Co. mining chain upon the 
Tunnel Lode No. 5 5, and that said lode has been in all respects, to 
5319 the best of our knowledge and belief, well and faithfully surveyed, 
and the boundary monuments planted according to instructions 
furnished by the surveyor-general. 
FRANCIS J. MARSHALL. 
WILLIAM J. PEEPLES. 
WILLIAM T. HICKOK. 


Subscribed by the above-named persons and sworn to before me this 
10th day of December. 
HENRY C. HARRINGTON, 
Notary Public. 
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I, Francis F. Brune, deputy surveyor,.do solemnly swear that, in pur- 
suance of an order from William H. Lessig, surveyor of the public lands 
of the United States in the Territory of Colorado, bearing date 6th day 
of December, 1872, and in strict conformity to the laws of the United 
States in the instructions furnished by said surveyor-general, I have 
faithfully surveyed the Marshall Silver Mining Co. claim upon the Tun- 
nel lode No. 5, and do further solemnly swear “that the foregoing are the 
true field-notes of such survey. 

FRANCIS F. BRUNE 
Deputy Surveyor. 


Subscribed by the said Francis F. Brune, deputy surveyor, and sworn 
to before me this 19th day of May, A. D. 1873. 
JNO. A. COULTER, 
Notary Puble. 


329 I certify that the foregoing transcript of the field-notes of the sur- 

vey of the Marshall Silver Mining Co. mining claim, situated In 
Griffith mining district, county of Clear Creek, and Territory of Colorado, 
has been correctly copied from the original notes of said survey, on file 
in this office ; that said field-notes furnish such an accurate description of 
said mining claim as will, if incorporated into a patent, serve fully to 
identify the premises, and that such reference is made therein to natural 
objects and permanent monuments as will perpetuate and fix the locus 
thereof. I further certify that the value of the labor and improvements 
upon the said mining claim is not less than five hundred dollars, and that 
the plat thereof filed in the U.S, land office at Central City is correct and 
in conformity with the foregoing field-notes. 

W. H. LESSIG, 
U.S. Surveyor General of Colorado. 
U. S. Surveyor GENERALS OFFICE, 
Denver, Colorado, May 20th, 1873. 


TERRITORY OF COLORADO, 
County of Clear Creck, ss: 
Francis J. Marshall, of the above-named county and Territory, being 
first duly sworn according to law,.on oath deposes and says that he is a 
citizen of the United States and over the age of twenty-one years; 
321 that he, affiant, is the president of the Marshall Silver Mining 
Company, of Georgetown, Colorado Territory ; that said company 
are applicants fer patent to their claim of nine hundred and fifty ft. in 
length by fifty ft. in width of the Tunnel Lode No. 5, on Leavenworth 
Mountain, in Griffith mining district, Clear Creek County, Colorado 
Territory. Affiant further deposes and says that the aforesaid company 
have the possessory right to the premises embraced within the said com- 
pany’s application for patent as set forth in the plat of the survey of said 
premises made by direction of the surveyor-general of the Ter ritory of 
Colorado, by virtue of discovery of said lode, on the line of the Marshall 
‘Tunnel discovery in said tunnel, and by virtue of compliance by said 
company with the mining rules, regul: ations, and customs of Griffith min- 
ing district, the laws of the Territory of Colorado, and the several acts 
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317 No. 247. Transcript of amended field-notes of survey of the Mar- 

shall Silver Mining Co. claim upon the Tunnel Lode in No. 5, 

Griffith mining district, Clear Creek County, C. T. Surveyed by 
Francis F. Brune, U.S. deputy surveyor. 


Feet. Beginning at the SW. cor. Sec. 19, T. 4 S., R. 74 W., va. 15° 
30’ E.: thence N. 79° 35’ E. 
4,987. Established cor. No. 1, aide a post in mound of stones marked 
No. 1 & 247, from which peak of Independent Mt. bears 8. 
59° E.; thence N. 50° F. 
700. Set a post in mound of stones marked No, 2 & 247, from which 
the mouth of Marshall Tunnel bears 8. 44° E. 744 ft. dist. ; 
thence N. 35° E. 
250. Seta post in mound of stones marked No. 3 & 247; thence N. 
40° W. 
50. Seta post in mound of stones marked No. 4 & 247; thence 8. 
30° W. 
250. Set a post in mound of stones marked 5 & 247; thence 8S. 50° W. 
700. Set a post in mound of stones marked No. 6 & 247; thence S. 
40° E. 
318 50. To place of beginning, containing 1.09 acres and located 
in SE. + Sec. 19, Tp. 458., R. 74 W., & SW. 4 See. 
20, T. 48., R. 74 W. 


General description. 


It is a silver-bearing vein, discovered 769 feet from the mouth of the 
Marshall Tunnel, in said tunnel. Its improvements upon the surface 
ground of this claim consist in a shaft 60 ft. deep and 100 ft. westerly 
from the intersection of the lode at the distance of 250 ft., and at the dis- 
tence of 365 ft. from the intersection of said lode with the Marshall Tun- 
nel two cross-cut tunnels, 75 ft. in length, have been run toward the vein. 
The value of labor and improvements upon the said mining claim is not 
less than five hundred dollars ($500). 


A list of the names of the individuals employed to assist in running, 
measuring, or making the lines and corners described in the foregoing 
field-notes of the Marshall Silver Mining Co. claim upon the Tunnel 
Lode No. 5: Francis J. Marshall, William J. Peeples, William T. 
Hickok. 


We do hereby certify that we assisted Francis J. Brune, deputy sur- 
veyor, in surveying Marshall Silver Mining Co. mining lain: upon the 
Tunnel Lode No. 5, and that said lode has been in all respects, to 
319 the best of our knowledge and belief, well and faithfully survey ed, 
and the boundary monuments planted according to instructions 
furnished by the surveyor-general. 
FRANCIS J. MARSHALL. 
WILLIAM J. PEEPLES. 
WILLIAM T. HICKOK, 
Subscribed by the above-named persons and sworn to before me this 
10th day of December. 
HENRY C. HARRINGTON, 
Notary Public. 
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I, Francis F. Brune, deputy surveyor, do solemnly swear that, in pur- 
suance of an order from William H. Lessig, surveyor of the public lands 
of the United States in the Territory of Colorado, bearing date 6th day 
of December, 1872, and in strict conformity to the laws of the United 
States in the instructions furnished by said surveyor-general, [ have 
a surveyed the Marshall Silver Mining Co. claim upon the Tun- 
nel lode No. 5, and do further solemnly swear “that the foregoing are the 
true Scdd-nctes of such survey. 

FRANCIS F. BRUNE, 
Deputy Surveyor. 


Subscribed by the said Francis F. Brune, deputy surveyor, and sworn 
to before me this 19th day of May, A. D. 1873 
| JNO. A. COULTER 
Notary Puble. 


329 I certify that the foregoing transer ipt of the field-notes of the sur- 

vey of the Marshall Silver Mining Co. mining claim, situated in 
Griffith mining district, county of Clear Creek, and Territory of Colorado, 
has been correctly copied from the original notes of said survey, on file 
in this office ; that said field-notes furnish such an accurate description of 
said mining claim as will, 1f incorporated into a patent, serve fully to 
identify the premises, and that such reference is made therein to natural 
objects and permanent monuments as will perpetuate and fix the locus 
thereof. I further certify that the value of the labor and improvements 
upon the said mining claim is not less than five hundred dollars, and that 
the plat thereof filed in the U.S. land office at Central City is correct and 
in conformity with the foregoing field-notes. 

W. H. LESSIG, 
U.S. Surveyor General of Colorado. 
U.S. SuRVEYOR GENERAL’S OFFICE, 
Denver, Colorado, May 20th, 1878. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 
Francis J. Marshall, of the above-named county and Territory, being 
first duly sworn according to Jaw, on oath deposes and says that he is a 
citizen of the United States and over the age of twenty-one years; 
321 that he, affiant, is the president of the Marshall Silver Mining 
Company, of Georgetown, Colorado Territory ; that said company 


are applicants fer patent to their claim of nine hundred and fifty ft. in 


leneth by fifty ft. in width of the Tunnel Lode No. 5, on Leavenworth 
Mountain, in Griffith mining district, Clear Creek County, Colorado 
Territory. Afflant further deposes and says that the aforesaid company 
have the possessory right to the premises embraced within the said com- 
pany’s application for patent as set forth in the plat of the survey of said 
premises made by direction of the surveyor-general of the Territory of 
Colorado, by virtue of discovery of said lode, on the line of the Marshall 
Tunnel discovery in said tunnel, and by virtue of compliance by said 
company with the mining rules, regulations, and customs of Griffith min- 
ing district, the laws of the Territory of Colorado, and the several acts 


eR ER lt 
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of Congress pertaining to mineral lands, and that the developments and 
improvemenis on the aforesaid claim amount in value tu a sum exceeding 


five hundred dollars. 
FRANCIS J. MARSHALL. 


Sworn and subscribed to before me this 12th day of December, A. D. 
1872. 
HENRY C. HARRINGTON, 
Notary Public. 


322 Proof of value of improvements. 


Samuel P. Bruce, being first duly sworn, deposes and says that he is a 
citizen of the United States, over the age of twenty-one years; that he is 
acquainted with the mining claim, consisting of 950 feet, upon the Mar- 
shall Tunnel Lode, Number Five Lode, situate in Griffith mining district, 
Clear Creek County, and Territory of Colorado, for which the Marshall 
Silver Mining Company of Georgetown has made application for patent 
under the provisions of the act of Congress approved May 10, 1872; that 
the improvements made thereon by said applicant and his grantors are 
worth not less than five hundred dollars, and that he (the said affiant) 
ownes no interest whatever in said property. 

Ss. P. BRUCE. 


Subscribed ands worn to before me this 17th day of December, 1873; 
and I hereby certify that I consider this affiant a credible and reliable wit- 
ness. 

[SEAL. |] CHARLES R. FISH, 

Notary Public. 


(Endorsed :) Tunnel Lode No. 5. S. P. Bruce, affidavit. 
323 Proof of value of improvements. 


Zachary T. Reynolds, being first duly sworn, deposes and says that he is 
a citizen of the United States, over the age of twenty-one years ; that he is 
acquainted with the mining claim, consisting of 950 feet, upon the Mar- 
shall Tunnel Lode, Number Five Lode, situate in Griffith mining district, 
Clear Creek County, and Territory of Colorado, for which the Marshall 
Silver Mining Company of Georgetown has made application for patent 
under the provisions of the act of Congress approved May 10, 1872; that 
the improvement made thereon by said applicant and his grantors are 
worth not less than five hundred dollars, and that he (the said affiant) 
ownes no interest whatever in said property. 


Z. T. REYNOLDS. 


Subscribed and sworn to before me this 16th day of December, 1873; 
and I hereby certify that I consider this affiant a credible and reliable wit- 
ness. 


[ SEAL. ] : CHARLES R. FISH, 
Notary Publi. 


(Endorsed :) Tunnel Lode No. 5. Affidavit of Zachary T. Reynolds. 


— 


} 


—— 
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Proof of value of improvements. 


Francis J. Marshall, president of the Marshall Silver Mining 

324 Company, being first duly sworn, deposes and says that he is a citi- 

zen of the United States, over the age of twenty-one years; that he 

is acquainted with the mining claim, consisting of 950 feet, upon the Mar- 

shall Tunnel Lode No. Five, situate in Griffith mining district, Clear 

Creek County, and Territory of Colorado,-for which the Marshall Silver 

Mining Company has made applications for patent under the provisions of 

the act of Congress approved May 10,1872; that the improvements made 

thereon by said applicant and his grantors are worth not less than five hun- 
dred dollars. 

K. J. MARSHALL, 
President of Georgetown Marshall Silver Mining Company. 


Subscribed and sworn to before me this 16th day of December, A. D. 
1873 ; and I hereby certify that I consider this affiant a credible and reli- 
able witness. 

[SEAL. | CHARLES R. FISH, 

Notary Publie. 


(Endorsed :) Marshall Tunnel Lode No.5. Marshall 8S. Mg.Co. Af- 
fidavit IF’. J. Marshall. Proof of value of improvements. U.S. Land 
Office, Central City, Colorado, Dee. 18, 1873. Jas. Marshall, register. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 


325 Francis J. Marshall, of the above-named county and Territory, 
being first duly sworn according to law, deposes and says that he 
is over the age of twenty-one years; that he is the same person who make’ 
application for U.S. patent for the Marshal! Silver Mining Company of 
Georgetown, Colorado, for the claim of 950 feet in length and 50 ft. in 
width of surface ground of Tunnel Lode No. 5 discovered in the Mar- 
shall Tunnel and situate in Griffith mining district, Clear Creek County, 
Colorado, under the provisions of the mining act of Congress approved 
May 10th, 1872. 
This affiant further deposes and says that he is a native-born citizen of 
the United States, born in the county of Lee, State of Virginia. 


FRANCIS J. MARSHAL L. 


Subscribed and sworn to before me this 12th day of December, A. D. 
1872. 
[SEAL. ] HENRY C. HARRINGTON, 
Notary Publi. 


(Endorsed :) Tunnel Lode No. 5, Marshall Silver Minine Co. Proof 
of the citizenship of Francis J. Marshall. U.S, Land Office, Central 
City, Colorado. Approved Dec. 14,1872. Samuel P. Lothrop, register ; 
Wim. A. Arnold, receiver. 
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326 (Form 3.) Duplicate recetver’s receipt. (Duplicate to be given the 
purchaser.) Mineral entry No. 358. Lot No. 247. 


At CENTRAL Ciry, COLORADO, 
June 2nd, 1873. 

Received from the Marshall Silver Mining Company of Georgetown 
at the hands of F. J. Marshall, its president, the sum of ten ($10) dollars, 
the same a in full for the surface area embraced by survey oe 247, 
in the SE. } See. 19 & SW. 4 of Section 20, in Township No.’ 4 south, 
of Range No. 74 west of 6th principal meridi: an, said mineral claun or lot 
of land being situate in Griffith mining district, county of Clear Creek, 
and Territory of Colorado, and known as the Tunnel Lode No. 5 mining 


claim, embracing 1,09 acres, as shown by said survey. | 
$10. WM. A. ARNOLD, Receiver. 


U. S. LAND OFFICE 


(Endorsed :) Duplicate receiver’s receipt, case of the Tunnel Lode No. 
5 mining claim, lot No. 247, in T. 4 S., R. 74 west, in Griffith mining 
district, Clear Creek County, Colorado, claimed by the Marshall Silver 
Min’g Co. of Georgetown. Mineral patent No. 922 delivered to Wm. 
A. Arnold July 4, 1874. Jas. M. Marshall, register. 


(Form 38.) Receiver’s receipt. (Duplicate to be given the purchaser.) 
Mineral entry No. 358. Lot No. 247. 


327 U.S. Lanp OFFICE AT CENTRAL City, COLORADO, 
June 2nd, 1873. 

Received from the Marshall Silver Mining Company of Georgetown, at 
the hands of I. J. Marshall, its president, the sum of ten ($10) dollars, the 
same being in full for the surk ce area yg a by survey No. 247 in the 
SE. } Sect. 19 & SW. + of Section 20, in Township No. 4 south, of 
Range No. 74 west of sth principal me cidian, said mineral claim or lot of 
land being situate in Griffith mining district, County of Clear Creek, and 


Territory of Colorado, and known as the Tunnel Lode No. 5 mining 
claim, embracing 1 .O9 acres, as shown by said survey. 
$10. WM. A. ARNOLD, Receiver. 


(Endorsed :) Receiver’s receipt. Case of the Tunnel Lode No. 5 min- 
ing claim, lot No. 247, in T. 4.8., R. 74 west, in Griffith mining district, 
Clear Creek County, Colorado, claimed by the Marshall Silver Min’g Co. 
ot Georgetown. 


(Form 4.) Register’s final certificate of entry. Mineral entry No. 358. 
Lot No. 247 


U. S. Lanp OFFICE At CENTRAL City, COLORADO, 
June 2d, 1873. 

328 It is hereby certified that, in pursuance of the mining act of 

Congress approved July 26, 1866, and the act amendatory thereof, 
approved July 9, 1870, & act of May 10, 1872— 

The Marshall Silver Mining Company of Georgetown, whose post-office 

address is op this day , purchased that mineral claim 

on lot of land designated as survey No. 247, in the SE. 4 Section 19 & 
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SW. 4 of Section 20, in Township No. 48., of Range 74 west of 6th princi- 
pal meridian, situate, lying, and being in the Griffith mining district, in 
the county of Clear Creek, and Territory of Colorado, known as the Tun- 
nel Lode No. 5 mining claim, embracing nine hundred & fifty (950) linear 
feet of the Tunnel Lode No. 5, with 1.09 acres of surface ground, as shown 
by said survey, for which the said Marshall Silver M’g Co. have this day 
made payment to the receiver in full, amounting to the sum of ten (10) 
dollars. 

Now, therefore, be it known that upen-the presentation of this certrfi- 
cate to the Commissioner of the General Land Office, together-with the 
plat, survey, and description of said claim, a patent shall issue thereupon 
to the said Marshall Silver M’g Co. if all be found regular. 

SAMUEL P. LATHROP, 
Register. 
(Endorsed :) Register’s final certificate of entry. Case of the Tunnel 
Lode No. 5 mining claim, of 950 linear feet, upon the Tunnel 
329 Lode No. 5, being lot No. 247, in T. 45S., cf R. 74 W. , Griffith 
mining district, Clear Creek County, Colorado Territory, claimed 
by Marshall Sil. Me. Co. 


(Form 2.) Application to purchase. To the register and receiver U.S. 
land office, at Central City, Colorado, June 2d, 1873. Mineral entry 
No. 358. Lot No. 247. 


The -undersigned, applicants under the laws of Congress for a patent 
for what is known as the Tunnel Lode No. 5 mining “claim, embracing 
nine hundred & fifty (950) linear feet of the Tunnel Lode No. 5, vein or 
lode, with 1.09 acres of surface ground, the : oe being designated by the 
surveyor-genera] as lot No. 247, in the SE. 1, Sect. 19 & SW, 1 of Sec- 
tion 20, in Township 4 S., of Range 74 west of the 6th principal merid- 
lan, In he Griffith mining district, Clear Creek County, Territory of Col- 

orado, do hereby apply to purchase said mineral claim or lot of land, and 
agree with the register to pay ten (10) dollars, being the legal price 
thereof. 

MARSHALL SILVER MINING CoMPANY 
OF GEORGETOWN 
By F. J. MARSHALL, Presid. 


I, Samuel P. Lathrop, register of the land office at Central City, Colo- 
rado, do hereby certify that the aforesaid mineral claim or lot No. 
330 247 is subject to entry by the above-named applicants, the area be- 
ing 1.09 acres, and the legal price thereof ten (10) dollars. 
SAMUEL P. LATHROP, 
Register. 


(Endorsed :) Application to purchase. Case of the Tunnel Lode No. 5 
mining claim, lot No. 247, in T.458., R. 74 W., in Griffith mining dis- 
trict, Clear Creek County, Colorado, territory claimed by Marshall Sil. 
MWe Co 

Proof of posting plat and notice. 

Thomas R. Owen, jr., and Samuel P. Bruce, each for himself and not 

one for the other, being first duly sworn according to law deposes and 


176 THE U. 8S. VS. THE MARSHALL SILVER MINING CO. ET AL. 


says that he is a citizen of the United States over the age of twenty-one 
years, and was present on the 12th day of December, 1872, when a plat 
representing the Marshall Silver Mining Company’s claim upon the Tun- 
nel Lode No. 5, situate in Griffith mining district, Clear Creek County, 
and Territory of Colorado, together with notice of said Marshall Silver 
Mining Company’s intention to apply for a survey and patent therefor, 
was posted in a conspicuous place on said mining claim, to wit, upon a 
board planted vertically on the surface ground over the discovery of said 
lode as found in the Marshall Tunnel, where it could be easily seen and 
examined, and a true, full, and correct copy of said plat and notice 

331 is hereto attached and made a part of this affidavit. 

THOMAS R. OWEN, jr. 

SAMUEL P. BRUCE. 


Subscribed and sworn to before me this 12th day of September, A. D. 
1872; and I hereby certify that I consider the above deponents credible 
and reliable witnesses, and that the foregoing affidavit, to which a full, true, 
and correct copy of the plat and notice referred to were attached at the 
time, was read and examined by each of them before their signatures were 
affixed thereto, and the oaths made by them. 

HENRY C. HARRINGTON, 
Notary Publee. 


(Here follows diagram marked p. 332.) 
Exuipit D.—John W. Webster, Examiner. 


DEPARTMENT OF THE INTERIOR, a5 2. BS 
GENERAL LAND OFFICE, 
Washington, D.-C., February 3, 1883. 
I, N. C. MeFarland, Commissioner of the General Land Office, do hereby 
certify that the annexed copy of U.S. mineral patent No. 922, for the 
claim of the Marshall Silver Mining Company of Georgetown upon the 
Tunnel Lode No. 5, Central City, Colorado land district, is a true and lit- 
eral exemplification from the records of this office. 
334 In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed at the city of Washing- 
ton, on the day and year above written. | 
( SEAL S. U. GEN. | N. C. McFARLAND, 


» 


1 LAND OFFICE.: | Commissioner of General Land Office. 
Land Office No. 922. Mineral ecertifieate No. 358. 
THE UNITED STATES OF AMERICA, 


To all to whom these presents shall come, greeting : 

Whereas in pursuance of the act of Congress approved July twenty- 
six, eighteen hundred and sixty-six, entitled “ An act granting the right 
of way to ditch and canal owners over the public lands, and for other pur- 
poses,” the act amendatury thereof approved July ninth, eighteen hun- 
dred and seventy, and the act approved May tenth, eighteen hundred and 
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seventy-two, entitled “ An act to promote the development of the mining 
resources of the United States,” there have been deposited in the General 
Land Office of the United States the plat and field-notes of survey of the 
claim of the Marshall Silver Mining Company of Georgetown, upon the 
Tunnel Lode No. 5, accompanied by the certificate of the r register of the 
land office at Central City, in the Territory of Colorado , whereby it ap- 

pears that in pursuance of said acts of Congress the Marshail Silver 
335 Mining Company of Georgetown did, on the second day of June, 

4. B 1873, enter and pay for. said mining claim or premises, 
being mineral entry No. 358, in the series of said office designated by 
the surveyor-general as lot No. 247, embracing a portion of the southeast 
quarter of section nineteen (19) and southw est quarter of section twenty 
(20) in township four (4) south of range ‘seventy-four (74) west in the 
Griffith mining district, in the county of Clear Creek and Territory of 
Colorado, in the district of lands subject to sale at Central City, embracing 
one (1) acre and nine hundredths (,25) of an acre of land, more or less, 
and according to the returns on file in the General Land Office bounded, 
described, and platted as follows, with magnetic variation at fifteen (15) 
degrees thirty (30) minutes east, to wit: 

Beginning at corner No. 1 , post in mound of stones marked No. 1 and 
247, from which the southwest corner of section nineteen (19) in pei 
four (4) south of range seventy-four (74) west bears south seventy-nine 
(79) degrees thirty-five (35) minutes west at the distance of four thousand 
nine hundred and eiglity-seven (4,987) feet, and peak of Independence 
Mountain bears south fifty-nine (59) degrees east ; thence from said corner 
No. 1 north fifty (50) degrees east seven hundred (700) feet to corner No. 
2, post in mound of stones marked No. 2 and 247, from which the 
mouth of Marshall Tunnel bears south forty-four (44) degrees east at the 

distance of seven hundred and forty-four (744) feet; thence from 
336 said corner No. 2 north thirty-five (35) degrees east, thirty-three 

(33) feet to southerly boundary of survey No. 231, made for the 
claim of Erskine McClellan et. al. upon the Cayuga Lode, two hundred and 
fifty (250) feet to corner No. 3, post in mound of stones marked No. 3 and 
247; thence north forty (40) degrees west twenty-five (25) feet to northerly 
boundary of said survey No. 231 fifty (50) feet to corner No. 4, post in 
mound of stones marked No. 4 and 247; thence south thirty-five (35) de- 
grees west two hundred (200) feet to northerly boundary of said survey 231, 
two hundred and fifty (250) feet to corner No. 5, in post mound of stones 
marked No. 5 and 247; thence south fifty (50) degrees west five hun- 
dred and ninety (590) feet to northerly boundary of said survey No. 231, 
seven hundred (700) feet to corner No. 6, marked No. 6 and 247; 
thence south forty (40) degrees east fifty (50) feet to the place of begin- 
ning, containing one (1) acre and nine one-hundredths (;95) of an acre 
of land, more or less, embracing two hundred and fifty (250) feet north- 
easterly and seven hundred (700) feet southwesterly from discovery on said 


Tunnel Lode No. 5, as represented by yellow shading in the following 


plat. 
(Here follows diagram marked p. 337.) 


337(a) Now know ye, that the United States of America, in consider- 


ation of the premises, and in conformity with said acts of Congress, 
5465 12 
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have given and granted, and by these presents do give and grant, unto the 
said Marshall Silver Mining Company of Georgetown, and to 
337(b) their successors and somes, the said mining premises hereinbefore 
described as lot No. 247, embracing a portion of the southeast quar- 
ter of section nineteen (19), and southwest quarter of section twenty (20), 
in township four (4) south of range seventy-four (74) west, with the ex- 
elusive right of possession and enjoyment of all the land included within 
the exterior lines of said survey not herein expressly excepted from these 
presents, of nine hundred and fifty (950) linear feet of the said Tunnel 
Lode No. 5, vein, lode, ledge, or deposit for the length hereinbefore de- 
scribed throughout its entire ‘depth, although it may enter the land adjoin- 
ing, and also of all other veins, lodes, ledves or deposits throughout their 
entire depth, the tops or apexes of which lie inside the exterior boundary 
lines of said survey, at the surface, extending downward vertically, although 
such veins, lodes, ledges, or deposits in their downward course may so far de- 
part froma perpendicular : s to extend ourside the vertical side lines of said 
survey: Provided, that the right of possession hereby granted to such out- 
side parts of said veins, lodes, ledges, or deposits shall “be confined to such 
portions thereof as lie between vertical planes drawn downward through 
the end lines of said survey at the surface, so continued in their own direc- 
tion that such vertical planes will intersect such exterior parts of said 
338 veins, lodes, ledges, or deposits: And provided further, that nothing 
in this conveyance ‘shall authorize the grantee herein, thiecy suecess- 
ors or assigns, to enter upon the surface of a mining claim owned or pos- 
sessed by another; to have and to hold said mining premises, together with 
all the rights, priv rileges, immunities, and appurtenances of w hatsoever na- 
ture thereunto belonging, unto the said Marshall Silver Mining Company 
of Georgetown, and to their successors and assigns forever, subject, never- 
theless, to the following conditions and stipulations : 

First. That the grant hereby made is restricted to the land hereinbefore 
described as lot No. 247, with nine hundred and fifty (950) linear feet of 
the Tunnel Lode No. 5, vein, lode, ledge or deposit for the length afore- 
said throughout its entire depth as afores said, together with all other veins, 
lodes, lec lges, or deposits throughout their entire depth, as aforesaid, the 
tops or apexes of which lie inside of the exterior lines of said survey, but 
subject to the right of other parties to follow any vein or lode with its 
dips, angles, and variations legally held under a location made prior to 
May 10, 1872. 

Second. That the premises hereby conveyed, with the exception of the 
surface, may be entered by the proprietor of any other vein, lode, ledge, 
or deposit, the top or apex of which lies outside of the exterior limits of 
said survey, should the same in its downward course be found to penetrate, 

intersect, extend into, or underlie the premises hereby granted, for 
339 the purpose of extr acting: and removing the ore from such other 
vein, lode, ledge, or deposit. 

Third. That the premises hereby conveyed shall be held subject to any 
vested and accrued water rights for mining, agricultural, manufacturing, 
or other purposes, and rights to ditches and reservoirs used in connection 
with such water rights as may be recognized and acknowledged by the 
local laws, customs, and decisions of courts. 

Fourth. That in the absence of necessary legislation by Congress, the 
legislature of Colorado may provide rules for working the mining claim 
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or premises hereby granted, invulving easements, drainage, and other 
necessary means to its complete development. 

In testimony whereof I, Ulysses 8. Grant, President of the United 
States of America, have caused these letters to be made patent, and the 
seal of the General Land Office to be hereunto affixed. 

Given under my hand at the city of Washington, the eighth day of 
June, in the year of our Lord one thousand eight hundred and sev enty- 
four, and of the Independence of the United States the ninety-eighth. 

By the President. 

U. S. GRANT, 
[SEAL. | By 8. D. WILLIAMSON, 
Secretary. 
L. K. LIPPINCOTT, 
aeons of the General Land Office. 

Reeorded, Vol. 10, pages 423 to 438. Examined. 

340 Exuipir No. 2.—John W. Webster, Examiner. 
Seneca Lode. Argentine mining district. 


TERRITORY OF COLORADO, 
Clear Creek County, ss: 

Know all men by these presents that we, the undersigned, claim by 
right of discovery two hundred feet, and by 1 ight of location twenty- 
eight hundred additional feet, linear and horizontal measurement, on the 
Seneca Lode, along the vein thereof, with all its dips, variations, and angles, 
together with the amount of aurface necessary for working the same ae 
allow ed by law. ITifteen hundred feet of said lode so located Iving and 
being northeast of the discover y shaft on said lode, and fifteen handed 
feet being southwest of said shaft. Said-lode being situated about forty 
rods north of the discovery claim on the Equator Lode in Argentine 
mining district. Dated Sept. 28th, 1867. 

Attest: 

A. G. THompson. 


Water N. WEBSTER. Davin CLARK. 

JAMES W. AMES. JoHN McDOoONELL. 
LEMUEL F. YATES. WiLLiaM P. IRwiy. 
Extras R. Evans. CHARLES W. BRAMEL. 
STEPHEN BAXTER. ARNE LIMENS. 

De Wirr M. WARREN. WILLIAM CARROLL. 
hentai er LAMAR. Davip W. Hanna. 


[ Rev. st., 70 cts. ] 


eeseiiad Sept. 28th, 1867, at 5 o’clock p. m. 
WM. SPRUANCE 
Recorder. 
By DRIPS, 
7 Deputy Recorder. 
Huneyoy Lode. Argentine mining district. 
TERRITORY OF COLORADO, 
County of Clear Oreek ss; 
341 ° Knowall men by these presents that we, the undersigned, claim 
by right of discovery two hundred feet, and by right of location 
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twenty-eight hundred additional feet, linear and horizontal measurement, 
on the Hunuyoy Lode, along the vein thereof, with all its dips, variations, 
and angles, together with the amount of surface necess ary for working the 
same and allowed by law. Fifteen hundred feet of said lode located lying 
and being northerly of the discovery shaft on said lode, and fifteen hun- 
dred feet being southerly of said shaft, said lode being situated about 40 
rods (forty) to the north of the discovery claim on the Equator Lode in 
Argentine mining district. Dated September 28th, 1867. 
Attest : 
A. G. THOMPSON. 


Water N. WEBSTER. Davip CLARK. 
JAMES W. AMES. JOHN McDoNeELL. 
LEMUEL F. YATES. Cuas. W. BRAMEL. 
Exvias R. Evans. ARNE LIMENS. 
STEPHEN BAXTER. WILLIAM CARROLL. 
De Wirr M. WARREN. Davip W. HAnna. 
Frank De LAMAR. WILLIAM P. IRwdn. 


[ Rev. st., 70 cts. ] 
Recorded Sept. 28th, 1867, at 5 o’clock p. m. 
WM. SPRUANCE, 
Recorder. 
By DRIPS, 
Deputy Recorder. 


Canadice Lode. Argentine mining district. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 
Know all men by these presents that we, the undersigned, claim by 
right of discovery two hundred feet, ead by location twenty-eight 
342 hundred additional feet, linear and hovteontal measurement, on the 
Canadice Lode, along the vein thereof, with its dips and variations 
and angles, together with the amount of sur fees necessary for working the 
same and allowed by law. Fifteen hundred feet of said lode so loc: ated 
lying and being easterly of the discovery shaft on said lode and fifteen 
hundred feet being westerly of said shaft, said lode being situated about 
forty (40) rods northerly of the discovery shaft on the Equator Lode, Ar- 
gentine mining district. Dated Sept. 28th, 1867. 


Attest : 
A. G. THOMPSON. 

Watrer N. WEBSTER. Davip CLARK. 
JAMES W. AMES. JOHN McDone tu. 
LEMUEL F. YATES. WituiAmM P. Irwin. 
Exvias R. Evans. Cuas. W. BRAMEL. 
STEPHEN BAXTER. ARNE LIMENS, 

Dre Witr M. WARREN. WILLIAM CARROLL. 
FraNK DE LAMAR. Davin W. HANNA. 


[ Rev. st., 70 cts. ] 
Recorded Sept. 28th, 1867, at 5 o’clock p. m. 
WM. SPRUANCE, 
ecorder. 
By DRIPS, 
Deputy Recorder. 


eer 


we 
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Cayugua Lode. Argentine mining district. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 

Know all men by these presents that we, the undersigned, claim by 
right of discovery two hundred feet, and by right of location twenty-eight: 
hundred additional feet, linear and horizontal measurement, on the Cayuga 
Lode, along the vein thereof, with all its dips, variations, and angles, to- 

gether with the amount of surface necessary for working the same 
343 and allowed by law. Fifteen hundred feet of said lode so located 

lying and being northwest of the discovery shaft on said lode, and 
fifteen hundred feet being southeast of said shaft, said lode being situated 
about forty (4() rods north from the discovery shaft on the Equator Lode 
in Argentine mining district. 

Dated September 28th, 1867. 

Attest : 

A. G. THOMPSON. 


WALTER N. WEBSTER. Davip CLARK. 
JAMES M. AMEs. JOHN McDOoneE Lt. 
LEMUEL IF. YATES. Cuas. W. BRAMEL. 
Evias R. Evans. WILLIAM P. Irwin. 
STEPHEN BAXTER. ARNE LIMENS. 

De Witt M. WARREN. WiiurAmM CARROLL. 
FrRaANK DE LAMAR. : Davin W. Hanna. 


[ Rev. st. 70 cts. ] 


Recorded Sept. 28th, 1867, at 5 o’clock p. m. 
WILLIAM SPRUANCE, 


Recorder. 
By DRIPS, 
Deputy Recorder. 
STATE OF COLORADO, 
Clear Creek County, ss: 


I, F. L. Peck, clerk and recorder in and for said county, do hereby 
certify that the foregoing are true, correct, and complete copies of the 
location certificate of the Senaca, Huneyoy, Canadice, and Cayuga Lodes, 
as the same appear of record at pages 187 and 188 of book U, of the 
records of said county, together with the certificate of the recording 
thereof. 

Witness my hand and official seal this 18th day of February, 1884. 


(Sed.) T. L. PECK, 
Clerk and Recorder, 
344 | SEAL CLEAR By GEO. W. KIRKLAND, 
CREEK Co. } Deputy. 


(Endorsed :) Certified copies of the Senaca, Hunuyoy, Canadice, and 
Cayuga Lodes, Argentine district, Clear Creek County, Colorado. 
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Exursit No. 3.—John W. Webster, examiner. 


TERRITORY OF COLORADO, 
County of Clear Creek, ss: 


In the district court of Clear Creek County, aforesaid.. 


WALTER N. WEBSTER, JOSEPH Rist, ) 
Us. 

MARSHALL SILVER Mintinc CoMPANY OF 
Georgetown, Frank J. Marshall, John Wy- 
eoff, Solomon Robinson, Charles Sargent, 
Jackson C. Bishop. : 


J In chancery. 


Whereas the above-entitled suit was commenced without my knowl- 
edge, authority, or consent, and is now pending, and is being prosecuted 
against my authority and consent, I therefore hereby request ‘and demand 
that the same be dismissed and discontinued, and I hereby authorize and 
require the clerk of said court to enter the proper order of dismissal in said 
cause. , 

Dated this 21st day of Nov., A. D. 1871. 

JOSEPH RIST. 


To the clerk of the district court of said county of Clear Creek. 


STATE OF COLORADO, 
345 County of Clear Creek, ss: 


WALTER N. WEBSTER ET AL. ( 
vs. : G. D. 644. 
MARSHALL SILVER Mea. Co. ET At. J 


I hereby certify the above and foregoing to be a true and perfect copy 
of a certain order filed in the above cause in said court, the 22nd ‘d: ay of 


Nov’, 1871. 
Attest my hand and the seal of said court this 18th day of Feb’y, 1884. 
; SEAL DIS CT.T. CLEAR H. H. A TKINS, 
CREEK CO., COLO. Clerk of the District Court of Clear Creek County. 


(Endorsed:) 644. Walter N. Webster et al. vs. Marshall 8S. M. Co. of 
Georgetown etal. Order 0d dismissal as to Jos. Rist, compla’nt. Filed 
and entered of record this 22 day of November, 187 1. 


Exuisit No. 4.—John W. Webster, examiner. 
> 


Pleas in the district court of the second judicial district of the Territory 
of Colorado, in and for the county of Clear Creek, before the Hon. 
James B. Belford, at the August special term, A. D. 1872, to wit, on 
the 27th day of August. 


Be it remembered that heretofore, to wit, on the 27th day of August, A. 
D. 1872, the following were had and entered of record in said court in the 


ree 


an mall 
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cause of Walter N. Webster et al. were complainants and the Mar- 
346 ~~ shall Silver Mining Company et al. were defendants, to wit: 


Watrer N. Wessrer \ 3 
vs. G. D. 644. 
MARSHALL SruverR MINING Co. | 


Lill of injunetion. 


Now comes the complainants, by Johnson & Teller, his solicitor, and 
dismiss the bill of complaint in this cause, without prejudice to parties. 


STATE OF COLORADO, 
County of Clear Creek, ss: 


WALTER N. WEBSTER 
Us. In district court. 
MARSHALL SILVER MINING CoMPANY. 


I, H. H. Atkins, clerk of the district court of Clear Creek Cai do 
hereby certify that the above and foregoing is a true and perfect copy of a 
certain order heretofore, to wit, on the 27th day of August, A. D. 1872, 
had and entered of record in the above entitled cause (G. D. 644) in said 
court, as the same appears of record in my office. 

Attest my hand and the seal of said court this 18th day of Feb’y, A. 
D. 1884. 

SEAL DIST. CT. | ae ATKINS, 


CLEAR CREEK CO., COLO, Clerk. 


(Endorsed :) 644. W.N. Webster vs. Marshall S.M.Co. Order dis- 


missing bil]. 
347 Exursit No. 6.—John W. Webster, examiner. 


DEPARTMENT OF THE INTERIOR, D. K. 8S. 

GENERAL LAND OFFICE, 
Washington, D. C., Feb. 8, 1882. 

ALBERT JOHNSON, Esq., 

U.S. Surver yor-General, Denver, Colorado: 
Srr: You are hereby informed that patents have issued for mining 
claims in the State of Colorado during the months of January, 1882, as 
follows: 


Pat. No. Name of claimant. Name of claim. Sur. No. 
5219 | August Meyer ........-. ibideh mus cbacnnneaes neen of the West Lode............ 425 
5220 | Henry Helmer ............-.02-2-e0ee- Cleopatra Lode ........----cee-e0-- 899 
5221 | Meyer B. Haas et al. .................. Monte Cristo Lode.................. 913 
5222 ae ed gaan G. & S. Mg. Co. of | Bosen Plume Lode ......-...,....-. --| S86A.&B 

olorado 
- Be Re ee ee err re Girard Lode and mill site .......... 1048 
§224 | A. K. Updegraff  ....................- Hawkeye Lode . .....6..0.--cesccee- 924 
5227 Sohn H. Simmons et al...4....4..-.... a ON OE LE ee Ae a 401 
5229 | Jacob J. Harvat. :.......-.-.cccceeeee- Star of the West Lode............-. 986 
5230 | Frank G. & S. Mg. Co. et al ..........; Steuben Lode...................---- | 680 
5233 | Graham S. Mg. Co...............-.e-- E Pluribus Unum Lode ..........-. 285 
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| Sur. No. 


Pat. No. | Name of claimant. Name of claim. 

— foe ok err | Magile Bird Lode. ... .....ccccescces- 898 
ak Se oe eee, eee _ Neath Lode pica Sve awe tee ne» aie | 1076 
et nal Le RTI EE esldtin cavevkheneet suena ct we 
Bze8 | Chas. W. POUR. ..0. dibesncssceddcucn ae OD .. c tic tcacte tbene* eaeden 1054 
Seen | Goa. FT. WRG... ...' Beas nicckeewsans Mammmeth LOGS ..00<- .<cccccessvess | 287 
5240 Sydenham a OG Ol iit ek bxcceceonees _ Placer 52'S eee aalniee Wane a aeelel | 881 
HA | Mawie G. Baw nus Beetvcesdiccavces te na keh beens ae eee 1744 
5243 Horace H. Aikins et RE th uh anak: dows ee er ree 449 
eh 8 eS eee Silver Wave Lode .....-..-- 5 whites ale | 900 
6256 | Alfred Hooking. .....Wisc..sc.6. sc. Ontanagan Lode. ............00.e0.: 506 
5257 | Adrian A. Pollard........ 5 atats | share oats b PEREON EEO occas ccenacd cends a 
5368 | Ba. Biisha Mack. ...« Wiksscckccccscec. Se RON ns ks nance eebarstueeneens | 974 
5259 Little Hatchet Mg. Co. Co ............ Washington Lode ..............---- _ 6il 
5261 | Thos. Manning et al ................. Diieee Teeter LOM, (odée< edcecvcess’ | 591 
5262 James Rey molds ef al . Wook c..ccccse. a Neer er ji wks welseee 291 
§267 | John M. S. Eagan et al..............-. Inter Ocean Lode..............-----| 1085 
5274 Catherina Feunstein .................-. oa a ae ec ible Legal sub 
5275 | John H. Erwin etal ...ciscecccccc vss Silver Nugget Lode ...............- / 1030 
Bare | Patrick Wite .xsccscce Mbbesdisacee Sun Bur st. ey Ope eae Pena re | 1020 
S276 PCUhes. W. POUETE - ocacs. ees cous cec: Deemeeennte EGR. ds odd dvcssswscce os 1083 
S270 | J. BR. Deokittlo ot Ol. ..c.aeedecescccecs IN eg cies s. seman games 854 
Be SO eae . en he op ee eee 399 
Bes ey! eee, ee Samuel J. Randall Lode & mill site .| Legal sub 
5283 | Patrick Hughes et al.................. Basen GOS osc .cens-svoensssa- | 596 
S2so | Wm. BH. Wiitlamen et Ol... Siissccces.. PONOGS GRY BING 5 vac ccecivevicnsees: ' 319 
6205 | Randeiph M. Vail. . ....-..Beccsscss Mvwenreen LG6 ...wcnkcicccscceccs. «964 
5287 | Wim. H. Williams et al....-. idl ass Robert Emmet Lode........-.. haw: | $317 
5288 | Erskine McClellan et al............... Caytee Lode ......-.cccccccccvvecwes | 231 
0289 | Wm. H. Williams et al................ NN 
Omei | Mecter Mea. Coe... .... .<cxcecctebese<s NO CM cis: ccc wawnedniwenebawe} 82 A & B. 
9293 | Eric Bottolfsen etel................... | Argo Lode and mill site ............ 
Sane | MOOD Fl. BAVOP. .< 2002 cccnse sc eeeeesas Topeka PE Jenin ceevernnninnece : 482 
Bees) mowers (). Old.« . 2. .cccccvccccanen’s aie | ES SMD cick cnc scahavcenee. 060s 1014 
aed eS S| eee, oe | Anita Lode & mill site ............. 888A &B 
Gaee | SOMR Fi. BAVOL. kc cece cccccckccc uence ba: 50S Gir sad surgi renga doiaabi eine | §02 
- Be gi 5 |) Eeeeeeeeees ae eee er 1049 
PS 8 eee a TED. SION RUNS cia: ceabbbas anv 929 
5305 | Stockman Mg. Co. ...........6.ccecee. Se Ee peers ere 568 

349 5300 | E.C. Wageretal. ...........--cece-- PE Satake wack his Seek elm aen wakied | $875 
5316 James J. Cobb et al..... es FO ae eae se rg a acacia Ges eae aaitiek 40 
5319 | Peter Quigley et al .................. fs, eS addin a talaahe ed epiacalen iias Wnd o Legal sub 
SEDO | Pram “W. OWOEB: 2. occcccc cocccectbec Re a a a a al a a ae . 
5321 ss sé ee aie oe me a a a a ee CN a ee sé 
5322 a " OP os, es ee aE Te eee eM, Senna ete Seam ire - 
5323 te ” i ea a Ne OE Bd a RE OO My ott ” 
5324 ” 1“ pe eR a OS a te a a a ac el ae Aa = 
5325 o a i RT ee, pee RST AL OE ON, Cavan or ONES ae ey ne - 
5326 sé se PO: a a Pe Ae Ne a pf IY RTE PE ALS Ds RO aw te a 
5327 ‘é ae 6 OE RCA MRED, gh Re OE Pe ee me ON rien She EN sé 


Very respectfully, 


C. McFARLAND, 


Commissioner. 


I hereby certify this to be a correct copy of the original letter on file in 
this office. 


Know all men by these presents that we 


Turck, Nath’] P. Hill, Jno. O. Reynolds, Jno. 


Denver, Colorado, March 


W. H. MELDRUM, 


Surveyor-General of Colorado, 


U.S. SuRVEyYoR-GENERAL’S OFFICE, 


Exursit 8.—John W. Webster, examiner. 


Compass & 


Square Silver Lode, Argentine dist. 


, Francis J. Marshall, John 
Stryker, jr., Jno. T. Her- 


rick, Augustus R. Wright, and Edward W. Burrall, are the owners by 
discovery of one-half of discovery claim, being the northeast half, con- 
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sisting of one hundred (100) feet ; and by pre-emption of the fol- 
350 lowing Silver Lode mining claims, viz: Northeast half of dis- 

covery and Nos. one (1), two (2), three (3), four (4), five (5), six 
(6), seven (7), and eight (8), northeast of the discover y claim on the Com- 
pass & Square Lode, situated in Argentine district, county of Clear 
Creek, Colorado Territory, said discovery being about one fourth (4) 
of a mile west from the discovery of the Wm. B. Astor, and Gen’! 
Grant lodes, and about three and one-fourth miles (34 ) from. George- 


town. 
July 5, 1865. 


FRANcIs J. MARSHALL. JOHN SPYKER, JR. 
JOHN TURCK. Jno. T. HERRICK. 
NM. 2. RARE. Aves. R. WriGut. 
JNO. O. REYNOLDS. Ep. W. BuRRALL. 


School fund 3 east. 
Recorded July 7th, A. D. 1865, at 12 o’clock m. 
[Rev. stamp 5e. ] 
P. E. CHARRUANDE 


Recorder. 


We, Jeremiah Lee and L. M. Bowman, claim the southwest half of 
discovery claim on the Compass & Square Lode. We, the undersigned, 
claim the numbers set opposite our names. J. Lee No. one (1) west. 
L. M. Bowman No. two (2) west. Jas. Martin No. three (3) west. C. 
Brown No. four (4) west. H. Poynter No. five (5) west. R. Ames No. 
six (6) west. Robert Parker No. seven (7) west. C. Vance No. eight (8) 
west. 

[ Rev. stamp 5c. } 

Recorded July 7, A. D. 1865, at 12 o’ceVk M. 

P. E. CHARRUANDE, 
Recorder. 


351 STATE OF COLORADO, 
Clear Creek County, ss: 

I, F. L. Peck, clerk and recorder in said county and State aforesaid, do 
hereby certify that the foregoing is atrue, correct, and complete copy of 
the location certificate of the ‘Compass & Square Lode, as the same appears 
of record at page 814 of book I of the records of said county, together 
with the certificate of the recording thereof. 

Witness my hand and official seal this 10th day of April, 1884. 


SEAL CLEAR CREEK \ F. L. PECK, 
CO., COLO. J Clerk and Reeorder. 


Certified copy of the Compass & Square Lode. 


In the matter of applications for U. S. patents heretofore filed in the dis- 
trict United States land office, Central City, Colo., by the Marshall 
Silver Mining Co., for Tunnel Lodes Nos. 5 and 6. 


Register & Receiver Central City District, Central City, Colo.: 
GENTLEMEN: The undersigned beg respectfully to call your attention 
to the application of the Marshall Silver Mining Co., for patents to 
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352 Tunnel Lode No. 5, being survey No. 247, and Tunnel Lode No. 
6, being survey No. 248. 

On the 11th day of December, A. D. 1872, the survey-general of Colo- 
rado Territory approved the plats of the above surveys, and thereafter, to 
wit, on the 14th day of December, A. D.1872, the Marshall Silver Min- 
ing Co. filed in your office the usual applications under the provisions of 
the act of Congress approved May 10th, 1872, entitled “An act to promote 
the development of the mining resources of the United States. 

Prior to the date of filing said application there had been filed in your 
office an application for patent to a lode named and called in said applica- 
tion the Cayuga Lode, and designated survey No. 231, and purporting 
to be made by Erskine McClellan, Joseph Rist, and Walter N. Webster, 
under date of the 14th day of December, A. D. 1872. The practice of 
the surveyor-general being to deduct from any surveys the surface area 
embraced by prior surveys, led to the confliction between the said Cay- 
uga Lode on survey No. 231 and.'Tunnel Lodes 5 and 6, surveys Nos. 247 
and 248, as shown on the approved plats now on file in your office. The 
case of the Marshal] Silver Mining Company in their published notices 
and the notices posted on the claims and posted in your office, is for a tract 
of land in each application as aforesaid as follows: “ Nine hundred and 
fifty feet of the Tunnel Lode No. 5, with fifty feet in width of surface 

ground,” “and nine hundred and fifty feet of Tunnel Lode No. 6, 
353 with fifty feet in width of surface ground.” Owing to the fact that 

the survey of the aforesaid Cayuga Lode had been executed in 
the field prior to the surveys of Tunnel Lodes Nos. 5 & 6, when the sur- 
veys of the two last-named lodes were platted, a portion of the surface 
ground of each was deducted therefrom, as shown in the approved plats 
heretofore referred to. 

On the 28th day of April, A. D. 1873, the application for patent to the 
aforesaid Cayuga Lode was in form withdrawn from the files of your 
office, thus vacating said application and survey No. 231. 

In view of this fact, the undersigned beg respectfully that you will in- 
form the surveyor-general of Colorado that said survey No. 231 has 
been withdrawn and vacated, and recommend that the undersigned be 
allowed to file amended plats, and field-notes of survey No. 247 and 
No. 248, showing the full surface area for each lode as it would have ap- 
peared had no survey of the aforesaid Cayuga Lode taken place. 

Very respectfully, your obedient servant, 
F. J. MARSHALL, 
President of the Marshall Silver Mining Company. 


I hereby certify this to be a correct copy of the original letter on file in 


this office. 
N. H. MELDRUM, 
| pe | | Surveyor-General of Colorado. 
U.S. SURVEYOR GENERAL’S OFFICE, 
Denver, Colorado, Nov. 27, 1888. 


(Endorsed :) Exhibit F, John W. Webster, examiner. 
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3534 Exurpit G.—John W. W ebster, examiner. 


GEORGETOWN, CoLorapo, May the 13th, 1873. 


Gen’| W. H. Lessina, 
Denver, Colorado: 

DEAR Sir: Enclosed please find documents appertaining to the case, 
application for patent by the Marshall Silver Mining Company, for lodes 
No’. 5 and 6, number of survey 247 & 248. In consequence of 
Cayuga Lode Survey : 231, the surface ground of which conflicts with the 
application of the Marshall Company on No. 526, as herein heretofore 
stated, and the said Cayuga application having been withdrawn, and now 
rendered null and void, I respectfully ask that you order the deputy 
surveyor to make and file amended field-notes and maps, ete., in such 
manner and under such regulations as you may think prefer to direct. 

Respectfully, 
(Signed) MARSHALL SILVER M ay COMPANY, 
By F. J. MARSHALL, Pres’ 


I hereby certify this to be a correct copy of the aes letter on file in 
this office. 7 
N. H. MELDRUM, 
Surveyor- General of Colorado. 
U.S. SuRVEYOoOR- GEN NERAL’S OFFICE, 
Denver, Colorado, Nov. 27, 1883. 


oo4 ~Exuipit H.—John W. Webster, examiner. 


U.S. LAnp OFFICE, 
Central City, Colorado, May 12th, 1873. 
Gen. W. H. Lessie, 
Denver, C olorado : | 

Sir: On the 14th day of Dec., 1872, Erskine McClellan et al. filed in 
this office au application for patent for 2,800 linear feet of the Cayuga 
Lode, situate in Griffith min. dist., Clear Creek County. On the same, 
day the MarshallSilver Mg. Co. filed an application for each Tunnel Lodes 
Nos. 5 & 6, situate in the same dist. 

The survey of the Cayuga Lode was approved in your office , and was 
made in the field prior to that of thesaid Tunnel Lodes Nos.5 & 6. The 
said Cayuga Lode is owned in undivided interests, and one of the appli- 
cants has withdrawn his application in due form. Since the interests are 
thus undivided, the withdrawal by any one party necessarily vitiates and 
renders null and void the entire application, and we have notified the ap- 
plicants that there is now no application pending for the said Cayuga 
Lode. 

It follows that all rights effected by the said survey and application 
must now be regarded as though no such survey had been made. 

Very respectfully, 
(Signed) | SAMUEL P. LATHROP, 
Register. 


(Signed) ‘WM. A. ARNOLD, 
Receiver. 
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355 I hereby certify this to be a correct copy of the original letter on 
file in this office. 
[S’e’d. ] N. H. MELDRUM, 


Surveyor-General of Colorado. 
U.S. SuRVEyor-GENERAL’S OFFICE, 
Denver, Colorado, Nov. 27, 1883. 


Exuipsit I.—John W. Webster, examiner. 


No. 247. Field-notes of the Marshall Silver Miuing Company’s claim 
upon Tunnel Lode No. 5, in Griffith mining district, Clear Creek 
County, Colorado Territory, by Francis F. Brune, dep. U.S. sur- 
veyor, mineral dist. No. 2. 


Feet. Beginning at the 8S. W. cor. Sec. 19, T.48., R. 74 W.; var. 15° 
30’ E.; thence N. 79° 35/ E. 
4,987. Established cor. No. 1, being a post in mound of stones marked 
No. 1 & 247, from which a peak of Independent Mt. bears 
S. 59° E.; thence N. 50° E. 
700. Set a post in mound of stones marked No. 2 & 247, from which 
the mouth of Marshall tunnel bears 8. 44° E., 744 ft. dis- 
tant; thence N. 35° E. 


356 33. ‘Intersect S. line of mineral survey No. 231, Cayuga Lode. 
250. Seta post in mound of stones marked No. 3 & 247 I: thence 
N. 40° W. 


250. Intersect N. line of mineral survey No. 231, Cayuga Lode. 
50. Set a post in mound of stone marked No. 4 & 247; thence S. 
35° W. 
200. Intersect N v. line of mineral survey No. 231, Cayuga Lode. 
250. Seta i: in mound of stones marked No. 5 & 247; thence S. 
50° W. 
590. Intersect N. line of mineral survey No. 231, Cayuga Lode. 
700. Set a post in mound of stone marked No. 6 & 247; thence S. 
40° E. 
50. To place of beginning, containing 0.45 acres and located in SE. 
+ Sec. 19, T. 48., R. 74 W., and SW. 4 Sec. 20, T. 4 S., R. 
74 W. 


General description. 


It is a silver-bearing vein, discovered 769 ft. from the mouth of the 

Marshall tunnel in said tunnel. Its improvements upon the surface 

357 ~~ ground of this claim consist in a shaft 60 ft. deep & 100 ft. west- 

erly from the intersection of the lode with the Marshall tunnel at 

the distance of 250 ft., & the distance of 365 ft. from the intersection of 

said lode with the Marshall tunnel two cross-cut tunnels 75 ft. in length 

have been run towards the vein. The value of the labor and improve- 
ments upon the said mining claim is not less than five hundred dollars. 


List of names.—F rank J. Marshall, flagman ; William J. Peeples, chain- 
man; William T. Hickok, do. 

We hereby certify that we assisted Francis F’. Brune, dep. surveyor, in 
surveying the exterior boundaries of the Marshall Silver Mining Com- 
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pany’s claim upon Tunnel Lode No. 5, in Griffith mining district, Clear 

Creek County, Colorado Territory, and that said claim has been in ‘all re- 

spects to the best of our knowledge and belief well and faithfully sur- 

veyed and the boundary monument planted according to instruction fur- 

nished by the survey or-general. 

| FRANCIS J. MARSHALL. 

WILLIAM J. PEEPLES. 
WILLIAM T. HICKOK. 


Subscribed and sworn to by the above-named persons before me, a notary 
public for the county of Clear Creek, in the Territory of Colorado, this 
10th day of December, 1872. 


[SEAL. ] HENRY C. HARRINGTON, 
Notary Publie. 
308 I, Francis F. Brune, deputy surveyor, do solemnly swear that 


in pursuance of an onde from W. H. Lessig, surveyor of the public 
lands of the United States inthe Territory of Colorado, bearing date the 6th 
day of December, 1872, & in strict conformity to the laws of the United 
States & inetrnctions furnished by the said surveyor-general, I have faith- 
fully survey ed the exterior boundaries of the Marshall Silver Mining Com- 
pany’s claim, upon Tunnel Lode No. 5, in Griffith mining: district, Clear 
Creek County, Colorado Territory, I do further solemnly : swear that the 
foregoing are the true and original field notes of such survey. 

FRANCIS J. BRUNE, 
Deputy Surveyor. 


Subscribed by said Francis J. Brune, and sworn to before me, a notary 
public for Clear Creek County, in the Territory of Colorado, this 10th 
day of December, 1872. 

[SEAL. ] HENRY C. HARRINGTON, 

Notary Public. 


SURVEYOR GENERAL’S OFFICE, 
Denver, Dee. 11th, 1882. 
The foregoing field-notes of the survey of the Marshall Silver Mining 
Company’s “claim upon Tunnel Lode No. 5, having been critical exam- 
ined, the necessary corrections and explanations made, the said field-notes 
and the surveys they describe are hereby approved. 
W. H. LESSIG, 
Surveyor-General of Colorado. 
399 I hereby certify that the foregoing field-notes are a true and cor- 
rect copy of the original field- notes on file in this office, 
N. H. MELDRUM, 
Surveyor General for Colorado. 
U. S. SuRVEYOR-GENERAL’S OFFICE, 
Denver, Colorado, Nov. 27th, 1883. 


I hereby certify this to be a correct copy of the original, on file in this 
office. 


? 
Surveyor-General of Colorado. 
U.S. SuRVEYOR-GENERAL’S OFFICE, 
Denver, Colorado, ie ae | 
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Exurpit K.—John W. Webster, Examiner. 
United States mining laws and regulations thereunder. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
June 10, 1872. 
GENTLEMEN: Your attention is invited to the act of Congress ap- 
proved May 10, 1872, which is as follows, to wit : 


An act to promote the development of the mining resources of the United 
States 
WL “ @ 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That all valua- 
360 able mineral deposits in lands belonging to the United States, both 
surveyed and unsurveyed, are hereby declared to be free and open 
to exploration and purchase, and the lands in which they are found to 
occupation and purchase, by the citizens of the United States, and to those 
who have declared their intention to become such, under regulations pre- 
seribed by law, and according to the local customs or rules of miners in 
the several mining districts, so far as the same are applicable and not in- 
consistent with the laws of the United States. 
Sec. 2. That mining claims upon veins or lodes of quartz or other rock 
in place bearing gold, siiver, cinnabar, lead, tin, copper, or other valuable 
deposits, heretofore loc: ited, shall be governed as to length along the vein 
or lode by the customs, regul: ations, ¢ and laws in force at the date of their 
location. A mining claim located after the passage of this act, whether 
located by one or more persons, may equal, but shall not exceed, one thou- 
sand five hundred feet in length along the vein or lode; but no location 
of a mining claim shall be made until the discover y of the vein or lode 
within the limits of the claim located. No claim shall extend more than 
three hundred feet on each side of the middle of the vein at the surface, 
nor shall any claim be limited by any mining regulation to less than 25 
feet on each side of the middle of the vein at the surface, except where 
adverse rights existing at the passage of this act shall render such limita- 
tion necessary. ‘The end lines of each claim shall be parallel to each 
other. 
361 Sec. 3. That the locators of all mining locations heretofore made, 
or which shall hereafter be made, on any mineral vein, lode, or 
ledge, situated on the public domain, their heirs and assigns, where no ad- 
verse claim exists at the passage of this act, so long as they comply with 
the laws of the United States, and the State, territorial, and local regula- 
tions not in conflict with said laws of the United States governing their 
possessory title, shall have the exclusive right of possession and enjoyment 
of all the surface included within the lines of their loc: ations, and of all 
veins, lodes, and ledges throughout their entire depth the top or apex of 
which lies inside of such surface lines extended downward vertically, 
although such veins, lodes, or ledges may so far depart from a perpendic- 
ular in their course downward as to extend outside the vertical side lines 
of said surface locations : Provided, That their right of possession to such 
outside parts of such veins or ledges shall be confined to such portions 
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thereof as lie between vertical planes drawn n downward as aforesaid through 
the end lines of their locations, so continued in their own direction that 
such planes will intersect such exterior parts of said veins or ledges: And 
provided further, That nothing in this section shall authorize the locator 
or possessor of a vein or lode which extends in its downward course beyond 
the vertical lines of his claim to enter upon the surface of a claim owned 
or possessed by another. 
d614 Sec. 4. That where a tunnel is run for the development of a 
vein or lode, or for the discovery of mines, the owners of such 
tunnel shall have the right of possession of all veins or lodes within three 
thousand feet from the face of such tunnel on the line thereof, not pre- 
viously known to exist, discovered in such tunnel, to the same extent as if 
discovered from the surface ; and locations on the line of such tunnel of 
veins or lodes not appearing on the surface, made by other parties after 
the commencement of the tunnel, and while ‘the same is being prosecuted 
with reasonable diligence, shall be invalid, but failure to prosecute the 
work on the tunnel for six months shall be considered as an abandonment 
of the right to all undiscovered veins on the line of said tunnel. 

Sec. 5. That the miners of each mining district may make rules and regu- 
lations not in conflict with the laws of the United States, or with the laws 
of the State or Territory in which the district is situated, governing the 
location or manner of recording amount of work necessary to hold pos- 
session of a mining claim, subject to the following requirements : The 
locations must be distinc tly marked on the ground so that its boundaries 
“an be readily traced. All records of mining claims hereafter made shall 
contain the name or names of the locators, the date of the location, and 
such a description of the claim or claims located by reference to some 

natural object or permanent monument as will identify the claim 
362 on each claim located after the passage of this act and until a patent 
shall have been issued therefor ; not less than one hundred Pm 
worth of labor shall be performed or improvements made during each yea 
On all claims located prior to the passage of this act, ten dollars’ worth of 
labor shall be performed or improvements made each*year for each one 
hundred feet in length along the vein until a patent shall have been issued 
therefor ; but where such claims are held in common such expenditure 
may be made upon any one claim; and upon a failure to comply with 
these conditions, the claim or mine upon which such failure oecurred shall 
be open to relocation in the same manner as if no location of the same 
had ever been made: Provided, that the original locators, their heirs, as- 
signs, or legal representatives, have not resumed work upon the claim after 
such failure and before such location. Upon the failure of any one of 
several co-owners to contribute his proportion of the expenditures required 
by this act, the co-owners who have performed the labor or made the im- 
prov ements may, at the expiration of the year, give such dili’quent co-owner 
personal notice in writing or notice by publication i in the newspaper pub- 
lished nearest the claim, for at least once a week for ninety days, and if at 
the expiration of ninety days after such notice in writing or by publication 
such delinquent should ‘fail or refuse to contribute his proportion to comply 
with this act, his interest in the claim shall become the property 
363 of his co-owners who have made the required expenditures. 
Sec. 6. That a patent for any land claimed and located for valuable 
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deposits may be obtained in the following manner: Any person, associa- 
tion, or corporation authorized to locate a elaim under this act, having 
claimed and located a piece of land for such purposes, who has or have 
complied with the terms of this act, /ay file in the proper land office an 
application for a patent, under oath, showing such compliance, together with 
a plat and field-notes of the claim or claims in common, made by or under 
the direction of the United States surveyor-general, showing accurately 
the boundaries of the claim or claims, which shall be distinctly marked 
by monuments on the ground, and shall post a copy of such plat, together 
with a notice of such applic: ition for a patent, in a conspicuous place on 
the iand embraced in such plat, previous to the filing of the application 
for a patent, and shall file an affidavit of at least two persons that such 
notice has been duly posted as aforesaid, and shall file a copy of said notice 
in such land office, and shall thereupon be entitled to a patent for said land, 
in the manner following: The register of the land office, upon the filing of 
such application, plat, field- notes, notices, and affidavits shall publish a 

notice that such applic ation has been made for the period of sixty 
364 days in a newspaper to be by him designated as published nearest 

to said claim, and he shall also post such notice in his office for the 
same period. The claimant at the time of filing this appheation, or at any 
time thereafter within the sixty days of publication, shall file with the 
register a certificate of the United States surveyor-general that five 
hundred dollars’ worth of labor has been expended or improvements made 
upon the claim by himself or grantors; that the plat is correct, with such 
further description by such reference to natural objects or permanent 
monuments as shall identify the emaim, and furnish an accurate description 
to be incorporated in the patent. At the expiration of the sixty days of 
publication the claimant shall file his afhdavit showing that the ‘plat and 
notice have been posted in a conspicuous place on the ‘claim during said 
period of publication. If no adverse claim shall have been filed with the 
register and the receiver of the proper land office at the expiration of the 
sixty days of publication, 1t shall be assumed that the applicant is entitled 
to a patent, upon the payment to the proper officer of five dollars per acre, 
and that no adverse claim exists; and thereafter no objection from third 
parties to the issuance of a patent shall be heard, except it be shown that 
the applicant has failed to comply with this aet. 

Sec. 7. That where an adverse claim shall be filed during the period of 
publication, it shall be upon oath of the person or persons making the 

same, and shall show the nature, boundaries, and extent of such 
365 adverse claim, and all pr oceedings, except the publication of notice 

and making and filing of the affidavit thereof, shall be stayed until 
the controversy shall have been settled or decided by a court of competent 
jurisdiction, or the adverse claim waived. 

It shall be the duty of the adverse claimant, within thirty days after 
filing his claim, to commence proceedings in a court of competent juris- 
diction, to determine the question of the right of possession and prose- 
cute the s same with reasonable diligence to ‘final judgment ; and a fail- 
ure so to do shall be a waiver of his adverse claim. After such judg- 
ment shall have been rendered, the party entitled to the possession of 
the claim or any portion thereof, may, without giving further notice, file 
a certified copy of the judgment-roll with the register of the land office, 
together with the certificate of the surveyor-general that the requisite 
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amount of labor has been expendedor improvements made thereon, and 
the description required in other cases, and shall pay to the receiver five 
dollars per acre for his claim, together with the proper fees, where ‘upon 
the whole proceeding and the judeme nt-roll shall becertified by the regis- 
ter to the Commissioner of the General Land Office, and a patent shall 
issue thereon for the claim, or such portion thereof as the.applicant shall 
appear, from the decision of the court, to rightly possess. If it shall ap- 
pear, from the decision of the court, that several,parties are entitled 
366 to separate and different portions of the claim, each party may pay 
tor his portion of the claim with the proper fee, and file the cer- 
tificate and description by the surveyor-general, whereupon the register 
shall certify the proceedings and judeme nt-roll to the Commissioner ot 
the (rene val Land Office, as in the preceding case, and patents shall issue 
to the several parties according to their respective rights. Proofs of 
citizenship under this act, or the acts of July twenty-sixth, eighteen hun- 
dred aud sixty-six, and July ninth, eighteen hundred and seventy, in the 
case of an individual, may consist of his own affidavit thereof, and in 
case of an association of persons unincorporated of the affidavit of their 
authorized agent, made on his.own knowledge or upon information and 
belief, and in case of corpor: ation organized under the laws of the United 
States, or of any State or Territory of the United States, by the filing of 
a certified copy of their charter or certificate of incorporation ; > and noth- 
ing herein contained shall be construed to prevent the alienation of the 
title conveyed by a patent for a mining claim to any person whatever. 
Sec. 8. That the description of vein or lode claims, upon surveyed 
lands, shall designate the location of the claim with reference te the lines | 
of the public surveys, but need not.conform therewith ; but where a patent 
shall be issued as aforesaid for claims upon unsurveyed lands, the surveyor- 
veneral, in extending the surveys, shal! adjust the same to the bound- 
367 aries of such patented claim, according to the plat or description 
thereof, but so as in no case to interfere with or change the loca- 
tion of any such patented claim. 

Sec. 9. That sections one, two, three, four, and six of an act entitled 
“An act granting the right of way to dite h and canal owners over the public 
lands and for other purposes,” approved July twenty-sixth, eighteen hun- 
dred and sixty-six, are hereby repealed, but such repeal shall not effect 
existing rights. Applications for patents for mining claims now pending 
may be prosecuted to a final decision in the General Land Office, but in 
such cases where adverse rights are not affected thereby, patents may issue 
in pursuance of the provisions of this act; and all patents for mining 
claims heretofore issued under the act of July twenty-sixth, eighteen hun- 
dred and sixty-six, shall convey all the rights and priv iloves conferred by 
this act where no ndverse rights exist at the time of the passage of this act. 

Sec. 10. That the act entitled “An act to amend an act. granting the 
right of way to ditch and canal owners over the publie lands, and forvether 
purposes,” approved July ninth, eighteen hundred and seventy, shall be 
and remain in full force, except as to the proceedings to obtain a patent, 
which shall be similar to the proceedings prescribed by sections six and 

seven of this act for obtaining patents to vein or lode claims; but 
368 where said placer claims shall be upon surveyed lands, and con- 
form to legal subdivisions, no further survey or plat shall be re- 
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quired, and all placer mining claims hereafter located shall conform as 
near as practicable with the United States system of public-land surveys 
and the rectangular subdivisions of such surveys, and no such location 
shall include more than twenty acres for‘each individual claimant, but 
where placer claims cannot be contormed to legal subdivisions, survey and 
plat shall be made as on unsurveyed lands: Provided, That) procecdings 
now pending may be prosecuted to their final determination under existing 
laws; but the provisions of this act, when vot in conflict with existing 
laws, shall apply to such cases. And provided also, that where, by the 
segregation of mineral land in any legal subdivision a quantity of agricult- 
ural land less than forty acres remains, said fractional portion of agricult- 
ural land may be entered by anv party qualified by law for homestead 
or pre-emption purposes, 

Sec. 11. That where the same person, association, or corporation Is 1p 
possession of a placer claim, and also a vein or lode included within the 
boundaries thereof, application shall be made for a patent for the placer 
claim, with the statement that it include such vein or lode, and in such 
case (subject to the provisions of this act, and the act entitled “An act to 
amend an act granting the right of wav to ditch and canal owners over 

public lands, and for other purposes,” approved July ninth, erght- 
369 een hundred and seventy), a patent shall issue for the placer clain, 

ineluding such vein or lode, upon the payment of five dollars per 
acre for such vein or lode claim and twenty-tive feet of surtace on each 
side thereof. The remainder of the placer claim, or any placer claim not 
embracing any vein or lode claim, shall be paid for at the rate of two dol- 
lars and fifty cents per acre, together with all costs of pro’eeding, and 
where a vein or lode, such as is described in the second section of this act, 
is known to exist within the boundaries of a placer claim, an application 
for a patent for such placer claim which does not include an application 
for the vein or lode claim shall be construed as a conclusive declaration 
that the claimant of the placer claim has no right of possession of the vein 
or lode claim; but where the existence of a vein or lode in a placer claim 
is not known, a patent for the placer claim shall convey all valuable 
mineral and other deposits within the boundaries thereof, 

Sec. 12. That the surveyor-general of the United States may appoint 
in each land district containing mineral lands as many competent surveyors 
as shall apply for appointment to survey mining claims. The expenses 


of the survey of vein or lode claims, and the survey and subdivision of 


placer claims into smaller quantities than one hundred and sixty acres, 

together with the cost of publication of notices, s shall be paid by 
370 the applicants, and they shall be at liberty to obtain the same at 

the most reasonable rates ; and they shall also be at liberty to em- 
ploy any United States deputy surveyor to make the survey. The Com- 
missioner of the General Land Office shall also have power to establish 
the maximum charges for surveys and publication of notices under this 
act ; and, in case of excessive charges for publication, he may designate any 
newspaper published in a land district where mines are situated, for the 
publication of mining notices in such district and fix the rates to he charged 
by such paper; and, to the end that the Commissioner may be fully in- 
formed on the subject, each applicant shall file with the register a sworn 
statement of all charges and fees paid by said applicant for publication 
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and surveys, together with all fees and money paid the register and the 
receiver of the land office, which statement shall be transmitted, with the 
other papers in the case, to the Commissioner of the General Land Office. 
The tees of the register and the receiver shall be tive dollars each for filing 
and acting upon each application for patent or adverse claim filed, and 
they shall be allowed the amount fixed by law for reducing testimony to 
writing when done in the land office, such fees and allowances to be paid 
by the respective parties; and no other fees shall be charged by them in 
such cases. Nothing in this act shall be construed to enlarge or 
affect the rights of either party im reeard to any property 1 con- 
troversy at the time of the passage of this act or of the act entitled 
“An act granting the right of way to diteh and canal owners over the 
public lands, and for other purposes,” approved July twenty-sixth, eight- 
een hundred and sixty-six, nor shall this act affect any right acquired under 
said act; and nothing tn this act shall be construed to repeal, impair, or 
In any wav affect the provisions of the act entitled “ An act granting to 
A. Sutro the right of wav and other privileges to aid in the construction 
of a draining and exploring tunnel to the Cumstoek Lode, in the State of 
Nevada,” approved July twenty-fifth, etzhteen hundred and sixty-six, 

Sec. 15. That all affidavits required to be made under this act, or the 
act of which it ix amendatory, may be verified before any officer authorized 
to administer oaths within the land district where the claims may be situ- 
ated, and all testimony aud proofs may be taken before any such officer, 
and, when duly certified by the officer taking the same, shall have the same 
force and effect as if taken before the register and receiver of the land 
office. In cases of contest as to the mineral or agricultural éharacter of 
land, the testimony and proofs may be taken as herein provided, on per- 
sonal notice of at least ten days to the opposing party; or if said party 
eannot be found, then by publication of at least onee a week for thirty 

days in a newspaper, to be designated by the register of the land 
Siz office as published nearest to the location of such land; aud the 
register shall require proof that such notice has been given. 

Sec. 14. That where two or more veins intersect or cross each other, 
priority of title shall govern, and such prior location shall be entitled to 
all ore or mineral contained within the space of intersection: Provided, 
however, That the subsequent location shall have the right of way through 
said space of intersection, for the purposes of the convenient working of 
the said mine. And provided also, that where two or more veins unite, 
the oldest or prior location shall take the vein below the point of union, 
including all the space of intersection. 

Sec. 15. That where non-minecral land not contiguous to the vein or 
lode is used or occupied by the proprietor of such vein or lode for mining 
or milling purposes, such non-adjacent surface-ground may be embraced 
and included in an application for a patent for such vein or lode, and the 
same may be patented therewith, subject to the same preliminary require- 
ments as to survey and notice as are applicable under this act to veins or 
lodes: Provided, That no location hereafter made of such non-adjacent 
land shall exceed five acres, and payment for the same must be made at 
the same rate as fixed by this act for the superficies of the lode. The 

owner of a quartz-mill or reduction works not owning the mine in 
373 connection wherewith, may also receive a patent for his mill-site, 
as provided in this section. 
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Sec. 16. That all acts and parts of acts inconsistent herewith are hereby 
repealed: Provided, That nothing contained in this act shall be construed 
to impair, in any way, rights or interests in mining properly acquired 
under existing laws. 

Approved May 10, 18 


Mineral lands open to exploration, occupation, and purchase. 


It will be perceived that the first section of said act leaves the min- 
eral lands in the public domain, surveyed or unsurveyed, open to explora- 
tion and purchase by all citizens of the United States, and all those who 
have declared their intention to become such. 


Status of lode claims previously located, 


By an examination of the several sections of the foregoing act it will 
be secu that the status of lode claims located previous to the date thereof 
is not changed with regard to their extent along the lode or width of 
suriace, such claims being restricted and governed both as to their lateral 
and Jinear extent by the State, Territorial, or local laws, customs. or regu- 
lations which were in force in the respective districts at the date of such 
locations, in so far as the same did not conflict with the limitations fixed 

by the mining statute of July 26,1866. (14 Stat., 251.) 
3d 3. Mining rights acquired under such previous locations are, 

however, enlarged by said act of May 10, 1872, in the following 
respect, VIZ: The locators of all such previously t taken veins or lodes, 
their heirs and assigns, so long as they comply with the laws of Congress, 
and with State, territorial, or local regulations not in conflict therewith 
governing mining claims, are invé ested by said act with the exclusive pos- 
sessorv right of all the surface included within the lines of their locations, 
and of all veins, lodes, or ledges throughout their entire depth, the top or 
apex of which lies inside of such surface lines extended downward verti- 
eally, although such veins, lodes, or ledges may so far depart from a per- 
pendicular in their course downwards as to extend outside the vertical side 
lines of such locations at the surface, it being expressly provided, however, 
that the right of possession to suc h outside parts of said veins or ledges 
shall be confined to such portions thereof as lie between vertical planes 
drawn downward as aforesaid, through the end lines of their locations so 
continued in their own direction that such planes will intersect such ex- 
terior parts of such veins, lodes, or ledges to enter npon the surface loea- 
tion of another claimant. 

4, It is to be distinctly understood, however, that the law limits the 
possessory right to veins, lodes, or ledges other than the one named in 

the original location to such as were not adversely claimed at the 
375 date of said act of May 10, 1872, and that where such other vein 

or ledge was so adversely claimed at that date the right of the 
party so adversely claiming is in no way Impaired by said act. 

5. From and after the date of said act of Congress, in order to hold the 
possessory title to a mining claim previously located, and for which a 
patent has not been issued, the law requires that ten dollars shall be ex- 
pended annually in labor or improvements on each claim of one hundred 
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teet on the course of the vein or lode until a | patent shall have been issued 
therefor, but where a number of such claims are held in common upon the 
same vein or lode the aggregate expenditure that would be necessary to 
hold all the claims, at the rate of ten dollars per hundred feet, may be 
made upon anv one claim; a failure to comply with this requirement in 
any one vear subjecting the claim upon which such failure occurred to re- 
location by other parties, the same as if no previous location thereof had 
ever been made, unless the claimants under the original location shall have 
resumed work thereon after such failure and before such reloeation. 

6. Upon the failure of any one of several co-owners of a vein, lode, or 
ledge, which has not been patented, to contribute his proportion of the 
expenditures necessary to hold the claim or claims so held in ownership 

in common, the co-owners who have performed the labor, or made 
376 the } Improvements as required by said act, m: iy, at the x pir ition of 

the vear, give such delinquent co-owner personai notice in writing 
or notice by pabresine in the newspaper published nearest the elaim, for 
at least once a week for ninety days, and if upon the e xpirauion of ninety 
days after such bles in writing, or upon the expiration of one hundred 
and eighty days after the first newspaper publication of notice, the delin- 
quent co-owner shall have failed to contribute his proportion to meet such 
expenditure or improvements, his interest in the claim by law passes to his 
co-owners who have made the expenditures or improvements as aforesaid. 


Patents for veins or lodes heretofore issued. 


7. Rights under patents for veins or lodes heretofore granted under pre- 
vious le vislation of Congress are enlarged by this act so as to invest the 
patentee, his heirs, or assigns, with title to all veins, lodes, or ledges 
throughout their entire depth, the top or apex of which lies within the end 
and side boundary lines of his claim on the surface, as patented, extending 
downward vertically, although such veins, lodes, or ledges may so tar de- 
part from a perpendicular in their course downward as to ex xtend outside 
the vertical side lines of the claim at the surface. The right of possession 
to such outside parts of such veins or ledges to be confined to such 
377 portions thereof as lie between vertical planes drawn downward 
through the end lines at the surface, so continued in their own 
direction that such planes will intersect such exterior parts of such veins 
or ledges, it being expressly provided, however, that all veins, lodes, or 
ledges, the top or apex of which lies inside such surface locations, other 
than the one named in the patent, which were adversely claimed at the 
date of said act, are excluded from such conveyance by patent. 
Applications for patents for mining claims pending at the date of 
the act of May 10, 1872, may be prosecuted to final decision in the Gen- 
eral Land Office, and where no adverse rights are affected thereby, pat- 
ents will be issued in pursuance of the provisions of said act. 


Manner of locating claims on veins or lodes after the passage of the act of 


May 10, 1872. 


9. Krom and after the date of said act any person who is a citizen of 
the United States, or who has declared his intention to become a citizen, 


? 


may locate, record, and hold a mining claim of fifteen hundred linear feet 
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along the course of any mineral vein or lode, subject to location ; or an 
association of persons, severally qualified as above, may make joint loca- 
tion of such claim of fifteen hundred feet, but in no event can a_ loca- 
tion of a vein or Jode made subsequent to the act exceed fifteen hundred 
feet alony the course thereof, whatever may be the number of persons 
composing the association. 
378 10. With regard to the extent of surface ground adjoining a 
vein or lode, and claimed for the convenient working thereof, the 
act provides that the lateral extent of locations of veins or lodes made 
after its passage shall in no case exceed three hundred fect on cach side 
of the middle of the vein at the surface and that no such surface rights 
shall be limited by any mining regulations to less than twenty-five feet on 
each side of the middle of the vein at the surface, except where adverse 
rights existing at the date‘of said act may render such limitation neces- 
sary, the end lines of such claims to be in all cases parallel to cach other. 


. 


11. By the foregoing it will be perceived that no lode claim located atter 
the date of said act can exceed a parallelogram titteen hundred feet in length 
by six bundred feet in width, but whether surface ground of that width 
ean be taken depenes upon the local regulations, or State or Territorial 
laws shall limit a vein or lode claim to less than fifteen hundred fect along 
the course thercoft, whether the location is made by one or more persons, 
nor can suriace rights be limited to less than filty feet in width, unless ad- 
verse claiins existing on the 10th day of Mav, 1872, render such lateral 
limitation necessary, 

12. It is provided in said act that the miners of each district may make 

rules and regulations not in conflict with the laws of the United 
379 —-States, or of the State or Territory in which such districts are re- 

spectively situated governing the location, manner of recording, 
and zmount of work necessary to hold possession of a claim. — It likewise 
requires that the location must be so distinctly marked on the ground 
that its boundaries may be readily traced. This is a very important mat- 
ter, and locators cannot exercise too much care in defining their locations 
at the outset, Inasmuch as the law requires that all records of mining lo- 
cations made subsequent to its passage, shall contain the name or names 
of the locators, the date of the location, and such a deseri’tion of the claim 
or Claims located, by reference to some natural object or permanent monu- 
ment, ax will identify the clatm. 

13. The said act requires that no lode claim can be recorded until after 
the discovery of a vein or lode within the limits of the ground claimed ; 
the object of which provision is evidently to prevent the encumbering of 
the district‘mining records with useless locations before sufficient work has 
been done thereon to determine whether a vein or lode has realy been dis- 
covered Or not. 

l4. The claimant should, therefore, prior to recording his claim, unless 
the vein can be traced upon the surface, sink a shaft, or run a tunnel or 
drift to a sufficient depth therein to discover and develop.a mineral-bear- 

Ing vein, lode, or crevice; should determine, if possible, the gweneral 
380 course of such vein in either direction from the point of discovery, 
by which direction he will be governed in marking the boundaries 
of his claim on the surface, and should give the course and distance as 
nearly as practicable from the discovery shaft on the claim to some per- 
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maneat well-known points or objects, Such, for instance, as stone monu- 
ments, blazed trees, the confluence of streams, point of intersection of well- 
known gulches, ravines, or roads, prominent buttes, hills, &e., which may 
be in the immediate vicinity, and which will serve to perpetuate and fix 
the locus of the claim, and render it susceptible of identification from the 
description thereof given in the record of locations in the district. 

[5. In addition to the foregoine data, the claimant should state the 
names of adjoining claims, or, if none adjoin, the relative positions of the 
nearest claims: should drive a post or erect a monument of stones at each 
corner of his surface ground, and at the point of discovery or discovery 
shatt should fix a post, stake, or board, upon whieh should be designated 
the nime of the lode, the name or names of the locators, the number of 
feet catmed, and in which cirection from the point of discovery, it being 
essential that the location notice filed for record, in addition to the fore- 
gvolny description, should state whether the entire claim of fifteen hundred 

fect is taken- on one side of the point of discovery, or whether it 
3S] is partly upon one and partly upon the other side thereoi, and in 

the latter case, how many feet are claimed upon each side of such 
discovery point, 

16. Within a reasonable time, sav twenty davs after the location shall 
have‘been marked on the ground, notice thereof, accurately deseribine the 
claim in manner aforesaid, should be filed for reeord with the proper re- 


} 


eorder of the district, who will thereupon issue thie usual certificate of 
location. ; 

17. La order to hold the possessory right to a claim of fifteen lundred 
feet of a vein or lode located as aforesaid the aet requires that until a 
patent shall have been issued therefor not less than one hundred dol- 
lars’ worth of labor shall be performed or improvements made thereon 
during each vear, in default of which the claim will be subject to relocation 
by any other party having the necessary qualifications, unless the original 
locator, his heirs, assigns, or legal representatives, have resumed work 
thereupon after such failure and before such relocation. 

IX. The importance of attending to these details in the matter of loca- 
tion, labor, and expenditure will be the more readily perceived when it is 
understood that a failure to give the subject proper attention may invali- 
date the claim. 

Tunnel rights. 


382 19. The fourth section of the act provides that where a tunnel 
is run for the development of a vein or lode or for the discovery of 
mines, the owners of such tunnel shall have the right of possession of all 
velns or lodes within three thousand feet rrom the face of such tunnel on 
the hae thereof, not previously known to exist, discovered in such tunnel 
to the same extent as if disedvered from the surface, and locations on the 
line of such tunnel of veins or lodes not appearing on the’ surface, made 
by other parties after the commencement of the tauanel, and while the same 
ix being prosecuted with reasonable diligence, shall be invalid, but failure 
to prosecute the work on the tunnel for six months shall be considered as 
an abandonment of the right to all undiscovered veins or lodes on the 
line of said tunnel. 
20. The effect of this section is simply to give the proprietors of a 
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mining tunnel run in good faith the possessoryv right to fifteen hundred 
feet of any blind lodes cut, discovered, or intersected by such tunnel, which 
were not previously known to exist, within three thousand feet from the 
face or point of commencement of such tunnel, and to prohibit other par- 
ties, after the commencement of the tunnel, from prospecting for and 


making locations of lodes on the line thereof, and within said distance of 


three thousand feet, unless such odes appear upon the surface or were 
ae ie ly known to exist. 

383 91. The term “ free’ as used in said section, is construed 
a eld to mean the first working face formed in the tunnel, and 

to signify the point at which the tunnel] actually enters cover, it) being 

from this point that the three thousand feet are to be counted upon which 

prospecting is prohibited as aforesaid. 

22. To avail themselves ot the benefits of this provision of law, the 
proprictors of a mining tunnel will be required, at the time they enter 
cover as aforesaid, to give proper notice of their tunnel location by ereet- 
ing a substantial post, board, or monument at the face or point of com- 
mencement thereof, upon which should be posted a good and sufficient no- 
tice giving the names of the parties or company claiming the tunnel right, 
the actual or proposed course or direction of the tunnel, the height and 
width thereof, and the COUPrSe and distance from such face or point of com- 
mencement to some permanent well-known objects in the vicinity, by 
which to fix and determin® the locus in manner heretofor + set forth appli- 
cable to locations of veins or lodes, and at the time of posting sueh notice 
they shall, in order that miners or prospectors may be @ mabled to deter- 
mine whether or not thev are within the lines of the tunnel, establish the 
boundary lines crest by stakes or monuments placed along such lines at 

proper intervals to the terminus of the three Hiotisand feet fromthe 
3s face or point of commencement of the tunnel, and the lines so 
marked will define and govern as to the specific boundaries within 
which prospecting for lodes not previously known to exist-is prohibited 
while work on the tunnel is being prosecuted with reasonable diligence. 

23. At the time of posting notice and marking out the lines of the tun- 
nel as aforesaid, a full and correct copy of such notice of location defining 
the tunnel claim must be-filed for record with the mining recorder of the 
district, to which notice must be attached the sworn statement or declara- 
tion of the owners, claimants, or projectors of such tunnel], setting forth 
the facts in the case, stating the amount expended by themselves and their 
predecessors in interest in prosecuting work thereon, the extent of the 
work performed, and that it is bona tide their intention to prosecute work 
on the tunnel so located and deseribed with reasonable diligence for the 
development of a vein or lode, or for the discovery of mines, or both, as 
the case may be. 

24. This notice of location must be duly recorded, and, with the said 
sworn statement attached, kept on the recorder’s files tor future reference. 

25. By a compliance with the foregoing, much needless difficulty will 
be avoided, and the way for the adjustment of legal rights aequired in 

virtue of said fourth section of the act will be made much more 

385 easy and certain. 
26. This office will take particular care that no improper advantage 
is taken of this provision of law by parties making, or professing to make, 
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tunnel locations ostensibly for the piirposes named in the statute, but 
really for the purpose of monopolizing the lands lying in front of their 
tunnels, to the detriment of the mining interests and to the exclusion of 
the bona fide prospectors or miners ; but will hold such tunnel claimants 
to a strict compliance with the terms of the act; and as reasonable dili- 
gence on their part in prosecuting the work is one of the essential conditions 
of their implied contract, negligence or want of due diligence will be con- 
strued as working a forfeiture of their right to all undiscove red veins on 
the line of such tunnel. 


Manner of proceeding to obtain Government title to vein or lode clarms. 


27. By the sixth section of said act authority is given for granting title 
tor mines by patent from the Government to any person, association, or 
corporation having the necessary qualifications, as to citizenship, and 
holding the right of possession to a claim in compliance with law. 

The claimant is required in the first place to have a correct 

386 survey of his claim made under authority of the surveyor-general 

of the State or Territory 1n whieh the elaim les; such survey to 

show with accuracy the exterior surface boundaries of the claim, which 

boundaries are required to be distinetly marked by monuments on the 
ground, 

29. The claimant is then required to post a copy of the plat of such sur- 
vey ina conspicuous place upon the claim, together with notice of his in- 
tention to apply for a patent therefor, which notice will give the date of 
posting, the name of the claimant, the name of the claim, mine, or lode, 
the mining district or county ; whether the location is of record, and, if so, 
where the record may be found; the number of fect claimed along the 
vein, and the presumed direction thereof; the number of feet claimes on 
the lode in each direction from the point of discovery, or other well de- 
fined place on the claim ; the name or names of adjoining claimants on 
the same or other lodes, or, if none adjoin, the names of the nearest 
claims, &e. 

30. After posting the said plat and notice upon the premises, the claimant 
will file with the proper register and receiver a copy of such plat, and the 
field-notes of survey of the claim, accompanied by the affidavit of at least 

two credible witnesses that such plat and notice are posted con- 
387 — spicuously upon the claim, giving the date and place of such post- 
ing; a copy of the notice so posted be attached to and form a 
part of said afhdavit. 

31. Attached to the tield-notes so filed must be thes sworn statement of 
the claimant that he has the possessory right to the premises therein de- 
scribed in virtue of a compliauce by himself (and by his grantors if he 
claims by purchase) with the mining rules, regulations, and customs of the 
mining district, State, or Territory in which the claim lies, and with the 
mining laws of ‘Congress; such sworn statement to narrate briefly, but as 
clearly as possible, the facts constituting such compliance, the origin of his 

ossession, and the basis of his claim to a patent. 

32. This affidavit should be supported by appropria’ evidence from the 
mining recorder’s office as to his possessory right as follows, viz: Where 
he claims to be a locator a full, true, and correct copy of such location 
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should be furnished as the same appears upon the mining records, such 
copy to he attested by the seal of the recorder, or if he has no seal, then 
he should make oath to the same being correct as shown by the records ; 
where the applicant claims as a locator in company with others who have 
since conveyed their interests in the lode to him, a copy of the original 
record of location should be-filed, together with an abstract of title from 

the proper recorder, under seal or oath as aforesaid, tracing the eo- 
388 — locator’s possessory rights in the claim to such applicant for patent ; 

where the applicant claims only as a purchaser for valuable con- 
sideration a COPY of the loeation reeord must be filed, under seal or upon 
oath as aforesaid, with an abstract of title certified as above by the proper 
recorder, tracing the right of possession by a eontinuous chain of con- 
veyances from the original locators to the appheant. 

33. In the event of the mining reeords in any case having been de- 
stroved by fire or otherwise lost, affidavit of the fact should be made, and 
secondary evide nce of possess7ryv title will be received, which may consist 
of the affidavit of the claimant. supported by those of any other parties 
cognizant of the facts re lative to his location, occupancy, possession, Im- 
provements, &e.; and in such case of lost records any deeds, certificates 
of location or purchase, or other evidence which may be j in the claimant’s 
posse; sion and tend to establish his claim, should be filed. 

34. Upon the receipt of these papers the register will, at the e x pense 
of the claimant, publish a notice of such application for the period of sixty 
days in a news spaper published nearest to the claim, and will post a copy 
of such notice in his office for the same period. 

35. The notices so published and posted must be as full and com- 
389 plete as possible, and embrace all the data given in the notice posted 
upon the claim. 

36. Too much care cannot be exercised in the preparation of these 
notices, Inasmuch as upon their accuracy and completeness will depend in 
a great measure the regularuty and validity of the whole proceeding. 

37. The claimant, either at the time of filing these papers with the reg- 
ister, or at any time during the sixty days’ publication, is required to filea 
certificate of the surveyor-general that not less than five hundred dollars’ 
worth of labor has been expended or improvements made upon the ciaim 
by the applicant or his grantors; that the plat filed by the claimant. is 
eorrect; that the field-notes of the Survey as filed furnish such an aceurate 
description of the claim as will, if incorporated into a patent, serve to fully 
identify the premises, and that such reference is made therein to natural 
objects or permanent monuments as will perpetuate and fix the locus thereof. 

38. It will be the more convenient way to have this certificate endorsed 
by the surveyor-general, both upon the plat and field-notes of survey filed 
by — claimant as aforesaid. 

After the sixty days’ period of newspaper publication has expired 
i c “lk aimant will file his affidavit, showing that the plat and notice afore- 
said remained conspicuously posted upon the claim sought to be patented 
during said sixty days’ publication. 
390 40. Upon the filing of this affidavit the register will, if no adverse 
claim was filed in his office during the period of publication, per- 
mit the claimant to pay for the land according to the area given in the 
plat and field-notes of survey aforesaid, at the rate of five dollars for each 
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acre and five dollars for each fractional part of an acre, the receiver issuing 
the usual duplicate receipt the refor ; after which the whole matter will be 
forwarded to the Commissioner of the Ge neral Land Office and a patent 
issued thereon if found regular. 

41. In sending up the papers in the case the register must not omit cer- 
tifvine to the facet that the notice was posted in his office tor the full period 
of sixty davs, such certificate to state distineyly when such posting was 
done and how long eontinued, 

The consecutive series of numbers of mineral entries must be con- 
tinued, whether the same are of lode or placer claims. 

The survevor-general must continue to designate all surveyed mineral 
Claims as heretofore by a progressive series of numbers, beginning with lot 
No. 57 in each township, the claim to be so designated at date of filing 
the piat. field-notes, &e., in addition to the local desig iation of the claim ; 
it being required in all cases that the plat and field-notes of the survey of a 

claim must, in addition to the reference to permanent objects in the 
4] neigh borho wl, deseribe the loeus of the claim with reference to the 

lines of public surveys by a line connecting «a corner of the claim 
with the nearest pubhe corner of the United States surveys, unless such 
claim be on unsurveved lands at a remote distance from such public cor- 
ner, in Ww hich latter case the reference by course and distance to permanent 
objects in the neighborhood will bea sufficient designation by which to fix 
the locus until the public surveys shall have been closed upon its bounda- 
ries, 


Adverse elatins. 


The seventh section of the aet provides for adverse claims ; fixes the 
time within which they shali be filed to have legal effect, and prescribes 
the manner of their adjustment. 

45, Said section requires that the adverse claim shall be filed during the 
period of publication of notice; that it must be on oath of the adverse 
claimant; and that it must show the “nature,” the ‘* boundaries,” and the 
“extent” of the adverse claim. 

46. In order that this section of law may be properly carried into effect, 
the tollowing is communicated for the information of all concerned : 

47. An adverse mining claim must be filed with the register of the 

same land office with whom the application for patent was filed, or, 
392 in his absence, with the receiver, and within the sixty davs’ period 

of newspaper publication of notice. 

fs. The adverse notice must be duly sworn to before an officer author- 
ized to administer oaths within the land district, or before the register or 
receiver ; it will fully set forth the nature and extent of the interference or 
contlics; whether the adverse party claims as a purchaser for valuable 
consideration or as a locator; if the former, the original convevanee, or a 
duly certified copy thereof, should be furnished, or, if the transaction was 
a mere verbalone, he will narrate the circumstances attending the purchase, 
the tate thereof, and the amount paid, which facets should be supported by 
the affidavit of one or more witnesses, if any were present at the time, and 
it he claim asa locator he must file a duly certified copy of the location 
from the oftice of the proper recorder. 

49. In order that the “ boundaries ” and “ extent” of the claim may be 
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shown, it will be incumbent upon the adverse claimant to file a plat show- 
ing his claim and its relative situation or position with the one against 
which he claims, so that the extent of the conflict may be the better under- 
stood. This plat must be made from an actual survey by a United States 
deputy surveyor, who will officially certify thereon to its correctness ; and 
in addition there must be attached to such plat of survey a certificate or 

sworn statement by the surveyor as to the approximate value of the 
393 labor performed or improvements made upon the claim of the ad- 

verse party, and the plat must indicate the position of any shafts, 
tunnels, or other improvements, if any such exist upon the claim of the 
party opposing the application. 

50. Upon the foregoing being filed within the sixty days aforesaid, the 
register, or, In his absence, the receiver, will give notice In writing to both 
parties to the contest that such adverse claim has been filed, informing 
them that the party who filed the adverse claim will be required within 
thirty days from the date of such filing to commence proceedings In a 
court of competent jurisdiction, to determine the question of right o { pos- 
session and to prosecute the same with reasonable diligence to final judg- 
ment; and that should such adverse claimant fail to do so, his oid 
claim will be considered waived, and the application for patent be allowed 
to proceed upon its merits. 

51. When an adverse elaim ts filed as aforesaid, the register or receiver 
will endorse upon the same the precise date of filing, and preserve a record 
of the date of notifications issued thereon, and thereafter all proceedings 
on the application for patent will be suspended, with the exception of the 
completion of the publication and posting of notices and plat, and the 

filing of the necessary proof thereof until the controversy shall 
394 have been adjudicated in court, or the adverse claim waived or with- 

drawn. 

The proceedings after rendition of judgment by the court in such 
case are so clearly defined by the act itse If as to render it unnecessary to 
enlarge thereon in this place. 


Placer claims. 


53. The tenth section of the act under consideration provides that 
the act entitled “ Anact to amend an act granting the right of way to diteh 
and canal owners over the public lands, and for other purposes,” approved 
July 9, 1870, shall be and remain in full force, exeept as to the proceed- 
ings to obtain a patent, which shall be similar to the proceedings pre- 
scribed by sections six and seven of this act for obtaining patents for 
vein or lode claims; but where said placer claims shall be upon. sur- 
veyed lands and conform to legal subdivisions, no further survey or plat 
shall be required, and all placer mining claims hereafter located shall eon- 
form as nearly as practicable with the United States system of public 
land surveys and the rectangular subdivisions of such surveys, and no 
such locations shall include more than twenty acres for each individual 
claimant ; but where placer claims cannot be conformed to legal subdivis- 

ions, survey and plat shall be made as on unsurveyed lands, We. 
395 54. The proceedings for obtaining patents for veins or lodes 
having already been fully given, it will not be necessary to repeat 
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them here, it being thought that careful attention thereto ‘by applicants 
and the local officers will enable them to act understandingly in the mat- 
ter and make such slight modifications in the notice, or otherwise, as may 
be necessary in view of the different nature of the two classes of claims, 
placer being fixed, however, at two dollars and fifty cents per acre or frae- 
tional part of an aere. 

5). Vhe twelfth and thirteenth sections of said act of July 9, 1870, 
read as follows : 

Sec. 12. And be it further enacted, That claims, usually called “ pla- 
cers,” including all forms of deposits, excepting veins of quartz or other 
rock in place, shall be subjeet to entry and patent, under this act, under 
like circumstances and conditions, and upon similar proceedings, as are 
provided for vein or lode claims: Provided, That where the lands have 
been previously surveved by’ the United States the entry in its exterior 
limits shall conform to the legal subdivision of the public lands, no further 
survey or plat in such case being required, and the lands may be paid for 
at the rate of two dollars and fifty cents per acre: Provided further, That 
legal subdivisions of fortv acres mav be subdivided into ten-acre traets, 

and that two or more persons or associations of persons having con- 
396 tiguous claims of anv size, although such claims may be less than 

ten acres, each may make joint entry thereof: And provided fur- 
ther, That no location of a placer claim hereafter made shall exeeed one 
hundred and sixty acres for any one person or association of persons, which 
location shall conform to the United States surveys ; and nothing in this 
section contained shall defeat or impair any bona fide pre-emption or 
homestead claim upon agricultural lands, or authorize the sale of the im- 
provements of any bona fide settler to any purchaser. 

Sec. 15. And be it further enacted, That where said person or associa- 
tion, they and their grantors, shall have held and worked their said claims 
for a period equal to the time prescribed. by the statute of limitations for 
mining claims of the State or Territory where the same may be situated, 
evidence of such possession and working of the claim for such period shall 
be sufficient to establish a right to a patent thereto under this act in the 
absence of any adverse claim: Provided, however, That nothing in this 
act shall be deemed te impair any lien which may have attached in any 
way whatever to any mining claim or property thereto attached prior to 
the issuance of a patent. 

56. It will be observed that that portion of the first proviso to said 
twelfth section which requires placer claims upon surveyed lands to con- 

form to legal subdivisions ts repealed by the present statute with 
397 — regard to claims heretofore located; but that where such claims are 

located previous to survey and do not conform to legal subdivisions 
survey plat and entry thereof may be made according to the boundaries 
fixed by local rules; but that where such claims do conform to legal sub- 
divisions the entry may be effected according to such legal subdivisions 
without the necessity of further survey or plat. 

07. In the second proviso to said twelfth section authority is given 
for the subdivision of forty-acre legal subdivisions into ten-acre lots, which 
is intended tor the greater convenience of miners in seggregating their 
claims both from one another and from intervening agricultural land. 

58. It isheld, therefore, that under a proper construction of the law these 
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ten-acre lots in mining districts should be considered and dealt with, to all 
intents and purposes, as legal subdivisions, and that an applicant having 
a legal claim which conforms to one or more of these ten-acre lots, either 
adjoining or cornering, mav make entry thereof, after the usual proceed- 
Ings, without further survey or plat. 

59. Incases ofthis kind, however, the notice given of the applieation must 
be very specific and accurate in description, and as the fortv-acre tracts may 
be subdivided into ten-aere lots, either in the form of squares of ten by ten 

chains, or of parallelograms five by twenty chains, so long as the 
398 — lines are parallel and at right angles with the lines of the public 

surveys, it will be necessary that the notice and application state 
specifically what ten-acre lots are sought to be patented, inaddition to the 
other data required in the notice. 

60. Where the ten-acre subdivision is in the ag: of a square it may be 
described, for instance, as the “Sk. } of the SW. f of NW. 1.” or if in 
the form of a parallelogram as aforesaid, it fay be deseribed as the “* W, 
the NE. | of the SE. 3) of section , township , range 

as the case may be: but in addition to this description of the 
land, the notice must give all the other data that is required in a mineral 
application, by which parties may be put on inquiry as to the premises 
sought to be patented, 

61. The proceedings necessary for the adjustment of rights where a 
known vein or lode is embraced by a placer claim, are so clearly defined 
in the eleventh section of the act as to render any particular instructions 
upon that point at this time unnecessary. 

62. When an adverse claim is filed toa placer application, the proceed- 
ings are the same as in the case of vein or lode claims, already de- 
scribed. 


399 Quantity of placer ground subject to location. 


63. By the twelfth section of the said amendatory act of July 9, 1870 
(third proviso), it is declared “that no location of a placer claim hereafter 
made shall exceed one hundred and sixty aeres for any one person or asso- 
ciation of persons, which location shall conform to the United States 
surveys,” &e. 

64. The tenth section of the act of May 10, 1872, provides that “ all 
placer mining claims hereafter located shall conform as near as practicable 
with the United States system of public land surveys, and the rectangular 
subdivisions of such surveys, and no such lo ations shall include more than 
twenty acres for cach individual claimant.” 

65. The foregoing provisions of law are construed to mean that after 
the 9th day of July, 1870, no location of a placer claim can be made to 


exceed one hundred and sixty acres, whatever may be the number of 


locators associated together, or whatever the local regulations of the dis- 
trict may allow; and that from and after the passage of said act of May 
10, 1872, no location made by an individual can exceed twenty acres, and 
no location made by an association of individuals can exceed one hundred 
and sixty aeres, which location of one hundred and sixty acres cannot 
be made by a less number than cight bona fide locators, but that whether 
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as much as twenty acres can be located by an individual, or one 

400 hundred and sixty acres by an association, depends entirely upon 

the mining regulations in force in the respective districts at the 

date of the location ; it being held that such mining regulations are in no 

way enlarged by said acts of Congress, but remain intact and in full force 

with regard to the size of locations, in so far as they do not permut loca- 

tions in excess of the limits fixed by Congress, but that where such regu- 

lations permit Jocations in excess of the maximums fixed by Congress, as 
aforesaid, they are restricted accordingly. 

66. The regulations hereinbefore given as to the manner of marking 
locations on the ground and placing the same on record, must be observed 
in the case of placer locations so faras the same are applicable, the law 
requiring, however, that where placer claims are upon surveyed public 
lands, the locations must hereafter he made to conform to legal subdivisions 
thereof. | 

67. With regard to the proofs necessary to establish the possessory right 
to a placer claim, the said thirteenth section of the act of July 9, 1870, 
provides that ‘ ‘whe ‘re sald person or association, they and their grantors, 
shall have held and wor ked their said claims fora period equal to the time 
prescribed by the statute of limitations for mining claims for the State or 
Territory where the same may be situated, evidence of such possession and 
working of the claims for such period shall be sufficient to establish a 
right to a patent thereto under this act in the absence of any adverse 

elaim.” 
40] 68. ‘This provision of law will greatly lessen the burden of proof, 
more especially in the case of old claims located many years since, 
the records of which, in many cases, have been destroved by fire or lost In 
other ways during the lapse of time, but concerning the possessory right 
to which all controversy or litigation has long been settled. 

69. When an applicant desires to make his proof of possessory right in 
accordance with this provision of law, you will not require him to produce 
evedence of location, copies of conveyances, or abstracts of title, as in other 
eases, but will require him to furnish a duly certified copy of the statute 
of limitations of mining claims for the State or Territory, together with 
his sworn statement giving a clear and suecinct narr: ation of the faets as 
to the origin of his title, and likewise as to-the continuation of his posses- 
sion of the mining ground covered by his application, the area thereof, 
the nature and extent of the mining that has been dune thereon, whether 
there has been any opposition to his possession or litigation with regard to 
his claim ; and, if so, when thesame ceased, whether such cessation was 

caused by compromise or by judicial decree, and any additional facts within 
the claimant’s knowledge having a direct bearing upon his possession and 
bona fides which he may desire to submit in support of his claim. 
70. There should likewise be filed a certificate, unde’ seal of the 
402. court having jurisdiction of mining cases within the judicial dis- 
trict embracing the claim, that no suit or action of any character 
whatever, Involving the right of possession to any portion of the claim 
applied for is pending ; and that there has been no litigation before said 
court affecting the title to said claim, or any part thereof, for a period 
equal to the time fixed by the statute of limitations for mining claims in 
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the State or Territory as aforesaid, other than that which has been finally 
= og in favor of the claimants. 

The claimant should support his narrative of facts relative to his 
ae occupancy, and improvements by corroborative testimony of 
any disinterested person, or persons, of credibility who may be cognizant 
of the facts in the case, and are capable of testifying understandingly in 
the premises. 

2, It will be to the advantage of claimants to make their proofs as 
full and complete as practicable. 


Appointinent of deputy surveyors of ining claims. Charges for surveys and 
publications. Fees of registers and receivers, &e. 


The twelfth section of said act of May 10, 1872, provides for the 

ap pointme nt of surveyors of mineral claims, authorizes the Com- 
403: iissioner of the General Land Office to establish the rates to be 

charged for surveys and for newspaper publications, prescribes the 
fees allowed to the local officers for receiving and acting upon applications 
for miaing patents and for adverse claims thereof, &e. 

The surveyors-general of the several districts will, in pursuance of 
said law, appoint in each land district as many competent deputies for the 
survey of mining claims as may seek such appointment, it being distinetly 
understood that all expenses of these notices and surveys are to be borne 
by the mining claimants and not by the United States ; the system of mak- 
ing de posits for mineral surve ys, as required by previous instructions, being 
hereby revoked as regards field-work, the claimant having the option of 
employing any deputy surveyor within such district to do the work in the 
field. 

7). With regard to the platting of the claim and other office work in 
the surveyor-general’s office, that officer will make an estimate of the cost 
thereof, which amount the claimant will deposit with any assistant United 
States treasurer, or designated depository, in favor of the United States 
treasurer, to be passed to the credit of the fund created by “individual 
depositors for surveys of the public lands,” and file with the surveyor- 
general duplicate certificates of such deposit, in the usual manner. 

76. The surveyors-general will endeavor to appoint mineral dep- 

404 uty surveyors as rapidly as possible, so that one or more may be 

located in each mining district, for the greater convenience of 
miners. 

The usual oaths will be required of these deputies and their assist- 
tants as to the correctness of each survev executed by them. 

78. The law required that each applicant shall tile with the register and 
receiver a sworn statement of all charges and fees paid by him for publi- 
cation of notice and for survey, together with all fees and money paid the 
register and receiver, which sworn statement is required to be transmitted 
to this office for the information of the Commissioner. 

79. Should it appear that excessive or exhorbitant charges have been 
made by any surveyor or any publisher, prompt action will be taken with 
the view of correcting the abuse. 

80. The fees payable to the register and receiver for filing and acting 
upon applications for mineral-land patents, made under said act of May 
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10, 1872, are five dollars to each officer, to be paid by the applicant for 
patent at the time of filing, and the like sum of five dollars payable to 
ach officer by an a’verse claimant at the time of filing his adverse claim. 

81. All fees or charges under this act, or the acts of which it is amen- 

datory, may be paid in United States curreney. 
405 82. The register and receiver will at the close of each month for- 
ward to this office an abstract of mining applications filed, and a 
register of receipts accompanied with an abstract of mineral lands sold. 

83. The fees and purchase-money received by registers and receivers 
must be placed to the credit of the United States in the receiver’s monthly 
and quarterly account, charging up in the disbursing account the sums to 
which the register and receiver inav be respectively entitled as fees and 
commissions with limitations in regard to the legal maximum. 

84. The thirteenth section of the said act of May 10, 1872, provides that 
all affidavits required under said act, or the act of which it is amendatory, 
may be verified before any officer authorized to administer oaths within 
the land district where the claims may be situated, in whieh case they will 
have the sme force and effeet as if taken before the register or receiver, and 
that in cases of contest as to the mineral or agricultural character of land, 
the testimony and proofs may be taken before any such officer on personal 
notice of at least ten days to the opposing party, and if said party cannot 
he found, then after publication of notice for at least once a week for thirty 
days in a newspaper to be designated by the register as published nearest 
to the location of such land, proof of which notice must be made to the 
register. 

85. The instructions heretofore issued with regard to disproving 
406° the mineral character of lands are accordingly modified so as to 
allow proof upon that point to be taken before any officer author- 
ized to administer oaths within the land district, and that where the resi- 
dence of the parties who claim the land to be mineral is known such evi- 
dence may be taken without publication’ ten days after the mineral claim- 
ants or affiants shall have been personally notified of the time and place of 
such hearing; but in cases where such affiants or claimants cannot be served 
with personal notice, or where the land applied for is returned as mineral upon 
the township plat, or where the same is now or may hereafter be suspended 
for non-mineral proof, by order of this office, then the party who claims the 
right to enter the land as agricultural will be required at his own expense 
to publish a notice once a week for five consecutive weeks, in the newspa- 
per of largest circulation published in the county within which said land 
is situated, or if no newspaper is published within such county, then in a 
newspaper published in an adjoining county ; the newspaper in either case 
to be designated by the register, which notice must be clear and specifie, 
embracing the points required in notices under instructions from this office 
of March 20, 1872, and must name a dav after the last dav of publication 
of such notice, when testimony as the character of the land will be taken, 
stating before what magistrate or other officer such hearing will be had and 
the place of such hearing. 


407 Mill-sites. 


86. The fifteenth section of said act provides “ That where non-mineral 
land not contiguous to the vein or lode is used or occupied by the propri- 
5465 
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etor of such vein or lode for mining or milling purposes, such non-adja- 
cent surface ground may be embraced and included in an application for 
a patent for such vein or lode, and the same may be patented therewith, 
subject to the same preliminary requirements as to survey and notice as 

are applicable under this act to veins or lodes: Provided, That no eating 
hereafter made of such non-adjacent land shall exceed five acres, and pay- 
ment for the same must be made at the same rate as fixed by this act for 
the superficies of the lode. The owner of a quartz mill or reduction works 
not owning a mine in connection therewith, may also receive a patent for 
his mill-site as provided in this section.” 

87. ‘To avail themselves of this provision of law, parties holding the 
possessory right to a vein or lode, and to a piece of land not contiguous 
thereto for mining or milling purposes, not e xeeeding the quantity allowed 
for such purpose by the local rules, regu: ations, or customs, the propr ietors 
of such vein or lode m: iv file in the proper land office their application for 
a patent, under oath, in manner already set forth herein, which applica- 

tion, together with the plat and _ field-notes, may include, embrace 
408 and ascribe in addition to the vein or lode such non-contiguous 

mill-site, and after duc proceedings as to notice, &e., a patent will 
be issued conveying the same as one elaim. 

88. In making the survev in a case of this kind the lode-claim should 
be described in the plat and field-notes as “ Lot No. 37, A,” and the mill- 
site as “ Lot No. 37, B,’ or whatever may be its appropriate numerical 
designation, the course and distance from a corner of the mill-site to a 
corner of the lode-claim to be invari: ably given in such plat and field-notes, 
and a copy of the plat and notice of application for patent must be con- 
spicuously posted upon the mill-site as well as upon the vein or lode for 
the statutory period of sixty days. In making the entry no separate receipt 
or certificate need be issued for the mill-site, but the whole area of both 
lode and mill-site will be embraced in one entry, the price being five dol- 
lars for each acre and fractional part of an acre embraced by such lode 
and mill-site claim. 

89. In case the owner of a quartz mill or reduction works is not the 
owner or claimant of a vein or lode, the law permits him to make appli- 
vation therefor in the same manner prescribed herein for mining claims, 
and after due notice and proceedings, in the absence of a valid adverse 
filing, to enter and receive a patent for his muill-site at said price per 

acre, 
409 90. In every case there must be satisfactory proof that the land 
claimed as a mill-site is not mineral in character, which proof may, 
where the matter is unquestioned, consist of a sworn statement of the claim- 
ant, supported by that of one or more disinterested persons capable, from 
acquaintance with the land, to testify understandinely. 

91. The law expressly limits mill-site locations, made from and after its 
passage to five acres, but whether so much as that ean be located depends 
gn the local customs, rules, or regulations, 

The registers and reecivers will preserve an unbroken consecutive 
Pi of numbers for all mineral entries. 


Proof of eitizensh ip of LUNG claimants. 


93. The proof necessary to establish the citizenship of applicants for 
mining patents, whether under the present or past enactments, it will be 
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seen bv referenee to the seventh seetion of the aet under consideration, 
may consist, in the case of an individual claimant, of his own affidavit of 
the fact: in the ease of an association of persons not incorporated, of the 
affidavit of their authorized agent, made on his own knowledge or upon 
information and behef, that the several members of sueh association are 
citizens ; and in the ease of an Incorporated company, organized un- 
410 = der the laws of the United States or the laws of any State or Ter- 
torv of the United States, by the filing of a certified Copy of their 
charter or certificate of Incorporation. 3 , 

94. These affidavits of citizenship may be taken before the register or 
receiver or any other officer authorized to administer oaths within the 
district. he gf 

92, Copies of the previous ining statutes ol € ONLTeSS, dated, respect- 
ively, July 26, 1866, and July 9, 1870, are hereto attached. Sections one, 
two, three, four, and six of the former being expressly repealed by the 
ninth section of the act of May 10, 1872, aforesaid, which in its sixteenth 
section also repeals all acts and parts of acts inconsistent with its provi- 
SIOnS. 3 

96. The foregoing will be followed in due time by such further instrue- 
tions as actual experience in the administration of the statute may render 
necessary. 3 

Very respectfully, your obedient servant, | 
; WILLIS DRUMMOND, 
Commissioner. 


lo registers and receivers and NIP UE YOrs general, 
A.—Chapter celxii. 


An act granting the right of way to ditch and canal owners over the pub- 
lic lands, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
411 United States of Ameriea in Congress assembled, That the mineral 
lands of the public domain, both surveyed and unsurveyed, are 
hereby declared to be free and open to exploration and occupation by all 
citizens of the United States, and those who have declared their Intention 
to become citizens, subject to such regulations as may be prescribed by 
law, and subject also to the local customs or rules of miners in the several 
mining districts, so far as the same may not be in conflict with the laws of 
the United States. (Repealed. ) 3 
Sec .2. And be it further enacted, That whenever any person, or associa- 
tion of persons, claim a vein or lode of quartz or other rock in place bear- 
ing gold, silver, cinnabar, or copper, having previously occupied and im- 
proved the same aceording to the local customs or rules of miners in the 
district where the same is situated, and having expended in actual labor 
and improvements thereon an amount of not less than one thousand dollars, 
and in regard to whose possession there is no controversy or opposing 
elaim, it shall and may be lawful for said claimant, or association of claim- 
ants, to file in the local land office a diagram of the same, so extended, 
laterally or otherwise, as to conform to the local laws, customs, and rales of 
miners, and to enter such tract and receive a patent therefor, granting such 
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mine, together with the right to follow such vein or lode with its dips, 
angles, and variations to any depth, although it may enter the land 

412 adjoining, which land adjoining shall be sold subject to this con- 
dition. (Repealed.) 

Sec. 3. And be it further enacted, That upon the filing of the dia- 
gram as provided in the second section of this act, and posting the 
same in a conspicuous place on the claim, together with a notice of 
intention to apply for a paent, the register of the land office shall pub- 
lish a notice of the same in a newspaper published nearest to the location 
of said claim, and shall also post such notice in his office for the period 
of ninety days; and after the expiration of said period, if no adverse claim 
shall have been filed, it shall be the duty of the surveyor-general, upon ap- 
plication of the party, to survey the premises and make a plat thereof, in- 
dorsed with his approval, designating the number and description of the 
location, the value of the labor and improvements, and the character of the 
vein exposed; and upon the payment to the proper officer of five dollars 
per acre, together with the cost of such survey, plat, and notice, and giving 
satisiactory evidence that said diagram and notice have been posted on the 
claim daring said period of ninety days, the register of the land office shall 

transmit to the General Land Office said plat, survey, and descrip- 

413 tion, and a patent shall issue for the same thereupon. But said 

_ plat, survey, or deseription shall in no case cover more than one 

vein or lode, and no patent shall issue for more than one vein or lode, 
which shall be expressed in the patent issued. (Repealed.) 

Sec. 4. And be it further enacted, That when such location and entry of 
a mine shall be upon unsurveyed lands, it shall and may be lawful, after 
the extension thereto of the public surveys, to adjust the surveys to the 
limits of the premises, according to the location and possession, and plat 
aforesaid ; and the surveyor-general may, in extending the surveys, vary 
the same from a rectangular form to suit the circumstances of the country 
and the local rules, laws, and customs of miners: Provided, That no loca- 
tion hereafter made shall exceed two hundred feet in length along the vein 
for cach locator, with an additional claim for discovery to the discoverer 
of the lode, with the right to follow such vein to any depth, with all its 
dips, variations, and angles, together with a reasonable quantity of surface 
for the convenient working of the same as fixed by loca! rules: And pro- 
vided further, That no person may make more than one location on the 
same lode, and not more than three thousand feet shall be taken in any 
one claim by any assuciation of persons. (Repealed. ) 


Sec. 5. And be further enacted, That as a further condition 
414 of sale, in the absence of necessary legislation by Congress, the local 


legislature of any State or Territory may provide rules for work- 
ing mines involving easements, drainage, and other necessary means to 
their complete development ; and those conditions shall be fully expressed 
in the patent. 

Sec. 6. And be it further enacted, That whenever any adverse claim- 
ants to any mine, located and claimed as aforesaid shall appear before the 
approval of the survey, as provided in the third section of this act, all pro- 
ceedings shall be stayed until final settlement and adjudication in the 
courts of competent jurisdiction of the rights of possession to such claim, 
when a patent may issue as in other cases. (Repealed.) 


Fal 
S 
i 
~o- 


> 


THE U. S. VS. THE MARSIi*? SILVER MINING CO. ET AL. 213 


Sec. 7. And be it further enacted, That the President of the United 
States be, and he is hereby, authorized to establish additional land districts, 
and to appoint the necessary officers under existing laws, wherever he may 
deem the same necessary for the public convenience in executing the pro- 

Visions of this act. 
415 Sec 8. And be it further enacted, That the right of way for the 
constraction of highways over public lands not reserved for publie 
uses is hereby granted, 

Sec. 9. And be it further enacted, That whenever, by priority of posses- 
sion, rights to the use of water for mining, agricultural, manufacturing, or 
other purposes, have vested and accrued, and the same are recognized and 
acknowledged by the local customs, laws, and the decisions of courts, the 
possessors and owners of such vested rights shall be maintained and pro- 
tected in the same, and the right of way for the construction of ditehes and 
canals for the purposes aforesaid is hereby acknowledged and contirmed : 
Provided however, That whenever, after the passage of this act, anv person 
or persons shall, in the construction of any ditch or canal, injure or damage 
the possession of anv settler on the publicdomain, the party committing such 
injury or damage shall be liable to the party injured for such injury or 
damage. | | 

Sec. 10. And be it further enacted, That wherever, prior to the passage of 
this act, upon the lands heretofore designated as mineral lands, which have 
been excluded from survey and sale, there have been homesteads made by 
citizens of the United States or persons who have declared their intention 

to become citizens, which homesteads have been made, improved, 
416,417 and used for agricultural purposes, and upon which there have 

been no valuable mines of gold, silver, cinnabar, or copper dis- 
covered, and which are properly agricultural lands, the said settlers or own- 
ers of such homesteads shall have a right of pre-emption thereto, and shall 
be entitled to purchase the same at the price of one dollar and twenty-five 
cents per acre, and in quantity not to exceed one hundred and sixty acres, 
or said parties may avail themselves of the provisions of the act of Congress 
approved May twenty, eighteen hundred and sixty-two, entitled “An act to 
secure homesteads to actual settlerson the public domain,” and acts amenda- 
tory thereof. 

Sec. 11. And be it further enacted, That upon the survey of the lands 
aforesaid the Secretary of the Interior may designate and set apart such 
portions of the said lands as are clearly agricultural lands, which lands shall 
thereafter be subject to pre-emption and sale as other public lands of the 
United States, and subject to all the laws and regulations applicable to the 
same, 

Approved July 26, 1866. 


.—Chap. cexxxv. 


Anact toamend an act granting the right of way to ditch and canal 
418 owners over the publie lands, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the act granting the right 
. ; os 4 ; oS Aye ) 
of way to ditch and canal owners over the public lands, and for other pur- 
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poses, approved July twenty-six, eighteen hundred and sixty-six, be, and 
the same is hereby, amended by adding thereto the following additional 
sections, numbered twelve, thirteen, fourteen, fifteen, sixteen, and seven- 
teen, respectively, which shall hereafter constitute and form a part of the 
aforesaid act. | 

Sec. 12. And be it further enacted, That claims usually called placers, 
ineluding all forms of deposit, excepting veins of quartz or other rock in 
place, shall be subject to entry and patent under this act under like cir- 
cumstances and conditions, and upon similar proceedings as are provided 
for vein or lode claims: Provided, That where the lands have been pre- 
viously surveyed by the United States the entry in its exterior limits shall 
conform to the legal subdivision of the public lands, no further survey or 
plat in such case being required, and the lands may be paid for at the 
rate of two dollars and fifty cents per acre: Provided further, That legal 
subdivisions of forty acres may be subdivided into ten-acre tracts; and 

that two or more persons, or associations of persons, having con- 
419 * tiguous claims of any size, although such claims may be less than 

ten acres each, may make joint entry thereof: nd provided further, 
That no location of a placer claim hereafter made shall exceed one hun- 
dred and sixty acres for any one person, or association of persons, which 
loeation shall conform to the United States surveys; and nothing in this 
section contained shall defeat or impair any bona fide pre-emption or 
homestead claim upon agricultural lands, or authorize the sale of the im- 
provements of any bona fide settler to any purchaser. 

Sec. 13. And be it further enacted, That where said person or association, 
they and their grantors, shall have held and worked their said claims for a 
period equal to the time prescribed by the statute of limitations for mining 
claims of the State or Territory where the same may be situated, evidence 
of such possession and working of the claims for such period shall be 
sufficient to establish a right to a patent thereto under this act in the absence 
of anv adverse claim : Provided, however, That nothing in this act shall 
be deemed to impair any lien which may have attached in any way what- 
ever to any mining claim or property thereto attached prior to the issuance 
of a patent. 

Sec. 14. And be it further enacted, That all ex-parte affidavits required 

to be made under this act, or the act of which it is amendatory, may 
420 be veritied before any officer authorized to administer oaths within 
the land district where the claims may be situated. 

Sec. 15, And be it further enacted, That registers and receivers shall re- 
ceive the same fees for services under this act as are provided by law for 
like services under other acts of Congress, and that effect shall be given to 
the foregoing act according to such regulations as may be preseribed by the 
Commissioner pf the General Land Office. 

Sec. 16. And be it further enacted, That so much of the act of March 
third, eighteen hundred and fifty-three, entitled “ An act to provide for 
the survey of the public lands in California, the granting of pre-emption 
rights, and for other purposes,” as provides that none other than town- 
ship lines shall be surveyed where the lands are mineral, is hereby re- 
pealed, and the public surveys are hereby extended over all such lands : 
Provided, That all subdividing of surveyed lands into lots less than one 
hundred and sixty acres may be done by county and local surveyors at the 
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expense of the claimants : And provided further, That nothing herein con- 
tained shall require the survey of waste or useless lands. 

Sec. 17. And be it further enacted, That none of the rights conferred 
by sections five, eight, and nine of the act to which this act is amendatory 
shall be abrogated by this act, and the same are hereby extended to all the 
public lands affected by this act, and all patents granted or pre-emption 
or homesteads allowed shall be subject to any vested and acerued water 
rights, or rights to ditches and reservoirs used in connection with such . 
water rights as may have been acquired under or recognized by the ninth 
section of the act of which tis aet is amendatory. But nothing in this 
act shall be construed to repeal, impair, or in any way affect the provis- 
ions of the “ Act granting to A. Sutro the right of way and other privi- 
leges to aid in the construction of a draining and exploring tunnel to the 
Comstock Lode in the State of Nevada,” approved July twenty-fifth, 
eighteen hundred and sixty-six. 

Approved July 9, 1870. 


4] The tunnel amendment. 


On the 6th day of December, 1874, we made a brief reference to the 
* passage of an amendment of the act of Congress of May 10, 1872, 1n re- 
gard to work done on «lifferent claims on a lode by a tunnel. We have 
just received from Hon. Wm. Helmick, of Ohio, a copy of the bill as it 
: passed, of which we append : 

; Be it enacted, &e., That the fifth seetion of said act be, and the same ts 
— hereby, amended so that where a person or company has or may run a 
tunnel for the purpose of developing a lode or lodes owned by said person 
or company, the money so expended in said tunnel shall be taken and con- 
sidered as expended ov said lode or lodes, whether located prior to or 
since the passage of said act; and such person or company shall not be 
required to perform werk on the surface of said lodes in order to hold 

the same as required by said act. 


4? Exuipir l.—John W. Webster. examiner. 


STATE OF COLORADO, 
Office of the Colorado Secretary of State. 


UNITED STATES OF AMERICA, 

; State of Colorado, 88 

[, Melvin Edwards, secretary of state of the State of Colorado, do 
hereby certify that the annexed is a full, true, and complete transcript of 

—— the certificate of incorporation of the Colorado Central Consolidated Min- 
; ing Company, which was filed in this office the fourth day of February, 
A. ID. 1880, at 9 o’eclock a. m., and admitted to record. 

In testimony whereof I have hereunto set my hand an’ affixed the great 
seal of the State of Colorado, at the city of Denver, this 51st day of De- 
cember, A. D. 1883. 

(SEAL STATE OF } (S’o’d) MELVIN EDWARDS, 


COLORADO. ; Secretary of State. 
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STATE OF NEW York, 
City and County of New York, ss: 

Be it known that we, the undersigned, all of the city, county, and State 

of New York, do by these presents, pursuant to and in conformity 
4255 with the act of the legislature of the State of New York, passed 

Keb’v 17, A. D. 1848, entitled “ An act to authorize the forma- 
tion of corporations for manufacturing, nuning, mechanical, or chemical 
purposes,” and the several acts of the said legislature supplemental thereto 
and amendatory thereof, associate together and form a body corporate 
under the name and stvle of The Colorado Central Consolidated Mining 
Company. The objects for which said corporation is formed are as fol- 
lows, to wit: To carry on the business of silver mining and smelting ; to 
purchase, hold, and convey any real and personal estate whatever which 
may be necessary to enable the said company to carry on the said opera- 
tions named as above in 2 certain tract of land situated near Georgetown, 
Clear Creek Co., Colorado, now owned by Paul Lichtenstein and FF. J. 
Marshall, and to be purchased by said corporation for the purpose of car- 
rying on its said business. 

That the capital stock of said corporations shall be three million dollars 
(3,000,000), which shall be divided into three hundred thousand shares 
of the par value of ten ($10) each. 

The said corporation shall commence on the 26th day of Nov., 1879, 
and shall continue in existence for the term of fifty vears. 

The number of trustees of said corperation shall be nine, whose names 

are as follows: Paul Lichtenstein, Herman R. Baltzer, Charles C. 
424 Dodge, Dennis C. Wileox, William H. Guion, George Turnbull, 

James ©, Parrish, Charles I. Fay, Peter J. Claassen, who shall 
manage the concerns of the corporation for the first vear. 

The business office of said corporation shall be in the city, county, and 
State of New York, and the operations of said corporation, or some part 
thereof, shall be carried on outside of the State of New York, to wit : 
Near Georgetown, Clear Creek Co., Colorado. 

Dated this 26th day of November, A. D. 1879. 

JAMES C. PARRISH. is 4 
H. R. BALTZER. ba 
CHARLES C. DODGE. in se 
PAUL LICHTENSTEIN. [L. s. 


WM. H. GUION, ee 
GEO. TURNBULL. te 
D. C. WILCOX. i. 8.] 
CHAS. F. FAY. (ay 


PETER J. CLAASSEN. fz. s.| 


STATE OF NEW YORK, 
City and County of New York, ss: 
On this 26th day of November, 1879, before me personally apppeared 
Paul Lichtenstein, Herman R. Baltzer, Charles C. Dodge, Dennis C. Wil- 
cox, William H. Guion, George Turnbull, Charles F. Fay, Peter 
425 J. Chaasen, and James C. Parrish, to me personally known to be 
the persons described in and who executed the foregoing instru- 
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ment, and severally acknowledged that they executed the same for the pur- 
pose therein set forth. 
In witness whereof [ bave hereunto affixed my hand and seal of office 
the day and vear above set forth. 
iL. 8. | HOWARD PAYSON WILDS. 
| Notary Public, N.Y. Co. 
(Endorsed :) Tiled 28 Nov., 1879. 


STATE OF NEW YORK, 
City and County of New York, ss: 

[, William A. Butler, clerk of the said city and county, and clerk of 
the supreme court of said State for said county, do certify that I have 
compared the preceding with the original certificate of Incorporation on 
file in my office, and that the same is a correct transcript therefrom and 
of the whole of such original. 

In witness whereof [ have hereunto subscribed my name and attixed 
my official séal this tenth day of January, 1880. 


[SEAL. | WM. A. BUTLER, 
(Clerk. 
426 (indorsed: ) Colorado Central Consolidated Mining Company. 


Filed in the office of the secretary of state Feb. {, 1880, at 9 
oelock a.m. N. H. Meldrum, secretary of state, by J: M. Galloway, 
deputy. 


(Endorsed: ) The Colorado Central Consolidated Mining Company. 
Certified copy of the certificate of incorporation. 


KxHipir M.—John W. Webster, evcaminer. 


STATE OF COLORADO, 
Clear Creek County, ss: 

I, F. L. Peek, elerk and recorder in and for said county and State, do 
hereby certity that I have made dilfigent search in and through the records 
of said county, and cannot find, either on file or record, the articles of in- 
corporation of The Colorado Central Consolidated Mining Company. 

Witness my hand and official seal this 26th day of December, A. D. 
1883. 


f SEAL CLEARO | (S’g’d) F. L. PECK, 
| CREEK CO., COL. | Clerk & Recorder, 
By GEO. W. KIRKLAND, 
Deputy. 
427 Exarpir N.—John W. Webster, examiner. 


This indenture, made the sixteenth day of June, in the year of our Lord 
one thousand eight hundred and sev enty-three, hetws en the Marshall Sil- 
ver Mining Company of Georgetown, ‘organized under the laws of the 
Territory of Colorado, by Francis J. Marshall, its president, and Frank 
§ Marshall, its secretary, party of the first part, and William P. Linn, 
of Georgetown, Cle: ar Creek County, Colorado Territory, party of the 
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second part, have, for and in consideration of the sum of five hundred 
dollars, lawful money of the United States to us in hand paid, the receipt 
whereof is hereby acknowledged, bargained, sold, released, conveved, and 
quit-claimed unto the said William P. Linn, all of the right, title, and in- 
terest in and to the following-described mining property, lode, or vein, of 
that certain lode known as the Colorado Central Lode, Mine, or Vein, sit- 
uate on the southeastern slope of Leavenworth Mountain, in Griffith 
mining district, Clear Creek County, Colorado Territory, and deseribed as 
follows, to wit: Beginning at a point two hundred and sixty-nine feet west 
from the centre line of the Marshall Tunnel, and running thence westerly 
along the vein of said lode to a point seven hundred and fifty feet west from 
said center of said tunnel, the discovery shaft on said lode included in the 
distance above deseribed, about two hundred feet southerly from the Me- 
Coy Lode, and about eighty-cight feet ina northwesterly direction from the 

extreme west shaft on the Equator Lode, as located November 30, 
428 A. D. 1872, and recorded in book 15, page 302, in the office of 

the recorder of said Clear Creek County; also twenty-five feet of 
the surface ground on each side of the center of said vein or lode, in 
width, for the whole length thereof as above deseribed, and that the said 
party of the second part, his heirs and assigns, shall and may at all times 
hereafter peaceably and quictly have, hold, use, occupy, possess, and enjoy 
the above-granted premises, and every part and parcel thereof, with the 
appurtenances, without any let, suit, trouble, molestation, eviction, or dis- 
turbance of the said party of the first part, its successors, or assigns, or of 
any other person or persons lawfully claiming or to ec’aim the same by 
virtue of any rights, in any manner acquired or obtained, by, through, or 
under the said party of the first part, and that said premises are now free, 
clear, discharged, and unineumbered of and from all former and other 
grants, titles, charges, estates, judgments, taxes, assignments, and encum- 
berances of what nature or kind soever, and that the said party of the first 
part, and its successors and assigns and all and every person or persons 
whomsoever lawfully or equitably deriving any estate, right, title, or in- 
terest of, in, or to the herein granted premises by, from, under, or in trust 
for him or them, shall and will at all times hereafter, upon the reasonable 
request and at the proper costs and charges in the law of the said party 

of the second part, his heirs and assigns, make, do, and execute, or 
429 cause to be made, done, and executed, all and every such further 

and other lawful and reasonable acts, conveyances, and assurances, 
in the law for the better and more effectually vesting and confirming the 
premises hereby conveyed, or so inteaded to be, in and to the said party of 
the second part, his heirs or assigns, or his or their counsel learned in 
the law shall be reasonably advised, devised, or required; and_particu- 
larly shall said first party, its successors and assigns, make, execute, 
acknowledge, and deliver to the said second ‘party, his heirs or as- 
signs, by such deed or deeds of further conveyance coextensive with 
any and all titles that said first party may receive by virtue of a patent 
from the Government of the United States of, in, or to the above said 
described property, or any part thereof, upon reasonable request therefor 
being made by said second party, his heirs or assigns, together with all 
the dips and angles, and also all the metals, ores, gold and silver bear- 
ing quartz-rocks & earth therein, and all the rights, privileges, and fran- 
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chises thereto incident, appendant, and appurtenant, or therewith usually 
had and enjoyed, and also all and singular the tenements, hereditaments, 
and appurtenances thereto belonging, and the rents, issues, and_ profits 
thereof; and also all the estate, right, title, interest, possession, claim, and 
demand whatsoever, as well in law as in equity, of the said party of the 
first part of, in, and to the said premises and every part and parcel thereof. 

To have and to hold, all and singular, the said premises, together 
430 with the appurtenances and privileges thereto incident and appur- 

tenant, unto the said party of the second part, his heirs and assigns 
forever. 

Witness, The Marshall Silver Mining Company of Georgetown, by 
Francis J. Marshall and Frank C. Marsh: all, respectively its president and 
secretary, authorized so to sign by an order and resolution of. said com- 
pany passed February 4th, A. D. 1873. 

MARSHALL SILVER MINING COMPANY OF GEORGETOWN, 


( MARSHALL SILVER ) By FRANCIS J. MARSHALL, 
MIINING CO. COR- > | Pres'’t. 
PORATE SEAL. — J FRANK C. MARSHALL, See’y. 


TERRITORY OF COLORADO, 
(County of Clear Creek, 8s: 

Qn this seventeenth day of June, A. D. 1873, before me, a notary 
public in and for said county and Territory, before me personally came 
Francis J. Marshall and Frank C. Marshall, being respectively the pres- 
ident and secretary of the Marshall Silver Mining Company of George- 
town, to me personally known to be the individual’ whose names are sub- 
scribed to the foregoing instrument as president and secretary ofthe Marshall 
Silver Mining Company of Georgetown, and they acknowledge to me that 

they executed the saméas the presidentand secretary of said company, 
431 as its free and voluntary act and deed, for the uses and purposes 

therein mentioned, and in pursuance of the order and resolution of 
said company passed at a meeting held at said company” s office, in George- 
town, on the 4th day of February, A. D. 1873, directing such deed to 
be executed by signing the same as president and secretary thereof, and 
thereto affixing its corporate seal, 

In witness whereof I have hereunto set my hand and seal. the day and 
year first above written. 

[NOTARIAL SEAL. | CHARLES E. FISH, 

Notary Publi. 

Record June 17, 1873, at 93 o’elock a. m. 

WM. SPRUANCE, 
: Recorder, 
Per H. A.SPRUANCE, Deputy. 
STATE OF COLORADO, | 
(Clear Creek County, ss: 


[, clerk and recorder in and for said county and State aforesaid, do here- 
by certify that the foregoing is a true, correct, and complete copy of deed 
Marshall Silver Mining Company of Georgetow n to William P. Linn, as 
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the same appears of record at page 396 of book No. 21 of the records of 
said county, together with the certificate of the recording thereof: 
Witness my hand and official seal this 6th day of November, 1883. 
{SEAL CLEAR CREEK | (S’g’d) FRANK L. PECK, 
432 | ©O.,COLORADO. — | Clerl: and Reeorder. 


(Endorsed :) Certified copy of deed Marshall Silver Mining Company 
of Georgetown, to William P. Linn. 


EXHIBIT 6 W, Webster. eraminer, 

This indenture, made this 17th day of November, in the year of our 
Lord one thousand eight hundred and seventy-nine, betwee in The Marshall 
Silver Mining Company, a corporation organized under the laws of the 
Territory (now State) of Colorado, party of the first part, and George 
Turnbull, of the city, county, and State of New York, party of the second 
yart— 

Witnesseth, that the said party of the first part, for and in consideration 
of the sum of two hundred and fifty thousand dollars, to it in hand paid 
by the said party of the second part, the receipt whereof is hereby uc- 
knowledged, has granted, bargained, ana sold, and by these presents does 
grant, bargain, sell, and convey unto the said party of the second part, 
his heirs and assigns, all the following-described real estate, situated in 


Griffith mining district, county of ¢ done Creek, State of Colorado, to wit: 


Tunnel Lode No. 5, mining claim, nine hundred and _ fifty feet in 
length, known as Survey Lot No. 326. Tunnel Lode No. 6, mining 
claim, nine hundred and fifty feet in length, known as Survey Lot 

No, 248. Tunnel Lode No. 7, mining claim, fifteen hundred 
433 feet in length, known as Survey Lot No. 274, Tunnel Lode 

No. 8, mining claim, fourteen hundred and eighty-six 5, feet, 
known as Survey Lot No. 275. Tunnel Lode No. 10, mining claim, known 
as Survey Lot No. 531, as fifteen hundred feet in length, and the mill- 
site therewith, patented as Survey Lot No. 531 B. The William B. 
Astor Lode, mining claim, Survey Lot No. 251, eight hundred feet in 
length, and the mill-site therewith, patented as parcel of said Survey Lot 
No. 251. The Reynolds Lode, mining claim, Survey Lot No. 515, seven 
hundred and fifty feet in length. The Robinson Lode, mining claim, Sur- 
vey Lot No. 405, in leneth fifteen hundred feet. The Bull Dog Lode, 
mining claim, six hundred feet in ler eth, known as Survey Lot No. 256, 
and the east five hundred and fifty fect of the O. K. Lode, mining claim, 
Survey Lot No. 257; for all which several mining claims patents of the 
United States have issued, and as well for the said several mill-sites, to- 
gether with all and singular the veins, lodes, mines, minerals, dumps, 
buildings, mining plant and fixtures, easements, waters, water rights, 
ditches, improvements, rights, privileges, and appurtenances thereunto in 
anywise belonging: To have and to hold the lands, tenements, and heredita- 
ments hereby conveyed unto the said party of ‘the second part, his heirs 
and assigns, forever. And the said party of the first part, for itself, its sue- 
cessors, executors, and administrators, doth hereby covenant and agree 

with the said party of the second part, his heirs and assigns, that 
434 the said premises and every part thereof are free and clear of and 

from any and all liens, incumbrances, trusts, and taxes; and that 


THE U. S. VS. THE MARSHALL SILVER MINING CO. ET AL. 221 


it, the said party of the first part, its successors, executors, and adminis- 
trators, unto the said party of the second part, his heirs and assigns, the 
said premises and every part thereof against itself, its heirs and assigns, 
and every other person lawfully claiming or to claim the same, or an 
part thereof, to the full extent of the estate and property by the United 
States under its letters patent granted, shall and will warrant and forever 
defend. : | 

In witness whereof the said party of the first part hath hereunto set its 
corporate name and seal at the hand of Francis J. Marshall, its president, 
thereto instructed and authorized. 
{ CORPORATE | MARSHALL SILVER MINING COMPANY 
+ sBady  -f OF GEORGETOWN, 

By F. J. MARSHALL, its President. 
EARNEST LE NEVE FOSTER, Secretary. 


Sealed and delivered in presence of— 


STATE OF COLORADO, 
County of Arapahoe, ss: 

I, William B. Tebbett, a notary public in and for said county, do here- 

by certify that Francis J. Marshall, president of the within-named 
435 corporation, The Marshall Silver Mining Company of Georgetown, 

who is to me personally known to be such president and the same 
person described in and who executed the within indenture as such presi- 
dent, personally appeared before me this day and acknowledged that said 
corporation signed, sealed, and delivered the said indenture as its free and 
voluntary act and deed, for the uses and purposes therein set forth. 

Witness my hand and notarial seal this 17th day of November, A. D. 
1879. 

[L. 8. | WILLIAM. B. TEBBETTS, 

Notary Publie. 

Recorded January 6th, 1880, 2 0’c. p.m. 

S. S. HORTON, 
| Recorder. 
STATE .OF COLORADO, 
Clear Creek County, ss: 

T, F. L. Peck, clerk & recorder in and for said county and State, do 
hereby certify that the foregoing is a true, correct, and complete copy of 
deed from The Marshall Silver Mining Company to George Turnbull, as 
the same appears of record at page 197 of book No. 49, records of said 
county, together with the certificate of the recording thereof. 

Witness my hand and official seal this 26th day of December, 1883, 


{ SEAL OF CLEAR ) (S’o’d) F. L. PECK, 
< CREEK COUNTY, > Clerk & Recorder, 
COLORADO. — J By GEO. W. KIRKLAND, 
Deputy. 
436 (Endorsed :) Certified copy of deed. Marshall Silver M. Co. to 


Geo. Turnbull. 


Exurpit P.—John W. Webster, evraiminer. 


This indenture, made this 15th day of December, one thousand eight 
hundred and seventy-nine, between George Turnbull, of the city, county, 
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and State of New York, party of the first part, and the Colorado Central 
Consolidated Mining Company, a corporation organized and under the 
genel ral laws of the State of New. York for the formation of corporations 
for manutae turing, mining, We... purposes, party ot the second part— 
Witnesseth, that the said party of the first part, for and in consideration 
of the sum of one dollar, and of other good and valuable considerations to 
him in hand paid by the said party of the second part, the receipt whereof is 
hereby ac ‘knowledged, has granted, bargained, and sold, and | by these pres- 
ents does grant, bareain, sell, and convey unto the said party of the second 
part its successors and assigns, all the following deseribed real estate, sit- 
uated in Griffith mining district, county of Clear Creek, State of Colo- 
rado, to wit: Tunnel Lode No. 5, mining claim, nine hundred and _ fifty 
feet in length, known as Survey Lot No. 326; Tunnel Lode No. 
437 6, mining claim, nine hundred and fifty feet in length} known as 
Survey Lot No. 248; Tunnel Lode No. 7, mining claim, fifteen 
hundred feet in length, known as Survey Lot No. 247; Tunnel Lode No. 
8, mining claim, fourteen hundred and eighty-six & 55, feet, known as 
Survey Lot No. 275; Tunnel Lode No. 10, mining claim, known as Sur- 
vey Lot No. 531 A, fifteen hundred feet in length and the mill-site there- 
with, patented as Survey Lot No. 531 B; the Wilham B. Astor Lode, min- 
ing claim, Survey Lot No. 251, eight hundred feet in length and the mill- 
site the rewith, pate ‘uted as parce l of said Surve Vv Lot No. 251; the Revnolds 
Lode, mining claim, Survey Lot No. 515, seven hundred and fifty feet in 
length ; the Robinson Lode, mining claim, Survey Lot No. 405, in length 
fifteen hundred feet; the Bull Dog Lode, mining claim, six hundred feet 
in length, known as Survey Lot No. 256, and the east five hundred and 
fifty feet on the O. kK. Lode, mining claim, Survey Lot No, 257; for all 
which several mining claims patents of the United States have eee and 
as well for the said several mill sites, together with all and singular the 
veins, lodes, mines, minerals, dumps, buildings, mining plant and fixtures, 
easements, waters, water rights, ditches, improvements, rights, privileges, 
and appurtenances thereunto in anywise belonging ; being the same prem- 
ises conveyed to the party of the first part by the Marshall Silver Min- 
ing Company by deed bearing date the 17th dav of November, 
438 1879 to have and to hold the lands, tenements, and hereditaments 
hereby conveyed unto the party of the second part, its successors 
and assigns, forever, and the said party of the first part, for himself, his 
heirs, executors, and administrators, doth hereby covenant and agree with 
the said party of the second part, its successors and assigns, that the said 
premises and every part thereof are free and clear of and from any and 
all liens, incumbrances trusts, and taxes, and that he, the said party of the 
first part, his heirs, executors, and administrators unto the said party of the 
second part,its successors and assigns, the said premises and every part there- 
of, against himself, his heirs, and assigns, and every other person law- 
fully ‘claiming or to claim the same or any part the reof, to the full extent 
of the estate and property by the United States under its letters patent 
granted, shall and will waarent and forever defend. 
In witness whereof the said party of the first part has hereunto set his 
hand and seal the dav and year first above written. 
GEO. TURNBULL. [1.s.] 
Sealed and delivered in presence of— 
DANIEL G. THOMPSON. 
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STATE OF NEW. YORK, 
City and County of New York: 


439 On this 16th day of December, 1879, before me personally ap- 
re . | 
peared George Turnbull, to me known, and known by me to be 

the individual deseribed in and who executed the foregoing instrument, 
and who acknowledged to me that he executed the same. 

[L. s.] DANIEL G. THOMPSON, 

Notary Public, Kinas Co. 
Cert. filed in New York Co. 


STATE OF NEW YORK, : 
City and County of New York, ss 

I, Hubert O. Thompson, clerk of the city and county of New York, 
and also clerk of the supreme court for the said city and county, the same 
being a court of record, do hereby certify that Daniel G. Thompson has 
filed in the clerk’s office of the county of New York a certified copy of 
his appointment as notary publie for the county of Kings, with his auto- 
graph signature, and was at the time of taking the proof or acknowledg- 
ment of the annexed instrument duly authorized to take the same; and 
further, that Iam well acquainted with the handwriting of such notary, 
and verily believe that the signature to the said certificate of proof or ac- 
knowledgment is genuine; I further certify that said instrument is exe- 
euted and acknowledged according to the law of the State of New 

York. 
440 In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 17th day of Dee., 1879. 
HUBERT O. THOMPSON, 
Clerk. 
tecorded January Ldth, 1880, at 2 oe. p. m. 
HORTON, 
Recorder. 
STATE OF COLORADO, 
Clear Creek County, ss: 

I, F. L. Peek, clerk & recorder in and for said county, do hereby cer- 
tify ‘that the foregoing is a true, correct, and complete copy of deed, Geo. 
Turnbull, to the ‘Colorado Central- Consolidated Mining Co. as the same 
appears of record at page 217 of book 49, records of said county, together 
with the certificates of the recording thereof. 

Witness my hand and official seal this 26th day of December, 1883. 


( SEAL CLEAR CREEK | (S’e’d) I. L. PECK, 
| ©€O., COLORADO. =f Reeorder, 
By GEO. W. KIRKLAND, 


Deputy. 


(Endorsed :) Certified copy of deed. Geo. Turnbull to the Colorado 
Central Cons. M. Co. 
441 (Endorsed :) No. 1145. The United States vs. The Marshall 
Silver Mining Company and the Colorado Central Consolidated 
Mining Company. Exhibits of complainant and detendant, Pare April 
26, 1884. (S’g’d) Edvan F. oe clerk. «& we ve. 
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446 And afterwards, and on,to wit, the 31st day of May, A. D. 1884, 

there was opened, published, and filed in said court and in said 
eause a certain deposition of Paul Lichtenstein et al., taken on behalf of 
the defendants. And the said deposition is in words and figures as follows, 
tO WIL: 


Depositions of Paul Lichtenstein et al. in behalf of def’ ts. 
In the eireuit court of the Lonited States. District of (Colorado. 


THe Unrrep Sratres oF AMERICA ) 
VEPSUS 

THE MARSHALL SILVER MINING COMPANY | 
and the Colorado Central Consolidated Min- | 
Ing Conipany. J 


STATE OF NEW YORK, 

City and County of New York, sse 

The depositions of Paul Lichtenstein, Herman R. Baltzer, and Charles C. 

Dodge, of the county of New York and State of New York, witnesses, of 
lawful age, produced, sworn, and examined upon their respective corporal 
oaths on this 16th dav ef Icbruary, A. D. 1884, at my office, No. 115 
Broadway, in the city, county, and State aforesaid, by me, Charles Nettle- 
ton, a commissioner duly appointed by a dedimus potestatum issued out 

of the eclerk’s offiee of the cireuit court of the United States for the 
447 = district of Colorado, bearing teste in the name of the Chief Justice of 

the United States and the seal of said court affixed thereto, and to me 
directed as such commissioner for the examination of the said Paul Lichten- 
stein, Herman R. Baltzer,and Charles C. Dodge, witness’ in a certain suit and 
matter in controversy now pending and undetermined in the said circuit 
court wherein the United States of America is plaintiff and the Marshall 
Silver Mining Company and the Colorado Central Consolidated Mining 
Company are defendants, in behalf of the said defendants, as well on the 
cross-interrogatories of the plaintiff as upon the interrogatories of the de- 
fendants, which were attached to the said commission and upon none others, 
as follows, viz: 


HERMAN R. BALTZER, being first duly sworn by me asa witness in the 
said cause, previous to the commencement of his examination, to testify the 
truth, the whole truth, and nothing but the truth, as well on the part of 
the plaintiff as the defendants, in relation to the matters in controversy 
between the said plaintiff and defendants so far as he should be interro- 
gated, testified and deposed as follows: 

First direct interrogatory. What is your name, age, residence, and occu- 
pation ? 

Answer. My name is Herman R. Baltzer; aged 58 years; I 
448 reside at Richmond Co., Staten Island, and I am by occupation a 
banker. 

2nd. Second direct interrogatory. What office, if any, do you now hold 
in the Colorado Central Consolidated Mining Company, one of the de- 
fendants, and how long have you held said office? 
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Answer. I am vice-president & éiieliabsied Teave been since the year 
1880. 

srd. Third direct interrogatory. Were you one of the original organ- 
izers or member of the original board of trustees of said company ? — 

Answer. Yes. | 

4th. Fourth direct interrogatory. At the time ‘of the purchase of the 
Tunnel Lode No. 5 by said company, iu the winter of the year, 1879 & 
1880, did you know or were vou informed of the existence of a claim 
known as the Cayuga Lode ? 

Answer. I did not know, neither was I ever informed of the existence 
of a claim known as the Cayuga Lode. 

oth. Fifth direct interrogatory. Were vou at the time of said 

149 purchase aware of any conflict in title, or conflict in surveys, be- 

tween the Tunnel Lode No. 5 and said Cayuga Lode? If yea, 
state to what extent you were so informed. 

Answer. [| was not aware of any such fact. 

6th. Sixth direct interrogatory. Were vouat the time of such purchase, 
or at any time before such purchase, informed in any manner of any 
claim made against any part of the Tunnel Lode No. 5 on behalf of 
Erskine MeClelland, Walter N. Webster, and Joseph Rist, or any of 
them?” 

Answer. I was not. | 7 

7th. Seventh direct interrogatory. When, if ever, did you first hear of 
the Cayuga Lode title or of the title of MeClelland, Webster, and Rist, 
now asserted in this case? 

Answer. L never heard of it 

8th. Eighth direct interrogatory. Did you ever have any knowledge, 
prior to your becoming interested in the Tunnel Lode No. 5, of the pro- 
ceedings in the U nited States land office, either at Central City, Colorado, 
or at Washington, D. C., in the matter of the application for patent on 

said Cayuga Lode, or of the alleged conflict between said several titles ? 
450 Answer. I did not. 
9th. Ninth direct interrogatory. Do you know anything further 
of advantage to either partyin this cause pertinent to the above questions 
and not already stated by vou in answer to the same? If yea, state the 
same fully and particularly. 

Answer. I do not. 

To the several cross-interrogatories propounded to the witness, he fur- 
ther deposeth and saith as follows : 

Ist X. First cross-interrogatory. What office, if any, did vou ee in 
the Colorado Central Consolidated Mining Company at the time of 
organizations, and when did you enter upon the duties of such office? 

“Answer. I was vice- -president and trustee at the time of its organiza- 
tion, and entered upon the duties of such office in 1880. 

2nd X. Second cross-interrogatory. Were you ever upon the ground 
included in the Tunnel Lode No. 5, referred to in your direct examina- 

tion ; and, if so, when and in whose company ; that is, who accom- 
451 panied you and for what purpose did you visit said ground ? 
Answer. I was not. 


465 15 


226 THE U. 8S. VS. THE MARSHALL SILVER MINING CO. ET AL. 


3rd X. Third cross-interrogatory. Did the Colorado Central Con- 
solidated Mining Company or any of its officers employ any attorney or 
agent to examine into the title of said Tunnel Lode No. 5; and, if so, 
whom did they employ for that purpose before purchasing the same ? 
Answer. I do not remember. 


(S’e’d) H. R. BALTZER. 


Subscribed in my presence and sworn to before me on this 16th day of 
February, A. D. 1884. 
[SEAL. ] (‘S’o'd) CHARLES NETTLETON, 


(Commassioner. 


PauL LICHTENSTEIN, being first duly sworn by me as a witness in the 
said cause, previous to the commencement of his examination, to testify 
the truth, the whole truth, and nothing but the truth, as well on the part 
of plaintiff as the defendant’, in relation to the matters in controversy be- 
tween the said plaintiff and defendants so far as he should be interrogated, 

testified and deposed as follows : 
452 To the first interrogatory he saith: Ist. My name is Paul Licht- 
enstein; aged 36 vears; I reside at Brooklyn, New York; [ am 
by occupation a broker. 

To the seeond interrogatory he saith: 2nd. I am the president of the 
Colorado Central Consolidated Mining Company ; have been such presi- 
dent since the organization of such company in 1880. 

To the third interrogatory he saith: 3rd. Yes. 

To the fourth interrogatory he saith: 4th. I was not informed of the 
existence of a claim known as the Cayuga Lode. 

To the fifth interrogatory he saith: 5th. [ was not aware of any such 
conflict. 

To the sixth interrogatory he saith: 6th. I was not. 

To the seventh interrogatory he saith: 7th. Not before the commence- 
ment of this suit. | 

To the eighth interrogatory he saith: &th. I did not. 

To the ninth interrogatory he saith: 9th. I do not. 


4538 To the several cross-interrogatories he further deposeth and 
saith as follows: 
To the first cross-interrogatory he saith: Ist X. I held the office of 
president since its organization, 1880; also as trustee. 
To the second cross-interrogatory he saith: 2d X. [I was never on said 
ground. 
‘ To the third cross-interrogatory he saith: 3rd X. An examination was 
made before purchasing, but who the attorney was I am not able now to 
State. 
(S’e’d) PAUL LICHTENSTEIN. 


Subscribed in my presence and sworn to before me this 16th day of 
February, A. D. 1884. 
[SEAL. | (S’o’d) CHARLES NETTLETON, 


Commissioner. 
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CHARLES ©, DopGe, being first duly sworn by me as a witness in the said 
‘ause, previous to the commencement of his examination, to testify the 
truth, the whole trath, and nothing but the truth, as well on the part of 
the plaintiff as the defendants, in relation to the matters in controversy be- 
tween the said plaintiff and defendants, so far as he should be interrogated, 
testified and deposed as follows : 
Ist. First direct interrogatory. What ix vour name, age, resi- 
454 dence, and oecupation ? 
Answer. My name is Charles C. Dodge; aged 42 vears; I reside 
at New York Citv, New York, and [am by occupation a broker. 
2nd. Second direct interrogatory. What office, if any, do vou now hold 
in the Colorado Central Consolidated Mining Company, one of the de- 
fendants, and how long have you held said office ? 
Answer. None. 
3rd. Third direct interrogatory. Were you one of the original organ- 
izers or members of the original board of trustees of said company ? 
Answer. I was one. 
4th. Fourth direct interrogatory. At the time of the purchase of the 
Tunnel Lode No. 5 by said company, in the winter of the vear 1879 & 
1880, did you know or were vou informed of the existence of a claim 
known as the Cavuga Lode? 
Answer. I did not know, neither was I ever informed, of the existence 
of a claim known as the Cavuga Lode. 
455 Sth. Fifth direct interrogatory. Were vou at the time of said 
perchase aware of any conflict in title, or conflict in surveys, between 
the Tunnel Lode No. 5 and said Cayuga Lode? If vea, state to what 
extent you were so informed. 
Answer. [ was not aware of any such fact. 
6th. Sixth direct interrogatory. Were you at the time of such purchase, 
at any time before such purchase, informed in any manner of any claim 
wary against any part of the Tunnel Lode No. 5 on behalf of Erzkine 
McClelland, Walter N. Webster, and Joseph Rist, or any of them ? 
Answer. I was not. 
7th. Seventh direct inter rogator v. When, if ever, did you first hear of 
the Cavuga Lode title, or of the title of McClelland, Webster, and Rist, 
now asserted in this case ? 
Answer. I never heard of it, so far as I can recollect. 
8th. Eighth direct interrogatory. Did you ever have any knowledge 
prior to your becoming interested in the Tunnel Lode No. 5 of the pro- 
ceedings in the United States land office, either at Central City, 
456 Colorado, or at Washington, D. C., in the matter of the applies ition 
for patent on said Cavuga Lode, or of the alleged conflict between 
said several titles ? 
Answer. I did not. 
9th. Ninth direct interrogatory. Do you know anything further of ad- 
vantage to either party in this cause pertinent to the above questions and 
not alre: ady stated by you in answer to the same? If yea, state the same 
fully and particularly. 
Answer. [ do not. 
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To the several cross-interrogatories propounded to the witness, he further 
deposeth and saith as tollows: 

Ist X. First cross-interrogatory. What office, if any, did you hold in 
the Colorado Central Consolidated Mining Company at the time of its or- 
ganization, and when did you enter upon the duties of such office ? 

Answer. [ was one of the board of trustees in 1880. 

Yond X. Second cross-interrogatory. Were you ever upon the ground 
included in the Tunnel Lode No. 5, referred to in your direct examination ; 
and if so, when and in whose company; that is, who accompanied you and 

for what purpose did you visit said ground ? 
457 Answer. I was not. 
3rd X. Third ecross-interrogatory. Did the Colorado Central 
Consolidated Mining Company or any of its officers employ any attorney 
or agent to examine into the title of said Tunnel Lode No.5; and if so, 
whom did they employ for that purpose before purchasing the same ? 
Answer. | think they did, but [ do not remember who. 


(S’g’d) CHAS. C. DODGE. 
Subseribed in my presence and sworn to betore me on this 16th day ot 


February, A.D. 1884. 
[SEAL. | (S’o'd) CHARLES NETTLETON, 


(‘ommissioner. 
STATE OF NEW YORK, 
City and County of New York, ss: 

[, Charles Nettleton, of the county of New York, and State of New 
York, a commissioner duly appointed to take the depositions of the said 
Paul Lichtenstein, Heiman Rk. Baltzer, and Charles C. Dodge, witnesses 
whose names are subscribed to the foregoing depositions, do hereby certify 

that previous to the commencement of the examination of the said 
458 Paul Lichtenstein, Herman R. Baltzer, and Charles C. Dodge, as wit- 

nesses in the said between the said the United States of Amer- 
ica, as plaintiff, and the Marshall Silver Mining Company & the Colorado 
Central Consolidated Mining Company, as defendants, they were each, re- 
spectively, first duly sworn by me to testify the truth, the whole truth, and 
nothing but the truth in relation to the matters in controversy between the 
said parties, so far as they should be interrogated concerning the same ; 
that the said depositions were taken by me and reduced to writing by E. 
J. Bunker, a disinterested third person, a clerk in my office, at my office, 
No, 115 Broadway, in the city, county, and State of New York, atoresaid, 
ou the 16th day of February, A. D. 1884, and that after said depositions 
were taken by me as aforesaid the interrogatories and answers thereto as 
written down were carefully read over to each of said witnesses, respectively, 
by me, and that thereupon the same were signed and sworn to by the said 
deponents, Paul Lichtenstein, Herman R. Baltzer, and Charles C. Dodge, 
before me at the place and on the day and year last aforesaid, except that 
the <iepositions of Paul Lichtenstein was written down by Charles Edgar 
Mills, a clerk in my office, and employ, and not by I. J. Bunker, and 
that he wrote the same in my office in said city of New York in my pres- 
ence and under my direction. 

[SEAL. | (S’o’d) CHARLES NETTLETON, 


( ommissioner. 


i 
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459 In the ecireuit court of the United States, district of Colorado. 


THe Unrrep Sratres oF AMERICA 
PEPrSUS 
THE MarsHALL Stnver MINING COMPANY 
and the Colorado Central Consolidated Mining 
( ‘ompany. 


) 
— ee 


STATE OF NEW York, 
City and County of New York, ss: 

The depositions of William HH. Guion-and Peter J. Claasen, of the 
County of New York and State of New York, witnesses of lawful age, 
produced, sworn, and examined upon their respective corporal oaths, on 
this 23rd day of February, A. D. 1884, at my office, No. 115 Broadway, 
in the city, county, and State aforesaid, by me, Charles Nettleton, a com- 
missioner duly appointed by a dedimus potestatum, issued out of the clerk’s 
office of the eireutt court of the United States tor the district of Colorado, 
bearing teste in the name of the Chief Justice of the United States, and the 
seal of said court affixed thereto, and to me directed as such commissioner, 
for the examination of the said William H. Guion and Peter J. Claassen 

of Kings County, New York, witness in a certain suit and matter 
460 in controversy now pending and undetermined in the said cireuit 

court, Wherein the United States of America is plaintiff, and the 
Marshall Silver Mining Company and the Colorado Central Consolidated 
Mining Company are defendants, in behalf of the said defendants as well 
on the cross-interrogatories of the plaintiff as upon the interrogatories of 
the defendants which were attached to the said commission, and upon none 
others, as follows, viz: 


Wivtiram H. Guion, being first duly sworn by me as a witness in the 
said cause, previous to the commencement. of his examination, to testify 
the truth, the whole truth, and nothing but the truth, as well on the part 
of the plaintiff as the defendants in relation to the matters in controversy 
between the said plaintiff and defendants so far as he should be interro- 
gated, testified and deposed as follows: 

Ist. First direct interrogatory. What is your name, age, residence, and 
occupation ? 

Answer. My name is William H. Guion; aged, 65 years; I reside at 
New York City, New York, and lam by occupation a merchant. 

2nd. Second direct interrogatory. What office, if anv, do vou now hold 
in the Colorado Central Consolidated Mining Company, one of the de- 

fendants, and how long have you held said office? 
461 Answer. [ am trustee of said company, and have been since the 
vear 1880. 

Srd. Third direct interrogatory. Were you one of the original organ- 
izers or member of the original board of trustees of said company ? 

Answer. Yes. 

4th. Fourth direct interrogatory. At the time of the purchase of the 
Tunnel Lode No. 5 by said company, in the winter of the year 1879 & 
1880, did vou know or were you informed of the existence of a claim knowa 
as the Cayuga Lode? 
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Answer. I did not know, neither was I ever informed of the existence 
of a claim known es the Cayuga Lode. 

Sth. Fifth direct interrogatory. Were you at the time of said purchase 
aware of any controversy in title or conflict in survey between the Tunnel 
Lode No, 5 and said Cavuga Lode? If vea, state to what extent vou were 
so informed, 

Answer. [ was not aware of any such fact. 
462 6th. Sixth direct interrogatory. Were you at the time of such pur- 
chase, or at any time before such purchase, informed in any manner 
of any claim made against any part of the Tunnel Lode No. 5 on behalf 
of Erskine McClelland, Walter N. Webster, and Joseph Rist, or any of 
them ? 

Answer. I was not. 

7th. Seventh direct interrogatory. When, if ever, did you first hear of 
the Cayuga Lode title or of the t’le.of McClelland, Webster, and Rist, 
now asserted in this case? 

Answer. I never heard of it. 

Sth. Eighth direct interrogatory. Did you ever have any knowledge 
prior to your becoming interested in the Tunnel Lode No. 5 of the pro- 
ceedings in the United States Land Office, either at Central City, Colorado, 
or at Washington, D. C., in the matter of the application for patent on 
said Cayuga Lode, or of the alleged conflict between said several titles ? 

Answer. [ did not. 

9th. Ninth direct interrogatory. Do you know anything further of ad- 
vantage to either party in this cause pertinent to the above questions, 

and not already stated by you in answer tothe same? If vea, state 
463 the same fully and particularly. 
Answer. [ do not. 

To the several cross-interrogatories propounded to the witness he fur- 
ther deposeth and saith as follows: 

Ist X. First cross-interrogatory. What office, if any, did you hold in 
the Colorado Central Consolidated Mining Company at the time of its 
organization, and when did you enter upon the duties of such office ? 

Answer. The office of trustee. I entered upon the duties of that office 
at the time of its organization in 1880. 

2nd X. Second cross-interrogatory. Were you ever upon the ground 
included in the Tunnel Lode No. 5, referred to in your direct examination, 
and if so, when and in whose company, that is, who accompanied you and 
for what purpose did you visit said ground? 

Answer. I was not. 

3rd NX. Third cross-interrogatory. Did the Colorado Central Consoli- 

dated Mining Company or any of its officers employ any attorney 
464—5 or agent to examine into the title of said Tunnel Lode No. 5, and 

if so, whom did they employ for that purpose before purchasing 
the same ? 

Answer. I do not remember. 

(S’o"d) WM. H. GUITON. 

Subscribed in inv presence and sworn to before me on the 23rd day of 
February, A. D. 1884. 

[SEAL | (S’e"d) CHARLES NETTLETON, 


Commissioner. 
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PETER J. CLAASSEN, being first duly sworn by me as a witness in the 
said cause, previous to the commencement of his examination, to testify 
the truth, the whole truth, and nothing but the truth, as well on the part 
of the plaintiff as the defendants in relation to the matters in controversy 
between the said plaintiff and defendants so far as he should be interro- 
gated, testified and deposed as follows: 

Ist. First direct interrogatorv. What is your name, age, residence, and 
occupation ? 

Answer, My name is Peter J. Claassen; [am 50 years of age; I reside 
in Brooklyn, Kings County, New York; and [am by occupation a mer- 

chant. 
466 2nd. Second direct interrogatory. What office, ifany, do vou now 
hold in the Colorado Central Consolidated Mining Company, one 
of the defendants, and how long have you held said office ? 

Answer. [ think I was one of the incorporators of said company ; but 
hold no office now. 

3rd. Third direct interrogatory. Were you one of the original organ- 
ivers or member of the original board of trustees of said company ? 

Answer. I do not remember. | T think L was an incorporator. 

4th. Fourth direct interrogatory. At the time of the purchase of the 
Tunnel Lode No. 5, by said company, in the winter of the year.1879 & 
1880, did vou know, or were vou informed, of the existence of a claim 
known as the Cavuga Lode? 

Answer. I did not know, neither was I ever informed of the existence 
of a claim known as the Cayuga Lode, 

5th. Fifth direct interrogatory. Were you at the time of said purchase 

aware of any conflict of title, or conflict in surveys between the 
467 Tunnel Lode No. 5 and said Cayuga Lode? If vea, state to what 
extent you were so informed, 

Answer. | was not aware of any such feet. 

6th. Sixth direct interrogatory. Were you at the time of such purchase 
or at any-time before such purchase, informed in any manner of any claim 
made against any part of the Tunnel Lode No. 5, on behalf of Erskine 
McClelland, Walter N. Webster, and Joseph Rist, or any of them? 

Answer. I was not. 

7th. Seventh direct interrogatory. When, if ever, did vou first hear of 
the Cavuga Lode title, or of the title of MeClelland, Webster, and Rist 
now asserted in this case? 

Answer. IT never heard of it. 

8th. Eighth direct interrogatory. Did you ever have any knowledge 
prior to your becoming interested in the Tunnel Lode No. 5, of the pro- 
cecdings in the United States Land Office, either at Central City, Colorado, 
or at Washington, D. C., in the matter of the application for patent on said 

Cayuga Lode or of the alleged conflict between said several titles ? 
468 Answer. I do not. 

To the several cross-interrogatories propounded to the witness, he 
further deposeth and saith as follows : , 

Ist XN. First cross-interrogatory. What office, if any, did you hold in 
the Colorado Central Consolidated Mining Company at the time of its 
organization, and when did you enter upon the duties of such office? 

Answer. I believe I was an incorporator; some time in 1880, 
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2nd X. Second cross-interrogatory. Were you ever upon the ground in- 
eluded in the Tunnel Lode No. 5, referred to in your direct examination, 
and if so, when, and in whose company ; that is, whe accompanied vou, and 
for what purpose did you visit said ground ? 

Answer. [| was not. 

3rd X. Third cross-interrogatory. Did the Colorado Central Consoli- 
dated Mining Company, or anv of its officers, employ any attorney or 
agent to examine into the title of said Tunnel Lode No. 5, and if so, whom 

did they employ for that purpose before purchasing the same ? 

469 Answer. I do not remember. 

(S’ord) PETER J. CLAASSEN. 

Subseribed in my presence and sworn to before me on this 23d day of 
February, A. D. 1884. 

[SEAL. | CHARLES NETTLETON, 

(Cominissioner. 

STATE OF NEW YORK, 

City and County of New York, ss: 

I, Charles Nettleton, of the county of New York and State of New 
York, a commissioner duly appointed to take the depositions of the said 
William H. Guion and Peter J. Claassen, witnesses whose names are 
subseribed to the foregoing depositions, do hereby certify that previous to 
the commencement of the examination of the said William H. Guion and 
Peter J. Claassen, as witnesses in the said between the said The United 
States of America, as plaintiff, and the Marshall Silver Mining Company 
& The Colorado Central Consolidated Mining Company, as defendants, 
they were each respectively first duly sworn by me to testify the trath, 

the whole truth, and nothing but the trath in relation to the 

470 ~~ matters in controversy between the said parties, so far as they should 

be interrogated concerning the same That the said depositions 
were taken by me and reduced to writing by E. J. Bunker, a disinterested 
third person, a clerk in my office, at my office, No. 115 Broadway, in the 
city, county, and State of New York, aforesaid, on the 25rd day of Feh- 
ruary, A. D. 1884, and that after the said depositions were taken by me 
as aforesaid, the interrogatories and answers thereto, as written down, were 
carefully read over to each of said witnesses respectively by me, and that 
thereupon the same were signed and sworn to by the said deponents, 

William H. Guion and Peter J. Claassen, before me at the place and on 

the day and year last aforesaid. 

In witness whereof [ have hereunto set my hand and seal. 

[SEAL.] (S’g’d) CHARLES NETTLETON, 

(omimissioner. 

471 THE UNITED STATES OF AMERICA, 

UNITED STATES OF AMERICA, 

District of Colorado, ss: 

The President of the United States of America to Charles Nettleton, esq., 
a residing at New York, in the county of New York, and State of 
New York, greeting: 

Whereas, it has been represcated that George Turnbull, Paul Lichten- 
stein, Herman R. Baltzer, Charles C. Dodge, Dennis C. Wilcox, William 
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A. Guion, James C. Parrish, Charles F. Fag, and Peter J. Claassen are 
material witnesses in a certain cause now pending in the cireuit court of 
the United States for the district of Colorado, wherein the United States of 
America complainant, and the Marshall Silver Mining Company and 
the Colorado Central Consolidated Mining Company are defendants, and 
that the said witnesses reside at New York, aforesaid, without the said 
district of Colorado, and that their personal attendance cannot be procured 
at the trial of the said cause : 
Now, know ve that, in confidence of your prudence and_ fidelity, you 
have been appointed and by these presents you are invested with full 
power and authority as a commissioner to examine the said wit- 
472 nesses, and vou are hereby authorized to require the said witnesses 
to come before you at such times and place as vou may designate 
and appoint, and diligently to examine said witnesses, on the oath or af- 
firmation of the said witness, by vou first duly in that behalf administered, 
and faithfully to take the deposition of the said witnesses upon all inter- 
rogatorics und cross-Interrogatories attached to these presents on the part 
of the said defendants, and none other; and the same, when taken, to- 
gether with this commission and the said interrogatories, to certify inte 
our said cireuit.court in a sealed envelope, with the least possible delay. 
Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the seal of said cireuit court, at the 
eity of Denver, in the district aforesaid, this 5rd day of December, A. D. 
1888, and of the Independence of the United States the 108th year. 
( SEAL U.S. | KDWARD F. BISHOP, Clerf, 
\ CIR. COURT. j by FF. WW. PUPPER, Deputy Clerk. 


(Endorsed :) 1145. In the ecireuit court of the United States for the 
district of Colorado. Depositions of witnesses, taken on the part of the 
defendant. To Edward IF. Bishop, esq., clerk of the circuit court of 
the United States, Denver, Colorado. 


473 UNITED STATES OF AMERICA, 88: 
In the circuit court of the United States’ district of Colorado. 


THE UNITED STATES OF AMERICA ) 

US. | 

THE MARSHALL SILVER MINING COMPANY > 
and the Colorado Central Consolidated Min- | 
ing Company. J 


To honorable A. W. BrAZEE, solicitor for complainant : 

Please take notice that in the above-entitled cause we will sue out of 
the office of the clerk of said court a dedimus, to take the depositions of 
George Turnbull, Paul Lichtenstein, Herman R. Baltzer, Charles C. Dodge, 
Dennis C. Wilcox, William H. Guion, James C. Parrish, Charles F. Fay, 
and Peter J. Claassen, all residents of, or doing business in, the city, county, 
and State of New York, before Charles Nettleton, of No 117 Broadway, 
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in said city of New York, at his said office, upon interrogatories, a copy 
of which you receive with this notice to which interrogatories you may 
add cross-interrogatories as you may see fit. 
(Sed) BELA M. HUGHES, 
Solicitor for the M.S. M. Co. 
R. S. MORRISON, 
Solicitor for the C. C. C. M. Co. 


> 
; 


474 Here follows interrogatories and cross-interrogatories, not copied 
here because already copied in the evidence. 


(Endorsed :) 1145. Cireuit court U.S. The United States vs. The 
Marshall Silver Mining Co. et al. Deposition of Paul Lichtenstein et al., 
behalf of defendants. Filed Dec. 3, 1883. (S’g’d) Edward F. Bishop, 


clerk. Opened, published, and filed May 51, 1X84. (S’o’d) Edward F. 
Bishop, elerk, 


And afterwards, and on, to wit, the 24th day of October, A. D. 1884, 
the same being one of the regular juridical days of the October term, A. 
I). 1884, of said court—present, the honorable David J. Brewer, circuit 
judge—the following proceeding was had and entered of record in said 
court and in said cause, to wit: 


Order : Final decree. 


ATS THE UNITED STATES OF AMERICA  } 
In chancery. Bill to 
THE MARSHALL SILVER MINING CoMPANY vacate patents, and 
and the Colorado Central Consolidated Min- for other relief. 


ing Company. J q 
ULE } 


This cause came on to be heard at this term and was agreed by coun- 
sel, and thereupon, upon consideration thereof, it was ofdered, adjudged, 
and deereed as follows, viz, that the plaintiffs’ bill do stand dismissed out 
of this court with costs to be taxed herein against the said plaintiff. 

And thereupon the said complainant excepts to said decree and prays 
an appeal therefrom to the Supreme Court of the United States, wherefore 
it is further ordered that the complainants’ prayer for an appeal be, and is 
hereby, allowed, pursuant to the statute in such case made and provided. 

Done on the 17th day of October, A. D. 1884. 


US 


{ 
f 
' 


And afterwards, and on, to wit, the 16th day of December, A. D. 1884, 
came again the said complainant, by its solicitors aforesaid, and filed in 
said court and in said cause its preecipe for a transcript and citation on ap- 
peal to the Supreme Court of the United States. 


v 
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And the said przecipe is in words and figures as follows, to wit : 
476 Preeeipe for transcript and citation. 


UnNrrep STATES OF AMERICA, 
highth Cireuit, District of Colorado, ss : 


In the cireuit court of the United States for said eireuit & district. 


THe UnNrrep STATES OF AMERICA, COMPLAIN- ) 
ant, | 
US. | No. 1145. In chan- 
THE MAarsHALL SILVER MINING COMPANY { — cery. 
& the Colorado Central Consolidated Mining 
Company, defendants. 


The above-named complainant, conceiving itself aggrieved by the final 
decree entered on the seventeenth dav of October, 1884, in the above-enti- 
tled cause, doth hereby appeal therefrom to the Supreme Court of the 
United States, as heretofore praved and allowed, and prays that a tran- 
script of all the record, proceedings, testimony, evidence, maps, plats, ex- 
hibits, and files in this eause, dulv authenticated, may be sent to said Su- 
preme Court without delay, and that a citation to the said defendants to 
appear in the said Supreme Court to answer said appeal may issue herein 

returnable according to law & the rules of the said Supreme Court. 
$77 (S’o"d) BENJAMIN HARRIS BREWSTER, 
Attorney-General. 
ANDREW W. BRAZEE, 
Attorney of the United States for the District of Colorado. 
Dated Dee. 16th, 1884. 


(Endorsed :) No. 1145. U.S. cireuit court, district of Colorado. In 
chaneery. The United States vs. The Marshall Silver Mining Company 
et al. Appeal by United States. A. W. Brazee, U.S. attorney. Filed 
Dec. 16, 1884. (S’e’d) Edward I*. Bishop, clerk. 


And afterwards, and on, to wit, the 31st day of December, A. D. 1884, 
came again the said complainant and sued out of said court a writ of cita- 
tion to the Supreme Court of the United States, and the said citation is 
hereto attached, to wit: 


.478 Citation, ui. S, Supreme ( our, 


THe Unirep SrTatres OF AMERICA, 
District of Colorado : 


1 
e Company 


The United States of America to the Marshall Silver Mining 
and the Colorado Central Consolidated Mining. Company, greeting : 


You are hereby cited and admonished to be and appear at a term of the 
Supreme Court of the United States to be holden at Washington, District 
of Columbia, on the second Monday of October next, pursuant to an ap- 
peal filed in the clerk’s office of the cireuit court of the United States in 
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and for the district of Colorado wherein the United States of America ts 
appellant and you The Marshall Silver Mining Company and The Colorado 
Central Consolidated Mining Company are appellees, to show cause, if any 
there be, why the deeree rendered against the said appellant, as in the said 
appeal mentioned, should not be corrected, and why 5 enc justice should 
not be done to the parties in that behalf. 

Witness the honorable Moses Hallett, judge of the circuit court of the 
United States for the district of Colorado, this 31st dav of December, in 
the vear of our Lord one thousand eight hundred and eighty-four. 

MOSES HALLETT, 
Judy ; 


479 (Indorsed :) Gen. No. 1145. Supreme Court of the United 

States, district of Colorado. The United States, appellant, vs. The 
Marshall Silver Mining Company et al, appellee. rargosies iled in 
circuit court of the U.S. this 26th day of of Jan., A. D. 1885. Edward 
F. Bishop, clerk, by F. W. Tupper, deputy clerk. Benjamin Harris 
Brewster, Attorney-General, for Appellant. 


Proof of servilee, 


THE UNITED STATES OF AMERICA, 
| District of Colorado, SN: 

On this 26th day of January, A. D. 1885, personally appeared John 
W. Belcher before me, the subseriber, a clerk of the circuit and dis- 
trict courts of the United States, for the district of Colorado, and makes 
oath that he delivered a true copy of the within citation to Francis J. 
Marshal] , preside nt of the said Marshall Silver Mining Company, at Den- 
ver Arapahoe County, State of Colorado, on the 31st day of December, 
1884, and also delive red to George W, Hall, ve neral superintendent and gen- 
eral manager of the Colorado Central Consolidated Mining Company 
aforesaid, a true copy of the within citation at Denver aforesaid on Janu- 
ary 23d, 1885, and that depone nt served said citation, as aforesaid, as 
deputy marshal of the district of Colorado. 

JOHN W. BELCHER. 

Sworn to and subseribed before me this 26th day of January, A. D. 
1885. 

[SEAL. | EDWARD FEF. BISHOP, 

Clerk, 
By F..W. TUPPER, 
Deputy Clerk. 


Fees: Service 2 d’fts (~ $2.00 each, $4.00; mileage, going only, to 
serve 2 ms. 12—total, $4.12. 


480 UNITED STATES OF AMERICA, 
District of Colorado, ss: 

I, Edward F. Bishop, clerk of the cireuit court of the United States 
for the district of Colorado, sitting at Denver, do hereby certify the above 
and foregoing to be a true, perfect, and « complete 1 ‘anseript and copy of 
the record and proceedings heretofore filed or had and entered of record 
in said court and in a certain cause lately in said court pending, wherein 


THE U. S. VS. THE MARSHALL SILVER MINING CO. ET AL. 257 


the United States of America was plaintiff-and the Marshall Silver Min- 
ing Company et al. were defendants, as fully and completely as the same 
still remain on file or of record in my office. 
In testimony to the above, I do hereunto sign my name and affix the 
seal of said court at Denver, in said district, this 29th day of January, 
(SEAL. | EDWARD F. BISHOP, 
Clerk, 
By F. W. TUPPER, 
Deputy Clerk. 


Cost of transeript: 1,295 folios, (@ 10¢., 129.50; 9 tracings, 27.00 ; cer- 
tificate, .85—$156.85; pd. by complainant. 

(Indorsement on cover:) No. 819. The United States, appellant, vs. 
The Marshall Silver Mining Company and The Colorado Central Con- 
solidated Mining Company. Colorado,C. C. U.S. Filed February 6, 
1885, 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


THE UNITED STATES, 
: | Appellant, 
VS. 


THe MARSHALL SILVER MIN- 
ING Co. . No. 204. 
AND 
THe Conorapvo CENTRAL Con- 
SOLIDATED MINING Co., 


BRIEF OF APPELLANT. 


STATEMENT. 


The United States, by the Attorney-General and its 
attorney for the proper district, filed a bill in equity 
in the Circuit Court of the United States, for the 
District of Colorado, against the appellees, to vacate 
and cancel a patent for certain public lands issued to 
defendant, The Marshall Silver Mining Company, on 
the 8th day of June, 1874. The Colorado Central Con- 
solidated Mining Company is the successor in interest 
of the Marshall Company, its co-defendant. The 
substantial charges of the bill are that the patent 
in question was procured by the Marshall Company by 
fraud in the suppression of the material fact that the 
premises were, in part, owned and claimed adversely 


under a prior location, entitled to patent; that the 
patent so granted to the Marshall Company was the 
result of legal inadvertence and mistake, and that 
its issue was without authority of and against law. 
The defendants demurred to the bill and, upon the 
overruling thereof, filed seperate answers; testimony 
was taken; upon final hearing, the court below dis- 
missed the bill, and the United States appealed. 


The following are conceded or undisputed facts 
shown by the record, viz:— 


On the 28th day of September, 1867, certain premises 
being a part of the public domain Known as the 
Cayuga Lode, were located asa mineral claim by one 
Walter N. Webster and others ander the laws of the 
United States, (page 146,) and the title to this location 
had, on the 14th day of December, 1872, vested in 
said Walter N. Webster, Erskine McClellan and 
Joseph Rist, in the following undivided interests, said 
McClellan one half, said Webster one fourth and said 
Rist one fourth, (pp. 147, 148). On the last nentioned 
date the said Webster and McClellan filed in the local 
office at Central City, Colorado, an application for 
patent for said premises, signed by themselves alone, 
and accompanied this application with the necessary 
survey, field notes, proofs etc. required by law and 
regulations of the department, ( pp. 139 to 150). This 
survey was ordered by the Surveyor-General, November 
20th, 1872, returned and verified by the deputy Novem- 
ber 25th, 1872, and approved by the Surveyor-General 
December 5th, 1872. The plat and notice of applica- 
tion were duly posted, and the notice was published, 
for the full period of sixty days as required by law, 
(pp. 141, 143, 144, 145). The notice of application, 
including the plat of survey posted on the claim and 
in the register’s office, was in the names of Webster, 
McClellan and Joseph Rist, and the proof of the pos- 


*-. 
ww 


ting of the same upon the land was attested by said 
Rist as well as his co-owners, (p. 141). 


On the said 14th day of December, 1872, the defend- 
ant, the Marshall Silver Mining Company, also filed in 
the local land office at Central City, an application for 
patent for certain mineral premises know as Tunnel 
Lode No. 5, (pp. 4, 20). -The title of the applicants was 
founded upon a discovery or location made March 13, 
1871, (pp. 163, 164,) three years and a half subsequent 
to that of the Cayuga, (p. 146). This survey was 
ordered Deceinber 6th, 1872, returned and verified by 
the deputy December 10th, 1872, and approved by the 
Surveyor-General December 11th, i872, (p. 189,) all of 
said dates. being subsequent to the approval of the 
Jayuga survey. The application, (p. 167,) embracing 
i, acres of surface ground, and the plat and field notes 
showing the same, did not include any land in 
conflict with the Cayuga claim, (p. 188; Ex. J., p. 228 ; 
p. 176, map; pp. 53, 54). Neither this plat nor the 
field notes upon which it was based were ever trans- 
mitted to the General Lund Office, (pp. 4, 20, 162, 179,) 
but at a subsequent date other papers were substituted 
and forwarded under circumstances hereinafter stated. 


On the 15th day of February, 1873, and during the 
sixty days period of publication of the Cayuga applica- 
tion, as aforesaid, the Marsahall Company filed in the 
land office an adverse claim alleging title and possess- 
ory right fo the intersecting portion of the two claims, 
excluded as above stated from the Marshall applica- 
tion, (p. 150,) and upon the 14th day of March, 1873, 
commenced suit of ejectinent against the Cayuga 
claimants for possession of the said premises, (p. 152). 


Pending this suit, to wit, April 28th, 1873, one 
Hugh Butler filed, in the local office,a paper purporting 
to bean authorization from Joseph Rist, to withdraw the 
Cayuga application to the extent of his (Rist’s) imter- 
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est therein, (pp. 146, 150, 153,) and in the files of the 
Cayuga case in the General Land Office now appears what 
purports to be a copy of a letter written by the register 
and receiver, addressed to “Erskine McClellan, eZ al., 
Georgetown, Colo.,” notifying them that Rist, by his 
attorney, butler, had filed a withdrawal of said appli- 
cation; that the efiect thereof was to render the 
entire application null and void, and that no applica- 
tion for the Cayuga Lode or any portion thereof was, 
therefore, pending, (p. 150). May 12th, 1873, still 
pending said suit in court, the register and receiver 
transmitted to the Surveyor-General a letter notifying 
him that althongh the survey of the Cayuga had been 
_made and approved by him prior to that of the Mar- 

shall Company, yet that the withdrawal above noted 
necessarily vitiated and rendered void the entire ap- 
plication, and that there was no application pending 
for the Cayuga claim, (p. 187). | 


May 13th, 1873, still pending said suit in court, the 
Marshall Company applied to the Surveyor-General for 
an amended plat and field notes of the Marshall claiin | 
(p.187). This wasallowed; May 19th, 1873, the Deputy- 
Surveyor filed an amended plat and field notes, and 
May 20th, 1873, they were approved by the Surveyor- 
General, (pp. 170, 171). The field notes and plat, as 
thus amended, showed no conflict or interference with 
the Cayuga survey and made no mention whatever of 
any such claim, (pp. 170, 177—map). Without posting 
or publication, the amended papers were filed with 
those already forming the Marshall application in the 
office of the register and receiver; the original plat 
and field notes which had been regularly posted and 
published were suppressed, and upon the record thus 
made up, the Marshall Company was allowed tv enter 
the premises and the papers were transmitted to the 
General Land Office as the basis of a patent, all of 
which was done without pretence of any notice what. 


ever to the Cayuga claimants. In the papers thus 
transmitted there was nothing except possibly the copy 
of the plat attached to the proof of posting, (p. 176,) to 
show the original conflict with the Cayuga or any 
other claim and nothing whatever to show the fact of 
the Cayuga application, the filing of the adverse claim, 
the withdrawal by Rist, the action thereon by the 
local officers or the pendency of the ejectment suit. 

On the 30th day of January, 1874, the suit of eject- 
ment mentioned above was dismissed’ by the plaintiff, 
at its own cost, (p. 156,) and therenpon such farther 
proceedings were bad, that the Commissioner of the 
General Land Office, upon the papers thus presented 
to him, and without any knowledge whatever of the 
fact of the conflict or the existence of the Cayuga 
claim, or of the proceedings thereon as above men- 
tioned, issued a patent to the Marshall Company for 
_the entire premises covered by the amended survey. 
This patent was dated June 8th, 1874, (p. 176). 

On the 30th day of November, 1881, the said Cayuga 
claimants, having filed in due form all the papers 
necessary to complete their application under law and 
the rules and regulations of the Land Department, were 
allowed by the register and receiver to enter the land 
covered by their survey; and, January 31st, 1882, upon 
consideration thereof, the Cominissioner of the Gen- 
eral Land Office, issued to the claimants, Erskine 
MeClellan, Joseph Rist and Walter N. Webster, a 
patent for the whole of said premises, (p. 159). 

November 17th, 1879, the Marshall Company con- 
veyed said Tunnel Lode No. 5, to George Turnbull, (p. 
220,) and upon the 15th of December, 1879, Turnbull 
conveyed to the defendants, the Colorado Central Con- 
solidated Mining Company, (p.-221). 

In respect. to the transactions above recited, com- 
mencing with the withdrawal of the undivided inter- 
est of Rist in the Cayuga claim and ending with the 


patent to the Marshall Company, the bill charges 
fraud, conspiracy and confederation upon the register 
and-receiver of the local land office, the said Hugh 
Butler, Frank J. Marshall, the President of the 
Marshall Company, G. W. Hall and others unknown ; 
that by reason thereof the said Marshall patent was 
fraudulently and wrongfully obtained from the United 
States and the said McClellan, Webster and Rist 
wrongfully and fraudulently deprived of the legal 
title toa large portion of said Cayuga Lode and sur- 
face ground, and that the said Marshall patent is a 
cloud upon the title of the United States and upon the 
title of the said MeClellan, Webster and Rist. It also 
charges upon both companies, and their privies, and 
the ofheers and trustees of said companies, at the time 
title was acquired under color of said patent, full 
knowledge that such patent had been. so fraudulently 
obtained and of the rights and equities of said Me- 
Clellan, Webster and Rist. 


As to facts denied by the answers and supposed to 
be material to the case at bar the following, though 
the subject of conflicting testimony, are clearly estab- 
lished : 


1. That neither McClellan nor Webster, the owners of 
a three fourth undivided interest in the Cayuga claim, 
had any Knowledge whatever, prior to about the year 
of 1880 or 1881, of any withdrawal by Rist of his in- 
terest in the application or of any subsequent events 
above cited in connection with the patenting of the 
Marshall elaiin, or the patent itself; and that neither 
of them, afthough at that time residing in George- 
town, Colorado, ever received the alleged letter of the 


register and receiver of April 50th, 187 


‘) 
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2. That the Colorado Central Consolidated Company 
was in fact a practical reorganization of the Marshall 
Company, composed in great part of the same indi- 


viduals; and that both companies and the oftticers and 
trustees of each were at all times fully aware of all 
the facts hereinbefore recited in connection with the 
issuing of the Marshall patent and at all times had 
full notice of the rights and equities of the Cayuga 
claimants. 


ASSILENMENT OF ERRORS. 


I. The facets above recited and either conceded or 
satisfactorily established, show .that the Marshall 
patent was procured by means of fraud practiced by 
the patentees upon the United States. It was error in 
the court below not to so hold and decide, and so hold- 
ing, to enter a decree vacating the patent and forever 
enjoining the defendants from asserting any title there- 
under.. 

[l. Upon the facts such patent was issued inadvert- 
ently and by mistake and the decree below should 
therefore have vacated it. 

I1l. Upon the facts such patent was issued illegally 
and without authority of law and therefore the decree 
below should have vacated it. 

IV. The United States was under obligation to the 
Cayuga claimants to issue to them a clear and un- 
clouded title, evidenced by patent, to the whole of 
their location. Having, prior to the Cayuga patent, 
by inadvertence and mistake issued to the Marshall 
Company a patent to a portion of said premises, it be- 
ecaime its duty to remove from the Cayuga title the 
cloud thus created; and upon the facts established 
it was entitled to a decree effeectnating that object. 


— 


[It is settled by repeated decisions of this court, that 
a patent for public lands issued inadvertently; by 
mistake; against or without authority of law, or pro- 
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patent to the Marshall Company, the bill charges 
fraud, conspiracy and confederation upon the register 
and-receiver of the local land office, the said Hugh 
Butler, Frank J. Marshall, the President of the 
Marshall Company, G. W. Hall and others unknown ; 
that by reason thereof the said Marshall patent was 
fraudulently and wrongfully obtained from the United 
States and the said MeClellan, Webster and Rist 
wrongfully and fraudulently deprived of the legal 
title toa large portion of said Cayuga Lode and sur- 
face ground, and that the said Marshall patent is a 
cloud upon the title of the United States and upon the 
title of the said McClellan, Webster and Rist. It also 
charges upon both companies, and their privies, and 
the ofheers and trustees of said companies, at the time 
title was acquired under color of said patent, full 
knowledge that such patent had been so fraudulently 
obtained and of the rights and equities of said Me- 
Clellan, Webster and Rist. 


As to facts denied by the answers and supposed to 
be material to the case at bar the following, though 
the subject of conflicting testimony, are clearly estab- 
lished : 


1. That neither MeClellan nor Webster, the owners of 
a three fourth undivided interest in the Cayuga claim, 
had any Knowledge whatever, prior to about the year 
of 1880 or 1881, of any withdrawal by Rist of his in- 
terest in the application or of any subsequent events 
above cited in connection with the patenting of the 
Marshall elaiin, or the patent itself; and that neither 
of them, afthough at that time residing in George- 
town, Colorado, ever received the alleged letter of the 
register and receiver of April 50th, 1873. 

2. That the Colorado Central Consolidated Company 
was in fact a practical reorganization of the Marshall 
Company, composed in great part of the same indi- 


viduals, and that both companies and the ofticers and 
trustees of each were at all times fully aware of all 
the facts hereinbefore recited in connection with the 
issuing of the Marshall patent and at all times had 
full notice of the rights and equities of the Cayuga 
claimants. 


ASSILEENMENT OF ERRORS. 


I. The faets above recited and either coneeded or 
satisfactorily established, show that the Marshall 
patent was procured by means of fraud practiced by 
the patentees upon the United States. It was error in 
the court below not to so hold and decide, and so hold- 
ing, to enter a decree vacating the patent and forever 
enjoining the defendants from asserting any title there- 
under. 

Il. Upon the facts such patent was issued inadvert- 
ently and by mistake and the decree below should 
therefore have vacated it. 

Iil. Upon the facts such patent was issued illegally 
and without authority of law and therefore the decree 
below should have vacated: it. 

IV. The United States was under obligation to the 
Cayuga claimants to issue to them a clear.and un- 
clouded title, evidenced by patent, to the whole of 
their location. Having, prior to the Cayuga patent, 
by inadvertence and mistake issued to the Marshall 
Company a patent to a portion of said premises, it be- 
‘ame its duty to remove from the Cayuga title the 
cloud thus created; and upon the facts established 
it was entitled to a decree effectuating that object. 


It is settled by repeated decisions of this court, that 
a patent for public lands issued inadvertently; by 
mistake; against or without authority of law, or pro- 


cured by fraud, may be vacated by suit in equity in 
the name of the United States. 
LInited States os. Stone, 2 Wall., 525. 
Hughes os. United States, 4 Id., 252. 
Johnson os. Towsley, 15 oy 7 
Shepley os. Cowen, 91 U. 330, 
Leavenworth, ete. R. R. as. U. S92 U.S. 
Moore os. Robbins, 96 Id., 350. 
Marquez ws. Frisbie, 101 Id., 47: 
U.S. os. Atherton, 102 Id., 372. 
U.S. os. Schurz, 102 Id., 378. 
Moffatt os. U.8., 112 Id., 24. 
United States os. Minor, 114 Id., 233. 
Mullan os. United States, 118 a. 271 
In the recent case of the United State os. Maxwell 
Land Grant Company, e¢ a/.,(121 U.S., 325,) reatlirmed in 
the still later case of the Colorado Coal and Iron Com- 
pany os. United States, the court defined the character 
and the amount of testimony requisite to sustain a 
suit of thischaracter in these words: 


“The deliberate action of the tribunals to which 
the law commits the determination of ali preliminary 
questions, and the control of the processes by which 
this evidence of title is issued to the grantee, deniand 
that to annul such an instrument and destroy the title 
claimed under it. the facts on which this action is 
asked for must be clearly established by evidence en- 
tirely satisfactory to the court, and that the case itself 
must be within the class of causes for which the in- 
strument may be avoided,” (p. 379). 


And again: 


“Tt should be well understood, that only that class 
of evidence which commands respect and that amount 
of it which produces conviction, shall make such an 
attempt successful,” (p. 381). 


Accepting the above rule of decision as the criterion 
by which the rights of the United States as well as 
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the Cayuga claimants are to be determined in the case 
at bar, we insist that the record shows: 
1. That the Webster patent was procured by fraud. 
2. That it was issued inadvertently, and by mistake. 
5. That it was issued without authority of and 
against law. 
t+. That it ought to be vacated to protect the prior 
rights of, and to enable the United States to fulfil its 
obligations to the Cayuga claimants. 


THE PATENT WAS PROCURED BY FRAUD. 


The act of Congress of May 10th, 1872, (17 Stat., 91,) 
as incorporated into the Revised Statutes, Sections 
9318 to 2346 inclusive, defines the rights of claim- 
ants upon mineral lands belonging to the public 
domain, and prescribes the means of procuring title 
thereto. Such lands are open to exploration by any 
qualified person and any such person is entitled to ex- 
clusive possession, to the extent limited, of any claim 
located by him, so long as he complies with the laws 
of the United States, and the local laws and regula- 
tions of the inining district not in conflict therewith. 
Section 2324 provides, that the location to be made, 
must be distinctly marked on the ground and that the 
record of such location shali contain the Lame or 
names of the locators, the date of location, and a ref- 
erence to some natural or permanent monument. Sec- 
tion 2335 provides, that having thus located a claim 
and complied with the requirements of the law, the 
locator may acquire a patent thereto by the following 
proceedings. 


He must first secure from the United States Surveyor- 
General, for the particular district, a survey and plat 
and field notes of his claim, showing accurately its 
boundaries, which must also be distinctly marked by 
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monuments upon the ground. He must then post in 
a conspicuous place upon the claima copy of such plat 
tovether with a notice of application to apply for a 
patent. He must thereupon file in the proper local 
office his application for patent, showing eampliance 
with the law and accompany such applieation with the 
original plat and field notes of survey, and also a copy 
of the notice posted, as above, and proof of such post- 
ing by the affidavit of at least two persons. Thereupon 
the register is required to publish a notice that such 
an application his been made, for sixty days, in a 
paper to be by him designated as published newrest to 
claim, and also to post a like notice in his office for 
thesame period. Within the sixty days of publication 
the claimant is required to file a certificate of the 
United States Surveyor-General that five hundred dol- 
lars worth of improvements have been made upon the 
claim and that the plat is correct, ete. At the expira- 
tion of the period of publication the claimant must 
file his affidavit showing that the plat and notice have 
been duly posted on the claim during the period of 
publication. If no adverse claim shall have been filed 
in the local office during the period of publication, it 
must be assumed that the claimant is entitled to a 
patent and, upon payment for the land, an entry is 
allowed. If, however, an adverse claim is filed during 
the period of publication, then it is provided by section 
2326 that all further proceedings in the local office, 
except the publication of notice and filing of athdavit 
thereof, shall be stayed until the controversy is settled 
or decided by a court of competent jurisdiction or the 
claim waived, that within thirty davs the adverse 
claimant shall commence proceedings in a court of 
competent jurisdiction to determine the right of pos- 
session tosaid premises, and that upon final judgment 
therein patent shall issue, upon certain specified pro- 
ceedings, according to the decision of the court. 
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In the case at bar the Cayuga Lode was loeated Sep- 
tember 28th, 1867. A survey and plat and field notes 
thereof were made in November and December, 1872, 
and December 14th, 1872, formalapplication was made 
for patent in the name of McClellan and Webster, for 
the benefit of themselves and Rist, in the proportion 
shown by the papers filed. All the necessary pre- 
requisites of law having been performed and _ proofs 
made, publicationof notice was commenced as required 
by statute. 


The Webster Company had likewise, on the 14th 
day of December, 1872, filed an application for patent. 
Their location was made March 15th, 1871, three years 
and a half later than the Cayuga, and their survey was 
also subsequent to that of the latter claim. Had this 
application included any of the Cayuga ground, it is 
obvious, upon a mere statement of the facts, that the 
latter was the older and the better claim, and would 
have been so held either by the department or the 
local courts. But the application and survey did not 
conflict, but on the contrary expressly excluded the 
Caynga ground. Had the claimants proceeded with 
this application they would have received a patent for 
what they claimed but for none of the Cayuga premises. 
Not so proceeding, however, but on the contrary aban- 
doning, for the time being, all proceedings under their 
said applieation, they filed in the local land oftice, dur- 
ing the period of publication of the Cayuga application, 
an adverse elaim thereto covering the premises here 
in question and within thirty days commenced in the 
local court an action involving the right of possession 
to the same. 


The result of this proceeding was to suspend in the 
Land Department all further action upon the Cayuge 
application, the papers connected therewith lying 
meanwhile in the land office at Central City with no 
report, paper, matter or thing in the files of the 
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General Land Office, showing the fact of the Cayuga 
location, survey or application, the filing of the ad- 
verse claim or the pendency of the case in court. 
And this in respect to property covered by the 
Cayuga claim but expressly excluded from the Mar- 
shall Company’s claim by their own sworn application 
and survey. 

In other words in respect to property which, aeccor- 
ding to their own sworn application and survey, they 
did not claim, they adversed the Cayuga application 
and sent it to the local courts under the circumstances 
and with the effect above stated. 

Thereupon the following remarkable proceedings 
appear upon record: 

April 28th, 1873, Hugh Butler, a member of the 
firm of Butler & Morrison, (Butler’s testimony, p. 130,) 
attorneys at Central City, Colorado, who appeared as 
attorneys for the Marshall Company in the suit then 
pending in the local court as above recited (pp. 155, 
156,) filed in the local office at Central City the letter 
(p. 153,) signed “Joseph Rist, by Hugh Butler his at- 
torney in fact,” declaring that the Cayuga application 
had been made without his authority or consent, 
repudiating the same and askiny that it be with- 
drawn .so far as he was concerned and all further 
proceedings thereunder suspended. Amony the files 
of the Cayuya papers as now in the General Land 
Office appears a paper, (p. 146,) purporting to be signed 
and acknowledged by Rist authorizing this action of 

jutler. Rist is and was at the time of the taking of the 
testimony deceased, (p. 31). Thereupon the local 
officers sent to the Surveyor-General the letter of May 
12th, 1873, (p. 187,) notifying him that by reason of 
the withdrawal no application for the Cayuga Lode 
was pending; the Marshall Company sent to the 
Surveyor-General their letter of May 15th, 1873, asked 
for “amended” field notes and map; the Surveyor- 


General, May 20th, 1875, s0 amended the field notes 
and plat, (pp. 170, 171,) the local officers, without any 
publication or posting thereof and without enclosing 
the original plat and field notes, or any reference 
thereto, forwarded the papers to the department; the 
Marshall Company, January 8d, 1874, by Morrison & 
Butler, attorneys, dismissed the suit in the local court, 
(p. 156,) and June 8th, 1874, the General Land Ofhce, 
in utter ignorance of the proceedings theretofore had, 
in respect to the Caynga claim, (testimony of Joseph 
Tyssowski, Chief Mineral Division, G. L. O., p. 53, 
el seq.,) patented the premises to the Marshall 


Company. 


The foregoing recited facts are all matters of record 
and necessarily undisputed. In addition McClellan 
(p. 54) and Webster (p. 31) both testify positively and 
equivocally that they never received the alleged let- 
ter of the local land officers, notifying them of the 
action taken upon Butler’s attempt to withdraw the 
Gayuyga claim and that they never knew of the fact of 
the patent until 1881 or 1882. ‘This positive testi- 
mony, the only evidence possible under the circum- 
stances, is attempted to be overcome by the testimony 
of Francis J. Marshall, (p. 112,) and William A. Arnold, 
(p. 119). The testimony of these witnesses, however, is 
not even contradictory of that above recited; one is. 
directly interested as the President of the Marshall 
Company, and the other was the receiver of the local 
office at the time of the alleged fraud and charged as 
a party thereto. In addition the former is directly 
contradicted in the rebuttai testimony at pages 78 
and 89. 

The act of the Marshall Company in thus procuring 
a patent was a positive and actual fraud upon the 
United Statesas wellas upon the Cayugaclaimants. Itis 
not particularly material to know by what precise 
ineasures, influences or acts the result was accom- 
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plished, nor who or how many persons or officers of 
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the United States were implicated. It is suticient 
that the foregoing recited testimony plainly shows 
that the fact of the adverse elaim by the Cayuga Coin- 
pany was intentionally and purposely suppressed and 
concealed from the department by the Marshall appli- 
eants, and that by such concealment they procured a 
patent which would not otherwise have issued to thei. 
The preparation of their application so as to show no 
conflict ; the staying of the Cayuya application by an 
adverse claim setting up a_ conflict; the pretense 
furnished by the Rist withdrawal; the dismissal of 
the ejectment suit; the suppression of the original 
plat and field notes and the substitution of mew ones 
obliterating all traces of a conflict, are all flagrant and 
unmistakable badges of fraud, indicative of the true 
character of the transaction. But the material con- 
sideration is the undoubted and undisputed fact that 
the existence of the adverse claim was, by the pro- 
ceedings had, carefully and systematically suppressed 
and the departinent left to issue a patent in ignorance 
thereof. ‘This is established, in the language of this 
court in the Maxwell case, by evidence which coim- 
mands respect and by that amount of it which pro- 
duces conviction; and thus established, constitutes a 
positive and actual fraud. 


“An intent to defraud is an emotion of the mind, 
“ and as fraud is usually hatched in secret, 77 arbore 
“ cava et opaca, there are generally no means of ascer- 
“ taining whether it exists, except by observing the 
“acts of the parties engaged in any transaction, and 
“ deducing the intent from those in accordance with 
‘“ certain principles which have been established by 
‘“ observation and experience. A badge of fraud is 
“simply an inference drawn by experience from the 
‘customary conduct of mankind. The law adopts 
‘and acts upon the known principles of human action. 


ee 


“\ badge of fraud may, therefore, be defined as a fact 
“ ealeulated to throw suspicion upon a transaetion and 
‘calling for an explanation.” 

Buinp-on Fraudulent Conveyances, p. 51. 

Peebles os. Horton, 64 N. C., 374. 

Pilling as. Otis, 13 Wis., 495. 

Sherman os. Hogland, 75 Ind., 472. 


All eases of intentionaland successful employment of 
“any cunning, deception or artifice used to circumvent, 
‘cheat or deceive another,” are actual and positive 
frauds. 

| Story’s Equity Jur., § 186. 


And as instanees of this species of fraud the authori- 


ties mention: 


(@.) All aets, omissions and concealments, which in- 
volve a breach of legal or equitable duty, trust or con- 
fidence, justly reposed, and are injurious to another, 
or by which an improper advantage is taken. 

1 Story’s Equity, § 187. 
Chesterfield os. Janssen, 2.Ves., 155, 156. 
Guile os. Gale, 19 Barb., 251. 


().) The misrepresentation of a material fact, or 
creation of a false impression, either by declaration, 
deed or artifice, to mislead another or cheat him, or 
obtain an undue advantage. 

Story’s Equity, § 192. 

Laidlaw os. Organ, 2 Wheat., 178, 195. 
Pideock vs. Bishop, 3 B. & C., 605. 

Sinith as. Bank of Scotland, 1 Dow., 72. 
Evans os. Bicknell, 6 Ves., 173, 182. 

State os. Halloway, 8 Blackf., 45. 

Taylor os. Ashton, 11 Mees. & Welsb., 401. 
Warner os. Daniels, 1 Wood & Min., 103. 


(¢.) The suppression or concealment of any material 


LG 


fact which the party is legally, equitably or in good 
eonsecieunce bound to disclose. 
Story’s Equity, §§ 204, 207, 217. 
19 .4 = , 
tth Iud.., pp. ‘90, 491. 


Evans os. Bicknell, 6 Ves., 173, 182. 


2 Kent’s Catn., - 


Irvine os. Kirkpatrick, 3 Ene. L. & E., 17. 
Juzan ws. Toulman, 9 Ala., 662. 


(7.) Fraudulent suppression of deeds on other instru- 


inents in violation of, or injury to the rights of others. 


Story’s Equity, §§ 252, 254. 

Bowles os. Stewart, 1 Sch. & Lefr., 222, 225. 
Dormer vs. Fortesque, 3 Atk., 124. 

Kyton os. Eyton, 2 Vern., 380. 

Dalton vs. Coatsworth, 1 P. Wms., 733. 


The Marshall Company, at the date of their appli- 
cation, well knew of the Cayuga claim; that it con- 
flicted with Tunnel Lode No. 5; that it was founded 
on the earlier and better location, and that, with it in 
the way, they could not procure a patent for the prein- 
ises in conflict. Hence the proceedings recited above, 
each one in itself a badve of fraud and all uniting to 
mislead and deceive the department by the conceal- 
ment of the truth. This under all the authorities 
cited was actual fraud entitling the Government to a 
vacation of the patent. 


1. 
THE PATENT WAS ISSUED INADVERTENTLY AND BY MISTAKE. 


Inadvertence and mistake by an officer in the issue 
of a patent is also good ground for its vacation under 
the authorities cited. And it is found beyond ques- 
tion in the case at bar. The conspiracy to suppress 
the fact of the adverse claim was successful and the 
Land Office, in utter ignorance of the fact, issued the 
Marshall patent. 

Testimony; Joseph Tyssowski, p. 
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This independently of the question of fraud, con- 
stitutes legal inadvertence and mistake justifying the 
cancellation of the patent. 

U.S. os. Stone, 2 Wall., 525, 535. 


U.S. os. Hughes, 4 Id., 232, 237. 


é 


U1. 


THE PATENT WAS ISSUED WITHOUT AUTHORITY OF AND 
AGAINST LAW. | 


The law of the case, as applied to the conflicting 
claims at the date of the Marshall patent, is entirely 
clear. It recognized as paramount the Cayuga claim, 
and founded as it was upon the earlier location and 
subsequent compliance with law, it shonld have been 
patented instead of the conflicting junior claim of the 
Marshall Company. The issue of the Marshall patent 
was, therefore, for the this general reason, as well as 
by reason of the specifie defects pointed out in the 
testimony, issued contrary to law. 

Testimony; Joseph Tyssowski, pp. 54, 55, 57, 58. 


ry. 


THE PATENT SHOULD BE VACATED TO PROTECT THE PRIOR 
RIGHTS OF THE CAYUGA CLAIMANTS. 


The United States has a strict legal duty to perform 
in respect to this land, a duty which it must, in sim- 


ple justice and vood conscience, fully discharge. It. 


iInust give a clear title and an unclounded patent to the 
parties legally entitled. The Cayuga claimants are 
such parties. By virtue of a prior location and subse- 
quent compliance with the law they are entitled to a 
clear and unclonuded patent to the premises in ques- 
tion, and as the patent to the Marshall Company 
stands in the way of the execution of this obligation 
by the United States, it is the clear duty of the Gov- 
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ernment to see that such patent is judicially annulled, 
and to that relief itis entitled in the pending suit. 

In United States xs. Stone, (2 Wall., 525,) the question 
of the power of the United States to vacate its own 
patent for public land arose upon the following facts : 
A tract, which upon the facts proved was found to have 
been set apart as a military post in 1827, was, under 
subsequent treaties with the Delaware Indiins, allotted 
to certain chiefs in severalty, and patented to them. 
The United States, by bill or information in equity, 
sought to set aside these patents on the ground that 
the othcer who issued them acted without authority 
of law, inasmuch as the military reserve attached 
before the rights of the Indians under the treaties 
lamed. 

The Court so held, directing the cancellation of the 
patents, and in delivering the opinion Mr. Justice 
Grier said : 

“ Nor is fraud inthe patentee the only ground upon 
“ which a bill will be sustained. Patents are some- 
“ times issued wnadvised/y or by mistake, where the 
“ oticer has no authority in law to grant them, or 
‘where another party has a higher equity and should 
‘“ have received the patent. In such cases the courts of 
‘law will pronounce them void.” (P. 435). 


In United States os. Hughes, (4 Wall., 232,) the qnes- 
tion again arose upon the following state of fact: 


o 


Under an act of Congress, passed April 12, 1814, one 
.Goodbee, who had succeeded to the rights of a prior 
settler, was, in 1822, entitled to a pre-emption right 
in certain lands, and to a patent of the United States 
as evidence thereof. He held the proper certificate of 
entry from the local othcers, describing the tract as 
“lot number one,” avcording to'a special system of 
surveys, preceding the general system now in force. 
When the general system afterwards embraced the 
land in its surveys it was described by entirely differ- 
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ent technical language. Subsequently, to wit, in 1836, 
one Hughes entered the tracts at private entry, de- 
scribing it according to the general public survey, and 
, shortly afterwards obtained a patent. The entry was 
Z| allowed and the patent was issued, 772 ¢gnorance of 
Good bee’s prior right, all the othcers having anything 
to do with it being misled by the difference in de- 
sertption. 
In 1848 the true condition of affairs became known 
to the Government, and the United States filed an in- 
5 formation in the nature of a bill in equity, to cancel 
the patent. Hughes demurred, said demurrer was sus- 
tained in the conrt below, and the case came to the 
Supreme Court of the United States at the December 
Term, 1850, where the decree below was reversed, the 
demurrer overruled, and the patent declared null and 
void. (11 How., 552). This decree was afterward, by 
aaliend consent, set aside, and the cause remanded with leave 
to auswer. Answer having been made the case was 
heard below, decree made against defendants, and ap- 
peal taken to the Supreme Court, where it was finally 
decided at the December Term, 1856. 

[In delivering the unanimous opinion of the court, 
Mr. Justice Field said : 

“This suit is brought to vacate the patent to Hughes 
“and compel its surrender for cancellation. It pro- 
‘ceeds upon the ground that the patents were issued 

in violation of the rights of Goodbee, or parties deriv- 
“ ing title under him, and that ifs existence impairs 
4 “the ability of the Government to fulft! its engage- 
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“ments to him.” 

“When this ease was here on demurrer, the patent 
‘was considered by the court to be a valid instrument 
eonveying the fee of the United States, and, until 
annulled, as rendering them incapable of complying 
“with their engagement to Goodbee or his alienees. 
‘“ Whether regarded in that aspect or as a void instru- 
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“ment, issued without authority, it prima facte 
‘passed the title, AND THEREFORE [fT WAS -THE PLAIN 
“ DUTY OF THE UNITED STATES TO SEEK TO VACATE AND 
‘ ANNUL THE INSTRUMENT, TO THE END THAT THEIR PRE- 
‘VIOUS ENGAGEMENT MIGHT BE FUSFILED BY THE TRANS- 


FER OF A CLEAR TITLE, THE ONLY ONE INTENDED FORK 


rout U + 4g 3 <* } 3 7 ‘ ry 
“The power of a court of equity by its decree to 
vacate and annul the patent, under the circum- 


‘stances of this case, is undoubted. Relief, moOhe i 
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And the patent was accordingly set aside and 
vacated. 

It will be observed that in the Hughes ease no 
direct or positive fraud is charged or proved either 
as to the patentee or any public officer. Goodbee had 
a pre-emption right antedating the initiation of the 
patented claim and the patent was issued in ignorance 
of that fact. This condition of affairs, alone, and 
independently of any fraud in the procurement of the 
instrument, was held to be sufficient to sustain a bill 
in equity to vacate the patent. It Is certainly con- 


clusive of the case at bar. 


In the absence of any opinion of the court below 
and of any briefs of counsel for defendants, we are 
unable to anticipate the reply to this proposition but 
if it rests upon any assumpiion of insuthciency in our 
claim,as a patentable right, it is sufficient to say that 
the record shows a prior location and subsequent com- 
pliance with every requirement of the law; and, 
further, that the issue of our patent was a specifie ad- 
judication of those facts, by the executive branch of 
the Government, conclusive upon the court, as has 
been repeatedly decided. 


THE SALE TO THE COLORADO COMPANY HAS NO EFFECT 
UPON THE RIGHTS OF THE UNITED STATES. 

The bill charges that this company, its privies, and 
its trustees and officers, knew, at the timne when the 
title or ownership was acquired under color of the 
Marshall patent, that the same had been fraudulently 
obtained and also of the rights and equities of the 
Cayuga claimants. . And this charge is abundantly 
sustained by the testimony. 

The Marshall Company eonveyed to Turnbull, 
November 17th, 1879, and the latter to the Colorado 
Company, December 15th, 1879. George W. Hall was 
the partner and associate in business with F. J. Mar- 
shall, the President of the Marshall Company, from 
1872 to 1879, (p. 39,) and well knew of the existence of 
the Cayuga claim, (p. 44,) and the circumstances con- 
nected with the issue of the Marshall patent. He was 
i. director and treasurer of the Marshall Company, 
from 1876 to 1879, inclusive, (p. 67); was the principal 
avent in the negotiation for sale or consolidation with 
the Colorado Company, (p. 70,) in connection with 
Marshall and Turnbull, and has ever sinee beena stock 
holder and agent and superintendent of the latter com- 
pany, (p. 93). | 

Turnbull Knew of the Cayuga claimas early as 1878, 
(p. 72); Marshall, as already shown, was the President 
of the Marshall Company and managed the proceed- 
ings resulting in the patent; both of these men were 
uetive with Hall in accomplishing the formation of 
the new company, and the purchase price of the Mar- 
shall Company was in large part, if not all, paidin the 
stock of the new organization, (p. 101). As faras evi- 
dence, in such a case, can ever be produced, it is here 
in the case at bar and shows that the Colorado Com- 
pany was simply a reorganization of the Marshall 
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Company and took whatever title it had, with full 
notice of the Cayuga claim, the fraud in the issue 


of the Marshall patent and the rights and equities of 


the Cayuga claimants. It is in no sense therefore an 
innocent purchaser, without notice. 

As to the time which elapsed after the issue of the 
patent and before the commencement of the suit, 
neither time nor the statute of limitations runs against 
the United States. 

Gibson os, Choteau, 13 Wall., 534, Note. 
U. 8. os. Minor, 114 U.8., p. 239. 

Laches of the officers of the Government is no bar 
to the assertion of its rights. 

Caussen, Exr., os. U. S., 97 U.S., p. 584. 

Aside from the interest which the United States 
has in the pending suit, arising from its obligations 
to the Cayuga claimant, as defined in Hughes os. the 
United States, (swpra,) it has also direct pecuniary 
interest in the matter, for the reason that title to a 
portion of the patented premises will remain in the 
Government, if the patent is avoided which, of itself, 
is suthcient to justify the bringing of the suit. 

United States os. Minor, 114 U.S., p. 245. 
Respectfully submitted, 
J. H. Hickcox, JR., 
JAMES Kk. REDINGTON, 
Specially, for the United States. 
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Supreme Court of the United States. 


OCTOBER TERM, 188s. 


UNITED STATES, 


Appellant, 
DS. 
ae | THE MARSHALL SILVER MINING L No. 204. 


ComPANyY and The Colorado Cen- 
tral Consolidated Mining Com- 
pany, 


Appellees. 


BRIEF OF APPELLEES. 


Statement. 


This is an appeal from a decree of the Circuit Court of 
the United States for the District of Colorado, dismissing 
the bill of the complainant herein seeking to set aside a 
patent granted by the Government of the United States, 
June 8, 1874, for Tunnel Lode No. 5, known .as Survey Lot 
No. 247, issued to the Marshall Silver Mining Company 
between eight and nine years before the commencement of 
the action, which was begun in 1883. 

At the time of the commencement of the action, and long 
prior thereto, this lode, with many others, had become the 
property of bona fide purchasers for value, known as The 


Colorado Central Consolidated Mining Company, who took 
the same without any notice of any irregularity or fraud in 
relation to the issue of the said patent and with entire con- 
fidence that the same was in all respects regularly and 
properly issued. The action was framed in equity and 
sought to be maintained (1) upon the ground of a conspir- 
acy between the ciaimants of the patent prior to its issue 
and certain officers of the United States Government located 
in the then Territory of Colorado, fraudulently to obtain 
the same, and (2) upon an alleged error of the Department 
in issuing the patent without re-advertisement after its 
survey had been amended. 

The Government in its case did not attempt to prove its 
charge of fraud and conspiracy, and the most that was 
sought in the trial befere the Court below was to establish, 
by the testimony of an officer who went into office and 
acquired his experience long after, a rule of procedure on 
the part of the mineral division of that department in rela- 
tion to the issuance of patent which would have caused 
some hesitancy as to whether the No. 5 patent should have 
issued without further proof before the Land Department. 

The circumstances with reference to which there is no 
controversy are substantially as follows: In 1867 an alleged 
discovery on the Cayuga was made, followed by a record 
or location certificate. (But that such discovery and 
record were wholly void will be shown later on. ) 

In 1871 a dispute arose between the Cayuga claimants 
and the Compass and Square Lode, under which a tem- 
porary injunction was obtained against the Marshall Com- 
pany, but their bill was ultimately dismissed. 

In 1871 the Tunnel Lode, No. 5, was discovered at con- 
siderable depth in the Marshall Tunnel, and located as the 
Tunnel Lode No. 5, and the company did not further rely 
upon their surface discovery known as the Compass and 
Square. : 

In December, 1872, each party made application for 
patent on their respective odes. At that time there was a 


discovery shaft on the Cayuga and a short tunnel, but the 
Marshall Company was in actual possession of the ground; 
and since that date not a stroke of work has been done in 
any form by the Cayuga claimants, while the Marshall 
Company and its vendees have since developed the prop- 
erty by extensive mining in connection with a systematic 
working of their contiguous property. 

In an application for patent the first material step 
is a survey by an United States Deputy Mineral Surveyor 
and the approval thereof in the office of the local Surveyor- 
General. The survey of the Cayuga was approved Decem- 
ber 5th, 1872. The survey of the No. 5 was approved 
December 11th, 1872. In this series of surveys each later 
survey-lot excludes all prior surveys without reference to 
priority of title, the proceeding being ez parte. Conse- 
quently the No. 5 survey excluded the Cayuga ground. 

The Cayuga lode having obtained the first approved 
survey (receiving the number 231 for its survey-lot 
while the Tunnel lode received the nuniber 247) it became 
“necessary, as matters thus stood, for the Tunnel No. 5 
lode to file its adverse claim, which was done within the 
sixty days allowed by law, followed by suit in support of 
the adverse claim, begun within the thirty days allowed 
by law, for the purpose of determining in the proper 
forum the controversy between the two claimants as to 
whom the ground should be adjudicated to belong. 

But shortly after this adverse suit was brought the whole 
status of the controversy was changed by the fact that 
one of the claimants of the Cayuga withdrew his name 
from the application before the local land office for patent, 
whereupon both the Receiver and the Surveyor-General 
marked the Cayuga survey as cancelled and the applica- 
tion as withdrawn, and thereupon an amended plat was 
filed on the part of the Marshall Silver Mining Company, 
owners of the Tunnel Lode No. 5, including what had 
theretofore been excluded, to wit: the conflicting area 
claimed by each of the two lodes. This did not change 


the outside lines of the No. 5 claim, which remained as 
theretofore 950 feet x 50 feet, and within the same 
corners. 

The Cayuga survey and application having been can- 
celled, and the interfering area allowed to the No. 5, there 
remained nothing upon which to base the adverse claim 
filed against the Cayuga, and there was no further necessity 
to maintain the suit supporting the adverse claim. The 
ruling of the local Land Office in conformity to its practice 
and precedents in cancelling the Cayuga application and 
allowing the ground to that claim which in its exterior bound- 
aries embraced such area, if an error or mistake, should have 
been appealed from in due course by the Cayuga claimants. 

Not being appealed from, the amended plat on the No. 5 
was forwarded to the General Land Office at Washington, 
together with the final entry made thereon, with the en- 
tire setof papers, which showed on their face that there had 
been an amended survey and just what such amendment 
effected; and in duecourse, in about one year after the papers 
were transmitted to Washington, a patent was issued to 
the Marshall Silver Mining Company for its Tunnel Lode 
No 5, Survey-Lot No. 247. 

Eight years after the issuance of this patent, in utter dis- 
regard of the previous cancellation of the Cayuga survey, 
and notwithstanding the fact that no less than six different 
patents had been issued in the meantime to different per- 
sons upon surveys, each taking more or less of the Cayuga 
ground, in November, 1881, the Cayuga Lode was allowed 
to make entry in the local Land Office upon its cancelled 
survey, without revival thereof, and the papers being trans- 
mitted to Washington, in the space of two months a patent 
followed for their Cayuga claim, purporting to convey not 
only the interfering area already covered by the No.5 patent, 
but the interfering area in the meantime approvea to and 
patented to, no less than six other survey-lots, by as many 
patents issued to various parties. 

This action of the Department was without notice to the 


No. 5 claimants or its vendees, and without re-advertise- 
ment. 

The No. 5 Lode as patented June 8th, 1874, was conveyed 
by the Marshall Silver Mining Company to one Turnbull 
for a large consideration, by deed dated November 17th, 
1879, recorded January 6th, 1880, and by the said Turnbull 
in December, 1879, conveyed to the Colorado Central Con- 
solidated Mining Company in connection with other con- 
tiguous property, for the consideration of four hundred 
thousand dollars (pages 92, 220, 221). 

This action is brought to set aside said patent so issued 
to the Marshall Company in 1874 for the purpose of secur- 
ing part of the same land to the subsequent patentees, the 
Cayuga claimants. : 

A demurrer to the bill was overruled (17 Fed., 108), but 
after testimony taken the bill was, on hearing, dismissed, 
with costs. 

In defense of the action of the Court below in dismissing 
the bill we maintain: : 


I. 


AS TO PARTIES: NO SUBSTANTIAL INTEREST IN UNITED 
STATES, AND THE BILL WAS PROPERLY DISMISSED ON 
THAT GROUND. 


The United States have no interest in this controversy, 
having already patented the land to both sets of claimants. 


XI. 


If this Court set aside the No. 5 patent they cannot 
declare the United States to be the owners of the ground, 
because by the bill the United States says that it has 
already conveyed it to another. The result, then, is a 
decree in favor of the United States for the use of other 
parties who are not parties to the bill, and for whose benefit 
the United States is not competent to sue. 


Ift. 


The United States cannot maintain a bill to set aside a 
patent when it has no substantial interest in the contro- 
versy, and the real contention is between two sets of private 
parties, each claiming the title. 

(7. S. vs. San Jacinto Tin Co., 125 U. 8., 273. 
U7. S. vs. Beebe, 127 U. S., 338. 


The only exception to the rule so lately stated in these 
cases under which appellant could have color to claim to 
come, would be that the United States were bound to make 
good its title to one of the claimants, and in this case to 
the Cayuga. 

But it was under no contract or moral obligation so to 
do. The Cayuga, when the Marshall Company paid its 
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money and entered the land, was only pressing an ex parte 
proceeding to perfect title. It had not paid its money, 
made entry and received a vested right. | 

We contend that the No. 5 patent, if invalid at all, was 
necessarily either void or voidable. If void, the Cayuga 
patent as soon as it was issued gave its owners a complete 
remedy at law upon which they could have maintained 
ejectment, which would oust the jurisdiction of equity; 
and if voidable the only remedy was by proceedings in the 
name of the injured parties to have the senior patentee 
declared to hold in trust for the junior (Johnson vs. 
Towsley, 13 Wall., 72; Hayner vs. Stanly, 13 Fed., 217). 

The ground cannot revert to the Government of the 
United States if this patent should be set aside. It 
would go to an adverse claimant, who has been a 
latent contestant for it since 1871. Hence’ the 
Government of the United States has no interest in the 
result. It is not an indemnitor of the claimants of 
the Cayuga lode patent, issued in 1882, to make good their 
title, inasmuch as these claimants obtained their patent 
after a patent had previously been issued by the Govern- 
ment of the United States on the same ground, and with 
knowledge that such patent had been issued; and such 
second patent was issued simply for the purpose, if it had 
any purpose at all, to give a colorable basis for the main- 
tenance of this action. And such (the Cayuga) parties 
must be made parties to the bill (U. S. vs. Central Pac. 
R.R., 11 Fed., 449, 458). 


LW.’ 


IRREGULARITIES IN CAYUGA PATENT ARE GREATER THAN 
IN PATENT COMPLAINED OF, IF ANY EXISTED IN THE 
LATTER. 


This second patent is tainted by irregularities infinitely 
worse than any which are laid to the door of the patent 
issued to the Marshall Silver Mining Company. It was 
issued without any new application, without new advertise- 
ment, eight years after the application had been previously 
cancelled and stricken from the record and while it re- 
mained cancelled in the Local Land Office, without any 
notice to any person; during all which time the Marshall 
Mining Company or its vendees were in possession, without 
intimation from any source of the now alleged irregularity 
in the No. 5 patent. 

When the No. 5 was entered and patented, supposing it 
was upon a wrongtul ruling, the duty of the Cayuga claim- 
ants was to appeal. Or if they failed to appeal they could 
file their bill to have the patentee of No. 5 declared trustee 
to the extent of the conflict. Upon the passing of its title 
to the Marshall Company (also upon ex parte proceedings) 
the Government parted with all interest in the land, and it 
henceforth became a controversy between the claimants of 
the ground, either for the No. 5 to maintain its legal title or 
for the Cayuga to have the No.5 patent declared to be held 
in trust for its benefit. 


V. 
No FrRAuD WHATEVER PROVED. 


The proof is wholly silent on the allegations of fraud. 
The brief of the counsel who appear and are allowed to 
speak in the name of the United States attempts however 
to make a case of constructive fraud. In this we cannot 
follow him for it would only mislead the Court in pursuit 
of shadows. The bill charged that the Register and Re- 
ceiver and the attorneys and officers of the Marshall Com- 
pany conspired together to obtain the withdrawal of Rist 
and a pretended adjudication upon such withdrawal (p. 5). 
The complainant offers no testimony whatever on this aver- 
ment. On the contrary we call several of the parties desig- 
nated, who show the whole thing to have been the voluntary 
action of Rist himself. And as strong collateral confirma- 
tion of their positive testimony was the fact that two years 
before, in 1871 (page 182), he had personally dismissed or 
attempted to dismiss the law proceedings begun in the ter- 
ritorial court over the same controversy in its original 
shape. | 
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VI. 


TECHNICAL IRREGULARITIES, IF ANY EXISTED, ARE NO 
GROUND FOR MAINTAINING THIS ACTION. 


But is this irregularity sufficient to even render the patent 
voidable ? 

The want of authority which makes a patent void means 
a total want of authority to issue the patent; not a latent 
impropriety in issuing the patent (Auhn vs. Old Tele- 
graph M. Co., 2 Utah, 174). 

There was a question for the Register and Receiver to 
pass upon. They did pass upon it in a semi-judicial capa- 
city (Johnson vs. Towsley, 13 Wall., 72). No appeal was 
taken. Did it not become res adjudicata ? And was not 
the decision right in the first instance / 

Conceding for the sake of argument that the requirement 
that there be sixty days publication is mandatory, and 
that a patent issued without such publication would be 
voidable, nevertheless, if this land was not advertised in 
the No. 5 application it was advertised in the Cayuga 
application. It was thus in fact advertised at least once, 
if not twice, each application being a proceeding én rein. 
The entire papers on both applications are in evidence, and 
they develop the fact that the only claimants to this land 
were the No. 5 owners and the Cayuga claimants, and, 
therefore, so far as the United States Government, the 
patentors, is concerned, the land was advertised in compli- 
ance with law, and the question comes back as to which of 
two claimants are entitled to it. 

[t is manifest that both these parties were after the same 
ground. It seems, further, self-evident that when the Land 
Office set aside the Cayuga application the Cayuga claim- 
ants considered the matter at an end, and never attempted to 
revive it until the sudden life given to their proceedings by 
the action of the Department in 1881. But they claim they 
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had no notice. On the other hand p. 119) Arnold, Receiver, 
States that official notice was given, and his personal recol- 
lection that he learned it was received. Brune, the sur- 
veyor (p. 97), says he gave McClellan notice shortly after 
the withdrawal of the application, and Marshall (p. 112) 
says he informed his attorney. 

It would be an incredible fact, if living in the immediate 
vicinity they did not know of every incident. Besides, 
knowledge is not needed where the parties were in interest, 
and the whole matter was spread on the face of their own 
records ; in such case notice is imputed. 


VII. 
P yry . ‘ » Pm td L ry" ry a : L ’ yO) 
IFLAINTIFF IS BARRED BY IMITATIONS AND ACHES. 


This brings us to the point of the Statute of Limitations 
and Laches. 

We know the exemption claimed by the Government in 
these instances, but they do not apply where the Govern- 
ment is only protecting the alleged claims of one of its citi- 
zens (Hayner v. Stanly, 13 Fed., 218; U. S. v. White, 
17 Fed., 565). 

The Statute of Colorado in cjevtiness makes tive years 
adverse possession under color of title a complete bar (G. 
S., Sees. 2186-2189). In cases of relief demanded against 
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fraud three years after its discovery (G. 38., Sec. 2174). 

And the bill must allege when the fraud was discovered if 

apparently filed more than three years after it should pre- 
sumably have been known. 

This case, further, is one of mines where, more than in 

any other class of cases, the doctrine of laches is strictly 


maintained. 
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VIII. 
No Equity IN CAYUGA, AND HENCE NO EQUITY IN BILL. 


In a suit to charge the holder as trustee for another, it 1s 
not sufficient to show that it was error to grant him that 
patent. It must furvher appear that it should have issued 
to the plaintiff, or that plaintiff was the rightful owner. 


Bohall vs. Dilla, 114 U. 8., 47. 
Jonokimg &° U. Aen Ou CL. &. Lag. | 
But if this No. 5 patent is to be set aside and the title to 
go to another, will this Court give it to one who has been 

affirmatively proved to have no valid possessory claim / 

In the first place we prove by the witnesses Cox (p. 106), 
O’ Bryan (p, 114), Kelso (p. 115), Hurd (p. 117), Old (p. 
132) and Robeson (133) that they had no lode in their 
alleged discovery. 


And when it comes to the location certificate we have an 
instance without precedent of four records made in four 
different directions so as to claim four locations from the 
same discovery shaft (see map inserted at page 223). 

The four location certificates are found on pages 179, 180 
and 181, made and recorded the same day by the same per- 
sons, from the same hole. Afterwards, when patent was 
applied for, one of these records is taken and the others 
disclaimed. Instead of staking it out, as originally claimed, 
it is made to run at right angles to its original course, as 
the map referred to will show. 

On the cross-examination of McClellan and Webster (pp. 
78 and 86), there is a hopeless attempt by them to locate 
indefinitely on the mountain side holes that never existed, 
and would contradict the record if they did exist, for the 
record calls for the same identical spot. 

In addition to this, the statute in force at that time 
allowed only 1,400 feet to be taken up by one location (Act 
of February 9th, 1866). In addition, the statutes since 1872 
require $100 worth of work upon each claim each year 
until patented, and the uncontradicted testimony shows 
that from 1872 until after the issuance of the patent in 
1882 the ground was never touched by the Cayuga parties. 
Or if it be said that we were in the adverse possession 
thereof, the same law which requires annual labor should 
not allow of such neglect that ten annual periods should 
pass without at least demand for possession. 
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& 8 
Bona FIDE PURCHASERS. 


From November, 1879, to January, 1880, were the nego- 
tiations which passed this title to the Colorado Central 
Consolidated Mining Company. The consideration paid by 
Turnbull was about $175,000, and by the Colorado Cen- 
tral Consolidated Mining Company $400,000. The sale was 
for cash from the Marshall Company to Turnbull, and for 
‘ash from Turnbull to the newcompany. There can be no 
honest pretence from the evidence, of a reorganization of the 
Marshall Co. Hall, who had been a director in the Mar- 
shall Company, states that he owned but one share of its 
stock, and took no active part in its management. 

The doctrine of innocent purchasers for value applies as 
fully in cases where the United States is only a nominal 
party as in any other case. 

The ground of exercising equity jurisdiction for the 
vacating of a patent by the United States is precisely the 
same as that which would justify a private individual in 
breaking and setting aside his own solemn act (U/. S. vs. 
White, 17 Fed., 561). It must be either upon the ground 
of fraud or of glaring mistake of fact. The Government 
cannot set aside its own acts for the mistake of law of its 
own Officials. There is no fraud in this case. What is 
proved at most is a mere irregularity, for which, as a 
basis, no private contract would be set aside as between 
the parties themselves, much less as between the vendor 
and innocent third parties. If this patent can be set 
aside on the grounds herein mentioned, all patents is- 
sued under the mineral laws are at sea, because any 
mistake in the procedure, however innocently made, can, 
at the instance of adverse claimants who are disappointed 
in a contest before the Land Office, eithér local or at 
Washington, move the Attorney-General of the United 
States to vacate. 


15 


x. 
No ALLEGED LESION INVOLVES THE ENTIRE PATENT. , 


In no sense and in no manner can a bill be maintained 
under the existing authorities as to the whole patent, even 
if the United States can maintain such an action for the 
benefit of the Cayuga claimants, when the Cayuga claim- 
ants are entitled to but a part of the ground thus covered ; 
and whatever irregularity existed only affected snch part. 


XI. 


To SUPPORT A RESCISSION THERE MUST BE A TENDER 
PRELIMINARILY. 


This ease necessarily involves a rescission. In every rescis- 
sion there must bea tender placing the parties in statu quo. 
This applies to suits by the United States. This point was 
not made specifically in the demurrer below, but we sub- 
mit that a general demurrer in a case of rescission, where 
the bill showed no tender or excuse therefor, would be 
sufficient to show no equity in the bill (U. S. vs. White, 
17 Fed., 561). 
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XII. 4 
Ps 


THE JUDGMENT OF THE COURT BELOW SHOULD BE AFFIRMED, 
AND APPEAL DISMISSED. % 

R. S. MORRISON, 

SIMON STERNE, 
Solicitors and of Counsel for Appellees. 
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Supreme Court of the United States, 


OCTOBER TERM, 1888. 


UNITED STATES, 
Appellant, 
OS. 


THe MarswaLL SItverR Mrinina 1 No. 204. 
CoMPANY and the Colorado Cen- 
tral Consolidated Mining Com- 
pany, Appellees. 


SEPARATE BRIEF ON BEHALF OF THE 
COLORADO CENTRAL CONSOLIDATED 
MINING COMPANY. 


Statement. 


The patent sought to be set aside by the United States in 
this action was granted on the 8th day of June, 1874. The 
Colorado Central Consolidated Mining Company was organ- 
ized under the laws of the State of New York in December, 
1879, and purchased the property, which included Tunnel 
Lode No. 5, Mineral Survey Lot No. 247, from one Turn- 
bull, together with other property purchased from the 
owners of the Colorado Central Lode, and paid therefor, 
through trustees, $400,000 and upwards in cash. When 
they made the purchase there was nothing of record which 
would put them upon notice as to any existing prior right 
on the part of any person. They had a right to rely, and 
did rely, upon the patent of the United States, and were 


im 


not bound to inquire or to examine whether the law 
was in all respects complied with as to the steps 
taken by claimants and Government. agents, which 
culminated in the issue of such patent. The act of the 
Government of the United States in issuing the patent was 
conclusive that all such steps were regularly taken, and the 
defendant, the Colorado Central Consolidated Mining Com- 
pany, did rely and had a right to rely upon the solemn act 
of the Government in issuing this patent, and that its own 


officers did their duty. It was, therefore, a purchaser with- 


out notice of any prior claim in relation to this ground 
through mesne conveyances from the Government of the 
United States, acting in good faith and without any notice 
or pretense of notice, as the record shows, of the claims 
made by the Cayuga claimants. The patent to the Cayuga 
claimants was not issued until more than two years had 
elapsed after the purchase by the Colorado Central Consoli- 
dated Mining Company, and for three years after they 
admit notice of the issue of the patent sought to be set 
aside, the claimants of the Cayuga Lode stand idly by 
and allow us to make vast expenditures in developing the 
property. The deeds to the Colorado Central Consolidated 
Mining Company were recorded immediately after the pur- 
chase was made by it in January, 1880 (page 223), and its 
transaction was fully completed. 


POINTS. 


I. 


A bona fide purchaser for value of property patented. by 
the United States who takes the same without notice of 
any fraud or mistake in relation to the issuance of said 
patent, is not affected by any such fraud or mistake, and 
the Government of the United States cannot divest it of 


title. 
Colorado Coal and Iron Co. vs. U. S., 123 U.S., 


307, 


II. 


If this action were brought by the claimants of the 
Cayuga against the Colorado Central Consolidated Minine 
Company by way of ejectment they would be held estopped 
by their own laches from asserting their title against 


the Colorado Central Consolidated Mining Company, 
inasmuch as the property in question had been for at least 
ten yearsin the undisturbed possession of its vendors the 
Marshall Silver Mining Company, had been operated as a 
mine by it, had been perfected by patent, and during the 
whole of the said period of time, or at any time prior to 
the purchase by the said Colorado Central Consolidated 
Mining Company of the property in question, and subse- 
quent to the issuance of the patent by the United States 
Government, the claimants of the Cayuga commenced no 
action nor asserted any claim thereto, which would have 
served as notice, and thereby have prevented the purchase 
of Tunnel Lode No. 5 by the Colorado Central Consolidated 
Mining Company. The Cayuga claimants and the United 
States in their behalf.are therefore estopped by Jdaches 
from asserting a title to the detriment of the Colorado 
Central Consolidated Mining Company at this late day. 

Cincinnati os. White, 6 Pet., 481. 

Bank vs. Hazard, 30 N. Y., 226. 

Elmendorf vs. Taylor, 10 Wheat., 152. 

Piatt vs. Vattier, 9 Peters, 405. 

Kennedy vs. Georgia State Bank, 8 How., 586. 

Godden vs. Kimmell, 99 U. S., 201. 


. 
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fi 


IIIf. 


The Government of the United States has no such interest 
in this action as justifies it in bringing the same ; and the 
bill was therefore properly dismissed. 

U.S. vs. San Jacinto Tin Co., 125 U. S., 273. 
U.S. os. Beebe, 127 U. 8S., 338. 


IV. 


The judgment of the Court below should be affirmed, 
with costs. 
SIMON STERNE, 


Solicitor, and of Counsel for the Colorado Central 
Consolidated Mining Company, Appellee. 
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In the Supre me Court of the Mnited! States. 


OcTOBER TERM, 1888. — 


THE Unrrep STATES 
vs. 

THE MARSHALL SILVER MINING ! No. 17 
Company and The Colorado Cen- ans 
tral Consolidated Mining Com- 
pany. | 
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STATEMENT OF THE ATTORNEY-GENERAL,*. 


And now comes the Attorney-General of the United 
States and gives the court to be informed that the United 


. States has no interest in the subject-matter of this suit, 


YT gt, and the controversy involved therein is one between pri- 


vate ‘parties only; but the Attorney-General makes no 

objection to the prosecution of this appeal in the name of 

the United States by the parties in whose interest it was 

taken, if, in the opinion of the court, the United States 

was under an obligation to such parties to bring this suit, 

or is under an obligation to them to prosecute this appeal. 
9727 
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LETTER..OF COMMISSIONER OF: THE.LAND OFFICE. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrice, 
_ Washington, D. Cy March 17, 1888. 


Hon. Wintram F. Vin AS, - 
Secretary of the Interior : 

Sir: In the matter of the inquiry made in letter of the 
15th instant from the honorable-Attorney-General whether 
the United States have any substantial interest in the mat- 
ter involved in the case of Zhe United States v. The Mar- 
shall Silver Mining Company and The Colorado Central 
Consolidated Mining Company, I have the honor to. sub- 
mit the following report in compliance with your instruc- 
tions indorsed on said Attorney-General’s letter, which 
was received by your reference of the 16th instant. 

Patent for the Tunnel No. 5 lode claim, Central City, 
Colo., mineral entry No. 358, was erroneously issued June 
8, 1874, and included the ground in conflict with the sur- 
vey of the Cayuga lode claim. | 

Patent for the Cayuga lode claim, Central City, Colo., 
mineral entry No. 1728, was issued January 31, 1882, 
and also included said ground in conflict. 

- The ground in conflict rightly belongs to the Cayuga 
claimants, and is fully covered by their said patent. 

The Government has no pecuniary interest in the ground 
in controversy. 

It is believed, however (see report to your office in the 
case dated February 3, 1883), that the Department is un- 
der obligation to inquire into the matter and see that the 
Cayuga claimants have a patent clear from interference 
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3 
and ‘unclodded vith -controvetsy: “arismg: through official 
acts. : | 

The ‘Attorney-General’s letter of the 15th instant is 
herewith returned, Letter from same referred to this of- 
fice by you on the 8th instant, if received has been mislaid. 
Very respectfully, 
S. M. SrocKsLaGER, 
Acting *Conimissioner. 
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Inthe Supreme Court of the Anited States, 


OcTroBeR TERM, 1888. 


nee 
UNITED STATES, Appetuanr, 


v. 


THE MARSHALL SILVER MINING L Vo. at. 
COMPANY anpd THE COLORADO 
CENTRAL CONSOLIDATED MIN- 
ING COMPANY, Appetees. 


> 


Motion to Dismiss Appeal. 


> 


The appellees move to dismiss this appeal on the ground 
that the United States has, through its law officer, declared 
to this Court that it has no interest in the controversy. 

And that it rested under no obligation to commence the 
action and is not now under any obligation to prosecute 
this appeal. 


STATEMENT. 


In 1865 the Square and Compass lode was located and 
became (700 out of 800 feet) the property of the Marshall 
Silver Mining Company. In 1867 the Cayuga lode was 
located, in the interest of which this action is brought. In 
1871 the Tunnel No. 5 lode was located and became the 
property of said Marshall Company. 

In 1871 dispute and litigation arose between these loca- 
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tions which covered substantially the same ground, which 
resulted in the Marshall Company maintaining possession 
of the premises, which they kept until they sold in 1879 to 
the Colorado Central Consolidated Mining Company, the 
co-defendant herein. 

In 1872 both the Cayuga claimants and the Marshall 
Company made applications within the same month and 
within a few days of each other for survey; the Marshall 
Company making the later application. 

The Cayuga application was adversed by the No. 5 
lode and suit brought to support the adverse claim within 
the time prescribed by law. But before any trial could 
be had, Rist, one of the co-owners on the Cayuga, with- 
drew his name from the application, whereupon the Lo- 
eal Land Office and Surveyor-General cancelled the Cay- 
uga survey and application under the practice and prece- 
dents of the Land Office practice then prevailing and 
mailed notice thereof to the remaining Cayuga applicants, 
who, however, deny receiving such notice. 

The Marshall Silver Mining Company thereupon and 
after such cancellation amended its survey, taking in so 
much of the Cayuga claim as had before been excluded from 
its No. 5 survey. 

The Register of the Land Office, upon whom rests the 
duty of advertising, made no amendment of the advertise- 
ment, the exterior lines of the Marshall Company’s claim 
remaining as theretofore notwithstanding the cancellation 
of the Cayuga survey, the only difference being in the 
claim for superficial acreage. There being no longer an 
application on the Cayuga to contest, the Marshall Com- 
pany discontinued its action, remaining in undisturbed 
possession of the ground. Whether or not the Cayuga 
claimants, who lived within two miles of this ground dur- 
ing the whole of the time, received the notice which the 
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Register says he sent, it is a fact conceded that from 1871 
until the present time the Cayuga claimants never were in 


possession, and never sought the possession of the ground. 


in controversy, and have done no work upon that ground 
from that time to this. The application for patent was 
abandoned by the Cayuga claimants in 1873. No further 
effort was made by them to procure a patent until long 
after the patent had been issued to the Marshall Silver 
Mining Company, and not until about two years after the 
property patented to the Marshall Company had become 
by purchase the property of said Colorado Central Com- 
pany. 

On June 2, 1873, the Marshall Company completed its 
entry at the local office by payment, and patent issued to 
it on June 8, 1874. For six years succeeding the issue of 
the patent the Marshall Company operated and developed 
the property, and in December, 1879, sold Tunnel Lode 
No. 5, together with other property, to the Colorado Central 
Company for $400,000. In the interval betwen 1874 and 
1880 the whole of the ground originally claimed by the 
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. . e 
, of one acre, was patented to dif- 


Cayuga, except about , 
ferent claimants in various parcels, the Cayuga claim be- 
ing, during the whole of that period, standing on the official 
surveys as a cancelled claim. 

The deed of the Marshall Company for the No. 5 Lode 
to Geo. Turnbull was made Nov. 17, 1879; the deed of 
Geo. Turnbull to the Colorado Central Company was made 
December 15, 1879, and both deeds were recorded in the 
Recorder’s Office in Georgetown, where one of these claim- 
ants resided, in January, 1880. On November 30, 1881, the 
Cayuga Lode was entered for patent at the Local Land 
Office on their survey which had stood cancelled on the 
records for over eight years; their patent followed on 
January 31, 1882, and in March, 1883, this action was 
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commenced by the United States against said Marshall 


and Colorado Central Companies to vacate the patent of 


Tunnel Lode No. 5, for alleged fraud and irregularity. No 
payment was made to the United States Government by 
the Cayuga claimants until the entry for patent in Novem- 
ber, 1881, more than seven years after the issue of the 
patent to the Marshall Silver Mining Company in 1874, 
and two years after the conveyance to the Colorado Cen- 
tral Company. All of which conveyances and the No. 5 
patent were recorded in Clear Creek County, Colorado, 
long before patent issued to the Cayuga Company and 
long before the commencement of the action. 


PoINTs. 


1. The United States have no interest in the subject- 
matter of the controversy. 

2. The United States allows its name to be used in a 
controversy wholly between individuals. 

3. The United States are under no obligation to perfect 
the title ef Webster e¢ a/. as against the title of the prior 
patentee of the same premises, and the bill does not alledge 
any such facts as would imply such relation to the suit or 
obligation to the Cayuga claimants. 

4, When the United States appear by attorney in court, 
and state that the case pending is one in which it has no 
interest, and that they do not object to a dismissal of the 
appeal, but at the same time suggest that the parties in 


interest be allowed to contest their claims on the appeal : 


already taken by the Government, the appeal has no longer 
such official endersement as should cause it to be further 
considered by the Court. 

5. The real parties in interest are not made parties to 


the bill. 


6é 
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If the above points, or any one of them, are maintained, 
the bill ought to be dismissed. 
In U.S. v. Minor, 114 U.S., 244, the court says : 


“And it may become a grave question in some future 
ease of this character how farthe officers of the Govern- 
ment can be permitted, when it has no interest in the prop- 
erty or in the subject of the litigation, to use its name to 
set aside its patent for which it has received full compen- 
sation, for the benefit of a rival claimant.” 


A 
a 


In (7. S.v. Throckmorton, 98 U.S., 71, the court say : 


“It would be a very dangerous doctrine, one threaten- 
“ing the title to millions of acres of land held by patent 


“from the Government, if any man who has a grudge or 
“claim against his neighbor can, by indemnifying the 
ee 


‘ Government for costs and furnishing the needed stimu- 
lus to a district attorney, institute a suit in chancery in 
“the United States to declare the patent void. It is es- 
sential, therefore, to such asuit that, without special regard 
‘to form, but in some way which the court can recognize, 
it should appear that the Attorney-General has brought 
it himself or given such order for its institution as will 
make him officially responsible for it, and show his con- 
“ trol of the cause.” 


Both these cases are cited and approved in U/. S. v. San 
Jacinto CUo., 125 U.S., 2738, and the court use the further 
language : 


“And if it is apparent that the suit is brought for the 
“ benefit of some third party, and that the United States 
‘has no pecuniary interest in the remedy sought, and is 
‘“ under no obligation to the party who will be benefited 
“to sustain an action for his use; in short, if there does 
not appear any obligation on the part of the United States 
to the public, or to any individual, or any interest of its 
own, it can no more sustain such an action than any 
private person could under similar circumstances.” 
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And in United States v. beehe (127 U. S., 342), the 
court again recognize the fact that the Government to set 
aside a patent must either have an interest or be “ under 
‘an obligation respecting the relief involved:” 


“Tf a patent is wrongfully issued to one individual 
‘“ which should have been issued to another, or if- two pat- 
‘‘ ents for the same land have been issued to two different 
‘ individuals, it may properly be left to the individuals to 
“ settle, by personal litigation, the question of right in 
‘‘ which they alone are interested. But if it should come 
“to the knowledge of the Government that a patent has 
‘‘ been fraudulently obtained and that such fraudulent pat- 


‘“ ent, if allowed to stand, would work prejudice to the in- 


‘“ terests or rights of the United States, or would prevent 
‘“ the Government from fulfilling an obligation incurred by 
“it, either to the public or to an individual, which per- 
“ sonal litigation would not remedy, there would be an oc- 
“ easion which would make it the duty of the Government 
“ to institute judicial proceedings to vacate such patent.” 


It is conceded that the Government has no interest. 

Is it, however, under an obligation to set aside its prior 
patent in favor of the junior patentee ? 

We maintain— 

A.—That it was under no such obligation. 

B.—Even if under such obligation it cannot exercise it 
after it has granted a second patent and parted with its 
entire interest. 

A.—It was under no obligation. 

The Cayuga claimants had no vested right. They had 
made no payment and were mere ex purte applicants for 
title who had not yet paid its price or entered into any 
contract binding them to take the land. 


The Yosemite Case, 15 Wail. 
b] 


There is no implied warranty to one who takes a second 


T 


= 


deed with knowledge of a prior grant of the same 
premises. 

Its obligation is confined to cases of fraud or gross irregu- 
larity clearly proved and acted on before the propery has 
come to a dona fide purchaser for value without notice or, 
at least, without laches. 

The Maxwell Land Grant Case, 121 U.S., 380. 
U7. 8. Southern Colorado Co., 123 U.S8., 307. 
7. 8S. v. Throckmorton, 98 U.S., 61. 


B.— They could not sue, having no interest, or at least 
must have made the real parties in interest parties to the 
record in some form. 

In bill to set aside patent, the equitable owners must be 
parties. 


7. 8. v. Central Pacific R.R., 11 Fed., 458. 


The decree, whatever it be, cannot bind the Cayuga 
parties. Is it then just for the Court to give a decree upon 
a case with such parties, that while, if against us, it would 
entirely cancel our title, while, if in our favor, it would 
not be binding against our adversaries ? 

SIMON STERNE, 
R. S. MORRISON, 
Solicitors for Appellees. 
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Statement. 


This is an appeal from a decree of the Circuit Court of the 
United States for the District of Colorado, dismissing the 
bill of complaint herein after a hearing upon the merits. 
The action is one in equity to set aside a patent granted by 
the Government of the United States on the 8th day of 
June, 1874, for Tunnel Lode No. 5 known as survey lot No. 
247, and issued to the Marshall Silver Mining Company 
nine years before the commencement of this action, which 
was brought in 1883, and upwards of three years after the 
mining property covered by the patent passed into the 
hands of the Colorado Central Consolidated Mining Com- 
pany, the other defendant herein, which is a dona fide pur- 
chaser for value and without notice. 
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The first location made upon Leavenworth mountain, 
which is within two miles of Georgetown, Colorado, upon 
the ground in question, was that made on July 5th, 1865, 
by Marshall and others as owners of the Compass and 
Square lode (pp. 184 and 185 of Record, Exhibits; Mar- 
shall’s testimony, p. 110; testimony of Frank Delmar, p. 
45). From 1865 to 1867 and thenceforth the Marshall Silver 
Mining Company worked the lode (p. 115, testimony of 
Kelso). On September 28th, 1867, a location was made by 
the Cayuga claimants, who, however, for three years there- 
after did not go upon the mountain to do any work upon the 
location. The location made by the Cayuga claimants was 
made by running from one alleged discovery shaft four claims 
in the shape of spokes of a wheel, in entire defiance of all 
mining laws and regulations, respectively named Cayuga, 
Seneca, Honenjoy and Camadise (see pp. 179, 180 and 181, and 
map facing p. 228 of Record). Indeed five claims if we count 
the Cayuga as located, as distinguished from the Cayuga 
as surveyed in 1872. This shaft, according to the weight 
of the testimony, contained no mineral (testimony of 
Kelso, p. 115; of Hurd, p. 117; Old, p. 132; Cox, pp. 106 
and 107). 

A conflict arose in 1871 between the owners of the Cayuga, 
and the Compass and Square claims as ‘to the posses- 
sion of the ground, which resulted in an effort on the part 
of Walter M. Webster, Erskine McClellan and nominally of 
Joseph Rist, being all the Cayuga claimants, to obtain an 
injunction against the Marshall Silver Mining Company, 
which was at that time the owner of the Compass and 
Square lode. Aftera hearing before Judge Belford the 
injunction was refused, and the preliminary restrain- 
ing order on the Marshall Silver Mining Company was 
dissolved by order on November 28th, 1871. The 
Marshall Silver Mining Company thereupon kept posses- 
sion of the ground and continued to work it (testimony of 
Marshall, pp. 111 and 182). Prior to this time Joseph 
Rist, one of the owners, demanded the dismissal of the 
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complaint on the ground that the action was commenced 
without his authority or consent. _ Subsequently, and ten 
months after the injunction order was refused to the Cayuga 
claimants, to wit, on August 27th, 1872, Messrs. John- 
son and Teller, as solicitors for the complainants, Webster 
and McClellan, dismissed the bill of complaint and discon- 
tinued the injunction action (pp. 182 and 183). From that 
time forth McClellan and Webster the Cayuga claimants 
abandoned the working of whatever claim they had upon 
Leavenworth mountain, made no demand and no effort to 
work the same, and failed wholly and utterly to comply 
with the requirements of law in regard to performing an 
annual amount of work ($100) to justify the issuance of a 
patent to them even where there is no conflict epepanentace 
of Robeson, p. 133; Hall, p. 100). 

During the whole of this time, from 1871 to 1883, both 
Webster and McClellan lived in the Town of Georgetown, 
Clear Creek County, which is within two miles of the 
Cayuga location, and of Tunnel Lode No. 5 and the Compass 
and Square Lodes, except that during a short interval 
McClellan lived in Central City, which is about eighteen 
miles from Georgetown (p. 34 of Record). 

In 1872, and whilst in possession of the Compass and 
Square Lode, the Marshall Silver Mining Company was 
locating at a considerable distanee under the surface of the 
ground of the Compass and Square claim various tunnel 
lodes, and among others located on March 13th, 1871, Tun- 
nel Lode No. 5 (Mineral Survey Lot No. 247), the patent 
for which is sought to be set aside herein, and which, upon 
the surface of the ground, took up the more valuable por- 
tion of the Compass and Square Lode. 

The Marshall Silver Mining Company thereupon pro- 
ceeded in due form to obtain a patent for Tunnel Lode 
No. 5, which was in its possession, as well as of the surface 
part of the ground, which it had held under the possessory 
title of the Compass and Square Lode. The application for 
patent of Tunnel Lode No. 5 was filed December 14th, 1872, 


te oniainra tan eerinstol et Din SEA ‘ 


AID IEA OD SETTLE 


WA Tact ob ats. Pha ee oer: 


by the Marshall Silver Mining Company. On the same day 
the Cayuga claimants likewise made an application for the 
patenting of the Cayuga Lode, which had theretofore been 
abandoned by them. A survey of the Cayuga claim was 
ordered November 20th, 1872, and approved December 
5th, 1872. 

The Cayuga survey, made under the application to 
the Surveyor-General for survey in 1872, ran at right 
angles with the Cayuga claim as made by the dis- 
covery notice of 1867, and does not agree with any of 
the four lodes located from the same shafi as part of the 
Cayuga discovery (see testimony of La Neve E. Foster, p. 
135; Exhibit, p. 181, &c.). 

The survey under the Marshall Silver Mining Com- 
pany’s entry (claimants of Tunnel Lode No. 5) was 
ordered on December 6th, 1872, and returned approved 
December 10th, 1872. The claims of both parties were 
advertised by the Receiver in conformity with law, and 
within the time required by law the Marshall Silver 
Mining Company filed in the Land Office an _ ad- 
verse claim, alleging title and possessory rights to all 
that part of the ground claimed by the Cayuga claimants, 
and did also within the time required by law commence an 
action of ejectment against the Cayuga claimants for the 
possession of the premises. 

In March, 1873, whilst this contest in the local 
Land Office was pending and this action of ejectment 
was being prosecuted between the litigants, Rist, one 
of the Cayuga claimants, authorized Butler, his attor- 
ney, to withdraw his claim for patent on the Cayuga claim, 
after becoming satisfied that he could not prevail, and with- 
out any payment to him or to his attorney by, or of any in- 
fluence of any kind from, the Marshall Silver Mining Com- 
pany to induce this action on his part (testimony of Butler, 
p. 30; Exhibits, pp. 146 and 153). Such withdrawal was filed 
in the local Land Office. At that time it was the practice of 
the local Land Office at Central City that if any one of several 
joint owners declined to pursue an application to patent, the 


survey was thereupon cancelled, and so marked in all the 
records of the local Land Office and in the general records 
of the Surveyor-General’s office (testimony of Arnold, p. 
121), and the application for patent annulled, and notice 
thereof sent to the applicants (see testimony of Marshall, 
p. 113; William A. Arnold, who was then Receiver, p. 120). 

Actual notice in writing was thereupon given by Arnold, 
the Receiver, and Lathrop, the Register of the local land 
office, to McClellan and Webster on April 30th, 1873, that 
their application for patent had been vacated, and that there 
was no application then pending in the office for the Cayuga 
lode; Webster and McClellan were given the usual time to 
appeal (Record, p. 119, testimony of Arnold; and copy of 
letter, page 150). The letter is dated April 30th, 1873. That 
this notice was given in conformity with the usual practice 
of the office at that time is testified to by Mr. Arnold, the 
Receiver, and that this practice was the usual one and 
had been at one time applied to the disadvantage 
of the Marshall Silver Mining Company is also shown 
by the fact that when Mr. Marshall applied as Presi- 
dent of the Marshall Silver Mining Company to ob- 
tain a patent for the Compass and Square lodes, he 
was denied the privilege of proceeding with his applica- 
tion, and the same was not entertained in consequence of 
the non-acquiescence of Mr. Turck, one of the co-owners 
(p. 120). The evidence is direct and positive that this letter 
was sent to McClellan and Webster in due course under 
an official envelope; and the statement is made by Arnold 
(p. 118) that he knows that McClellan received the letter. 
In addition to this notice there was actual verbal notice 
given, and the Cayuga claimants are charged with con- 
structive notice by notice to their attorney Bradford and 
the record in their own proceedings. Marshall gave notice 
to Bradford that the Marshall Silver Mining Company was 
going to patent on the ground in part claimed by the Cayuga 
early in 1874 (p. 112). That Bradford was the attorney for 
McClellan and Webster in 1874 is shown by McClellan’s 
own testimony (p. 35). . 
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During the whole of that time (1873 to 1882) Mce- 
Clellan admits that he Knew that the Marshall Silver 
Mining Company was working the mine, and that the 
Colorado Central Consolidated Mining Company, as a 
purchaser, had acquired title thereto and was  work- 
ing it (see McClellan’s answer at bottom of page 34); 
and also that Bradford was his attorney. As to actual 
verbal notice in addition to the official letter Bruné says 
distinctly that he gave McClellan notice of the cancella- 
tion of the Cayuga survey and the withdrawal of the appli- 
cation for patent of the Cayuga lode (pp. 95 and 97). Bruné 
says in terms that he gave McClellan noticein the Spring of 
1873 on the street in Georgetown of the withdrawal by Rist 
and the action of the local land office, and that the reason 
he informed McClellan at that time was because he had 
business relations with him in reference to the survey 
of the Cayuga lode and thought it might interest him, 
and therefore informed him of the proceedings as to the 
Cayuga lode in the Land Office at Central City. 

On May 12, 1873, notice was given in due form to Les- 
sing, Who was the Surveyor-General of the Territory, by 
Lathrop, Register, and Arnold, Receiver, that the survey 
of the Cayuga Lode, which had been approved in his of- 
fice, was vacated and cancelled, and that in the opinion of 
the Register and Receiver the whole application for patent 
was thereby vacated, and that. notice thereof had been 
sent to the Cayuga owners (Exhibit, p. 187). Their appli- 
cation and survey were thereupon actually cancelled by the 
local Land Office and by the Surveyor-General at Denver. 

An application was thereupon made by the Marshall 
Silver Mining Company for an amendment of the survey 
of Tunnel Lode No. 5. After the time for McClellan and 
Webster to appeal from the action of the office had ex- 
pired without any action by them, an amended survey 
was made, and an amended plat was filed, and amended 
field notes were made. And upon these papers so amended 
the Marshall Silver Mining Company, owners of Tunnel 
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Lode No. 5, made entry, and prosecuted its application for 
patent before the General Land Office (pp. 185, 186, 187 and 
188). All these steps were taken in conformity with the usual 
practice of the local Land Office then prevailing (see page 
96). An amended survey of Tunnel Lode No. 5 was there- 
upon made, which included an area of ground which had 
(within the same outward boundaries, however) been there- 
tofore excluded by reason of the claim which had interfered 
with it, but which by that time had been cancelled and 
was as though it had never been made. All these proceed- 
ings were also in conformity with usual practice (p. 96). 
The resurvey shows that the amended plan of the Marshall 
Tunnel Lode No. 5 contained the same exterior boundaries 
as the other lode, simply including within such exterior 
boundaries so much of the acreage of the Cayuga Lode as 


‘had theretofore been supposed to be in conflict with it. 


The amended survey does not appear to have been re-adver- 
tised by the Register. Under the regulations, and the law of 
1872, it was made the Register’s duty to advertise the survey, 
and the law does not require amendments of surveys to be 
advertised. But inasmuch as the whole ground had been 
already surveved and advertised by the Register, both on 
behalf of the Cayuga claimants and on behalf of the Mar- 
shall Silver Mining Company, and as no change was made 
in the boundary or outside lines of the Marshall Silver 
Mining Company by the re-survey and amendment, the 
Register probably deemed, if he failed to re-advertise, that 
there was no occasion for any such re-advertisement, particu- 
larly as the only parties claiming to have any interest in such 
advertisement could be the Cayuga claimants only, who had 
withdrawn all application through one of them, notice of 
which withdrawal and the consequence of which, according 
to the opinion of the local Land Office in annulling the ap- 
plication and survey of the Cayuga claimants, had been 
given to the claimants, and the time to appeal from which 
had been permitted to expire without any action by them: 
the contested ground was therefore deemed by every party 
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to have been abandoned by McClellan and Webster as to 
claim of title, as it had been since 1871, and ever thereafter, 
abandoned by them asto possession. Noentry was made nor 
money tendered for entry by the Cayuga claimants until nine 
years after all this transpired. Indeed this abandonment 
is more particularly emphasized by the fact that the eject- 
ment proceedings in the District Court of Clear Creek 
County to test title were not moved by the defendants dur- 
ing the whole year 1873 and were discontinued January 
30th, 1874, by the plaintiffs without any resistance on the 
part of the defendants (p. 156). 

That amendments were allowed on applications for pat- 
ents oflodes and as thus amended that patents were in fact 
issued for property which included part of the Cayuga 
ground, and that applications were cancelled habitually 
by the Surveyor-General and by the local Land Office is 
fully shown by the testimony of Arnold, the Receiver 
(p. 125), and that the amended survey was duly forwarded 
to Washington in conformity with the application is also 
shown in the testimony of Arnold (p. 125); and also that the 
Cayuga claim was regarded as non-existent by the local 
Land Office and the Surveyor-General’s office from May 
12th, 1873, to November 30th, 1881, is also amply shown 
on the plat sheets of both offices (p. 126, Arnold’s testi- 
mony). 

It appears by careful measurements of the stakes on the 
ground of the Cayuga claim, as surveyed for patent, as 
compared with the stakes on the ground described in the 
patent actually issued in 1874 to the Marshall Silver Min- 
ing Company, that all the ground which the Cayuga 
people could claim affects but from one-tenth to one-eighth 
ot an acre of the tunnel claim No. 5 (testimony La Neve 
Kk. Foster, p. 103; testimony of Chase, p. 107, and 
Exhibit 1 of defendant’s testimony ; also map facing p. 
223). The claim made in the original location of the 
Marshall Silver Mining Company is forty-five one hun- 
dredths of an acre, and the patent as issued is for one and 
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nine-tenths ofanacre. The greater part of this discrepancy 
arose from animproper survey of the ground claimed by 
the Cayuga claimants. A re-survey of the ground as ac 
tually located shows that the interference of the Cayuga 
claim with the Marshall tunnel ground was but from one- 
tenth to one-eighth of an acre of the area of the latter (see 
pp. 103 and 107). | 
All these papers referred to, and affecting the interest o 

Webster and McClellan are, and have been since soa 
of record in the local Land Office, at Central City 
and at the Surveyor-General’s Office at Denver, Colorado, 
showing that both at the local Land Office and at the 
Surveyor-General’s Office the claim for patent and the 
survey of the Cayuga claim had been cancelled from 187 
to 1883 and the reason therefor. <All the necessary 
papers for the purpose of entitling the Marshall Silver 
Mining Company to patent were forwarded to the General 
Land Office in 1873 and remained there in due course for a 
year until reached. These papers show on their face that 
there had been an amended survey and just what such 
amendment affected. There was no concealment from 
the Government in reference to the matter of any kind 
whatever. The plat of the .original survey was for- 
warded ; the amended survey was forwarded (Record, 
p. 59); the payment shows that the acreage so claimed 
and purchased was larger than ;4°, of an acre; the 
papers before the General Land Office exhibited that 
the original number, 231, which is the Cayuga claim, was 
excluded from Tunnel Lode No. 5; that the application 
was for 1,°, of an acre ; that the final plat was so amended ; 
that any discrepancy which existed between the original 
entry as to the acreage and the final entry as made arose 
from including ground which the Cayuga was supposed 
to have claimed previously, such discrepancy and 
the cause was fully made known to the Land Depart- 
ment at Washington by the papers there filed before 
issue of patent (T'yssowski’s testimony, pp. 58-69), and 
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there was, therefore, no suppression of any kind of any 
fact important to be known by the General Land Oflice, 
much less any fraud of any kind. There was nothing 
which even accidently could have misled the Department 
at Washington. This is fully shown on pages 58, 59 and 60 
and 66 of the testimony of Tyssowski. The testimony of 
Tyssowski, which was taken to prove that the issuance of 
the patent to Tunnel Lode No. 5, was not in conformity 
with the practice of the department, is as to that point of 
no value, inasmuch as he himself confesses that it was not 
until after all these proceedings had been conducted that 
he commenced to have any information in relation to 
mineral patents, and that it was not until 1876 that he be- 
came familiar enough to be considered an expert, and that 
he did not know the usages and customs with reference to 
mining laws and regulations anterior to those dates. 
Surely if there was any irregularity with reference to the 
issuance of patent for Tunnel Lode No. 5, any such irreg- 
ularity existed to a still greater degree, as against the 
Cayuga patent of 1881, which was issued without any 
notice in conformity with law, without readvertisement, 
without compliance with the law requiring continuous pos- 
session and work of $100 per year being done upon it, and 
without notice to conflicting claimants (testimony of Tys- 
sowski, pp. 63 and 64). 

Notthe slightest evidence of any kind or nature, impugn- 
ing the good faith of the Register, Receiver, Surveyor- 
General, or of the Marshall Silver Mining Company, or 
its vendees, or of any other person connected with the trans- 
action was offered or produced in the court below in relation 
to any of these transactions, nor was the slightest effort 
made or evidence produced to support in any one par- 
ticular the charge of fraud made in the bill. 

A patent in due course was issued to the Marshall Com- 
pany in June, 1874, for Tunnel Lode No. 5, known as 
survey lot No. 247, and it was not alone Tunnel Lode 
No. 5 which was patented upon the ground to which the 
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Cayuga claimants survey extended, but at the time of 
the trial of this action, twelve entries for patent, other 
than Tunnel Lode No. 5, had been made, of which six 
had been patented and six others were in process of 
being issued between 1874 and 1883, by the Government, 
the interest of the owners of all of which will be 
disturbed and affected by the judgment in this case should 
it be adverse to the defendants (testimony of Cox, pp. 
108, 104, giving list; testimony of Chase, pp. 108, 109, and 
map facing page 223). Not one of these parties owning or 
leasing these twelve other claims is a party to the record 
herein. 

After the patent was issued and during the time that the 
ground was in the possession of the Marshall Silver Min- 
ing Company, from $25,000 to $50,000 was expended by it 
in development work down to 1879 (p. 101), then the prop- 
erty passed from the possession of the Marshall Silver Min- 
ing Company to Turnbull, and from Turnbull to the Colo- 
rado Central Consolidated Mining Company, who were both 
bona fide purchasers for value, without notice of any defect 
whatever in the title of Tunnel Lode No. 5, or of any asser- 
tion of title on the part of the Cayuga claimants. Even 
Webster admits that no work was done on the Cayuga mine 
by him or McClellan during the whole of the eight years 
prior to the time of the trial (testimony of Webster, p. 32). 

From 1873 to 1880 no claim of title was made, no notice 
was given of any such claim, no work was done upon 
Leavenworth Mountain by the claimants of the Cayuga 
mine, notwithstanding the fact that they knew that the 
Marshall Silver Mining Company was in possession and 
that many others were in possession and actively work- 
ing the ground (testimony of Hall, pp. 100 and 101). 
And thereafter when the property passed by purchase 
into the hands of the Colorado Central Consolidated 
Mining Company in December, 1879, and actively worked 
by it, no claim was made, although these claimants 
resided within two miles of the location of the mine, 
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and they must have known, as a matter of public 
notoriety, that this property, which they believed to be so 
valuable, was passing into the hands of another company 
in 1879, and must also have been aware of this fact from 
an enquiry as to the status of their own proceeding, 
the records of the deeds of the Marshall Silver Mining 
Company to Turnbull, and of the deeds of Turnbull to 
the Colorado Central Consolidated Mining Company, which 
were duly recorded in Georgetown, in Clear Creek County, 
in the town and county where the Cayuga claimants them- 
selves were residents. These deeds are dated November 
17th, 1879, and December 15th, 1879, and recorded J anuary 
6th, 1880, and January 15th, 1880, respectively. The con- 
sideration paid for all the property conveyed by Turn- 
bull to the Colorado Central Consolidated Mining Com- 
pany was $400,000, which included patent for Tunnel 
Lode No. 5 as well as other property. The consideration 
was paid wholly in money. Mr. Hall, when he men- 
tioned that he took stock for some of his interest in the 
property that was conveyed, his interest being wholly in 
the Colorado Central vein also, means thereby simply that 
he subscribed for stock of the Colorado Central Consolidated 
Mining Company and paid for it. The transaction as de- 
tailed by him shows that the whole of the money was paid 
in cash; he with others interested in the receipt of the pur- 
chase money, amounting in all to $400,000, subscribed to 
the extent of $100,000 to the capital stock of the Colorado 
Central Consolidated Mining Company. ‘Thus $300,000 of 
the moneys were subscribed by persons other than those 
who were interested in obtaining the purchase money, all 
of which went to pay for this property in controversy 
together with other property. 

The testimony is uncontradicted, conclusive and over- 
whelming that the Colorado Central Consolidated Mining 
Company exercised all proper caution in the purchase and 
relied upon the patent issued by the Government of the 
United States, and had no knowledge, information or sug- 
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gestion, and could not have had any, that Webster and Mc- 
Clelland made any claim of any kind whatever to any part 
of the property embraced in Tunnel Lode No. 5, or that 
they at any time made any such claim, and the Colorado 
Central Consolidated Mining Company was in every respect 
a bona fide purchaser for value without notice (see testimony 
of Hall, pp. 69, 70, 99 and 101; testimony of Turnbull, pp. 
91, 93, and of Baltzer, Lichtenstein, Dodge, Guion and 
Classon, pp. 224 to 233). 

The suggestion made in the brief of the appellants that 
the Colorado Central Consolidated Mining Company was a 
reorganization of the Marshall Silver Mining Company is 
utterly without foundation, there not being a particle of 
evidence to that effect. Indeed, the evidence is wholly the 
other way. The Colorado Central Consolidated Mining 
Company bought the property of the Marshall Silver Mining 
Company, also, and in greater part, property which never 
belonged to the Marshall Silver Mining Company, and never 
exchanged a single one of its shares for the shares of the 
Marshall Silver Mining Company, but paid $400,000 cash 
for the whole property and had no privity or connection 
whatever with the Marshall Silver Mining Company stock- 
holders or its officers, except as vendees of part of its prop- 
erty from the latter corporation, and the case is utterly 
devoid of any evidence supporting that assertion in the 
appellant’s brief. | 

Two years after this transfer to the Colorado Central 
Consolidated Mining Company of this property, and eleven 
years after the abandonment of work and claim of title 
thereto by McClellan and Webster and without any re- 
advertisement by them of any kind, and upon their old 
cancelled survey and application, and eight years after the 
issuance of the patent to the Marshall Silver Mining Com- 
pany to Tunnel Lode No. 5, McClellan and Webster, in 1881, 
were permitted at the local land office to make an entry 
upon this cancelled survey. The papers were transmitted 
to Washington, and within two months thereafter, in 
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January, 1882, a patent was issued (without notice to any 
interest affected thereby) to the Cayuga claimants, for the 
ground as surveyed in December, 1872. In 1883 this 
action was commenced by the United States against the 
Marshall Silver Mining Company and its vendees, the Colo- 
rado Central Consolidated Company, to set aside the patent 
to tunnel lode No. 5 on the ground of fraud by the Mar- 
shall Silver Mining Company in obtaining the same. In 
this action on the trial on the merits the United States was 
defeated ; and now since this appeal has been taken, and at 
this term of this Court, the United States, by its attorney- 
General, has come into court and declared that it had no 
interest in the subject-matter of this suit, and that the con- 
troversy involved therein is one between private parties 
only, therefore the only party which seeks equitable redress 
herein on the ground of fraud abandons the case and with- 
draws therefrom. 
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POINTS. 


I. 


The Supreme Court will not entertain an 
appeal prosecuted, or attempted to be 
prosecuted, by or on behalf of persons 
not parties to the record. 


This is the point decided in the case of 
Guion vs. Liverpool, London & Globe Ins. Co., 
109 U.S. 178; 
wherein the doctrine is declared that a person not a party 
to the decree from which the appeal is taken, cannot be- 
come a party for the purpose of the appeal, or prosecute the 
appeal, or have the same prosecuted on his account. 
See also 
Hx parte Cutting, 94 U.S8., 14. 


In both these cases it is held that the Court will not 
permit a person to intervene and become a party to the suit 
(not having been a party below), for the purpose of the 
appeal. Much more may it be argued that the Court 
will not entertain an appeal in such a caseas the one at 
bar, after the appellant of record has formally announced 
that it has no interest in the appeal. 


To the same effect is 
He parte Cockcroft, 104 U. 8., 578. 
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II, 


Inasmuch as on the merits there was no 
substantial interest in the United States 
the bill was properly dismissed in the Cir- 
cuit Court upon that ground alone. 


1. The United States have no interest in this controversy, 
having already in open court so declared and having al- 
ready patented the land to both sets of claimants. 

If this Court set aside the No. 5 patent they cannot de- 
clare the United States to be the owners of the ground, be- 
cause by the bill the United States says that it has already 
conveyed it to another. The result, then, is a decree in 
favor of the United States for the use of other parties who 
are not parties to the bill, and for whose benefit the United 
States is not competent to sue. 


2. The United States merely allows its name to be used 
in a controversy wholly between individuals, as now ap- 
pears by the disclaimer of record by the Attorney-General. 


3. The United States are under no obligation to perfect 
the title of Webster ef a/. as against the title of the prior 
patentee of the same premises, and the bill does not allege 
any such facts as would imply such relation to the suit or 
obligation to the Cayuga claimants. 


4. When the United States appear by attorney in court, 
and state that the case pending is one in which it has no 
interest, and that they do not object to a dismissal of the 
appeal, but at the same time suggest that the parties in 
interest be allowed to contest their claims on the appeal 
already taken by the Government, the appeal has no longer 
such official endorsement as should cause it to be further 
considered by the Court. 
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5. The real parties in interest are not made parties to the 
bill. 


If the above points, or any one of them, are maintained, 
the decree should be affirmed. 


In United States vs. Minor, 114 U. S., 288, 244, the 
Court say:— : 

‘‘And it may become a grave question, in some future 
‘‘ease of this character, how far the officers of the Govern- 
‘*ment can be permitted, when it has no interest in the 
‘‘ property or in the subject of the litigation, to use its 
‘*name to set aside its own patent, for which it has received 
‘*full compensation for the benefit of a rival claimant.”’ 


In United States vs. Throckmorton, 98 U.8., 61, 71, the 
Court say: — 

‘*It would be a very dangerous doctrine, one threaten- 
‘‘ing the title to millions of acres of land held by patent 
‘‘from the Government, if any man who has a grudge 
‘or a claim against his neighbor can, by indemnifying the 
‘*Government for costs, and furnishing the needed stimu- 
‘‘lus to a district attorney, institute a suit in chancery in 
‘the United States to declare the patent void. It is essen- 
‘* tial, therefore, to such a suit, that without special regard 
‘*to form, but in some way which the Court can recognize, 
‘¢it should appear that the Attorney-General has brought 
‘‘it himself, or given such order for its institution as will 
‘¢make him officially responsible for it, and show his con- 
‘‘ trol of the cause.”’ 


Both these cases are cited and approved in United States 
vs. San Jacinto Tin Co., 125 U.8., 273, 281, 282, 286, and the 
Court use the further language :— 

‘And if it is apparent that the suit is brought for the 
‘* benefit of some third party, and that the United States 
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‘‘has no pecuniary interest in the remedy sought, and is 
‘‘under no obligation to the party who will be benefited to 
‘* sustain an action for his use; in short, if there does not 


‘appear any obligation on the part of the United States to | 


‘‘the public, or to any individual, or any interest of its 
‘‘own, it can no more sustain such an action than any 
‘* private person could under similar circumstances.”’ 


And in United States vs. Beebe, 127 U. 8., 388, 342, the 
Court again recognize the fact that the Government to set 
aside a patent must either have an interest or be ‘‘ under 
‘‘ an obligation respecting the relief involved :’’ — | 

‘‘If a patent is wrongfully issued to one individual 
‘* which should have been issued to another, or if two pat- 
‘‘ ents for the same land have been issued to two different 
‘* individuals, it may properly be left to the individuals to 
‘‘ settle, by personal litigation, the question of right in 
‘* which they alone are interested. But if it should come 
‘* to the knowledge of the Government that a patent has 
‘* been fraudulently obtained, and that such fraudulent pat- 
‘¢ ent, if allowed to stand, would work prejudice to the in- 
‘* terests or rights of the United States, or would prevent 
‘* the Government from fulfilling an obligation incurred by 
‘it, either to the public or to an individual, which per- 
‘* sonal litigation could not remedy, there would be an oc- 
‘* casion which would make it the duty of the Government 
‘* to institute judicial proceedings to vacate such patent.” 

It is conceded of record that the Government has no 
interest. 

Is it, however, under an obligation to set aside its prior 
patent in favor of the junior patentee ? 

We maintain— 

(a.) That it was under no such obligation. 

(6.) Even if under such obligation it cannot exercise it 
after it has granted a second patent and parted with its 
entire interest. 

(a). Lt was under no obligation. 


—" 
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The Cayuga claimants had no vested right. They had 
made no payment and were mere ex parte applicants for 
title who had not yet paid its price or entered into any 
contract binding them to take the land. 

The Yosemite Valley Case, 15 Wall., 77 


There is no implied warranty to one who takes a second 
deed with knowledge of a prior grant of the same 
premises. 

Its obligation is confined to cases of fraud or gross irregu- 
larity clearly proved and acted on before the property has 


‘ come to a bona fide purchaser for value without notice, or, 


at least, without laches. 
The Maxwell Land-Grant Case, 121 U. 8., 329, 
CO olor ado Coal and Iron Compan y vs The 
United States, 123 U. 8., 307. 
United States vs. Throckmorton, 98 U.S., 61. 


There can be no obligation upon the Government to do a 
vain thing in favor of the Cayuga claimants. It is to be 
assumed that the Government knew what has been estab- 
lished by the evidence, and was of record, namely, that 
title had passed to the Colorado Central Consolidated 
Mining Company; that that company had, by the transfer 
of December 15th, 1879, become a bona fide purchaser for 
value and without notice, and that neither the Cayuga claim 
nor an action by the United States could prevail as against 
the title of the Colorado Central Consolidated Mining 
Company, even though fraud had been proved on the part 
of the patentee. 

Colorado Coal & Iron Co. vs. United States, 123 
U.S8., 307. 


(b.) They could not sue, having no interest, or at least, 
must have made the real parties in interest parties to the 
record in some form. 
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In the bill to set aside a patent, the equitable owners 
must be parties. 
United States vs. Central Pacific RR., 11 Fed. 
Rep., 449, 458. | 


The decree, whatever it be, cannot bind the Cayuga 
parties. Is it, then, just for the Court to givea decree upon 
a case with such parties, that while, if against us, it would 
entirely cancel our title, and, if in our favor, it would 
not be binding against our adversaries ? 


IIt. 


The decree of the Court below in this case 
should be affirmed, because the appeal is 
not formally within the rules of practice 
upon which the Court insists. 


The case was tried on its merits and there are no findings 
of fact or law except the decree dismissing the complaint 
and no exceptions to rulings or decision, and no specifica- 
tions of error on the record. 

Rev. Stat. of the U. S., Sec. 698. 
Rev. Stat. of the U. &., See. '750. 


‘‘There shall be annexed to and returned with any 
‘‘ writ of error for the removal of a cause, at the day and 
‘‘ place therein mentioned, an authenticated transcript of 
‘the record, an assignment of errors, and a prayer for 
‘* reversal, with a citation to the adverse party.”’ 
Rev. Stat. of the U. 8., Sec. 997. 


‘* Appeals from the Circuit Courts and District Courts 
‘‘acting as Circuit Courts, and from District Courts in 
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‘prize causes, shall be subject to the same rules, regula- 
‘tions and restrictions as are or may be prescribed in 
‘*law in cases of writs of error.’ 

Rev. Stat. of the U. S., Sec. 1012. 


By the Judiciary Act the manner in which appeals in 
equity may be prosecuted, and the form in which the issues 
to be reviewed shall be brought to the attention of the 
Appellate Court, are set forth in the preceding sections 
with particularity, and the Court has shown an inclination 
to hold parties to a reasonably strict conformity to these 
rules in respect of the manner in which appeals are 
prosecuted. 

The act of March, 1803, which confers the right of appeal 
from decrees in Chancery, subjects such appeals to the 
rules and regulations which govern writs of error; under 
this act it has always been held that an appeal may be 
prayed in court at the time the decree is pronounced, but 
if the appeal be prayed after the Court has risen, the 
party must proceed in the same manner as had previously 
been directed in writs of error. 

Yeaton vs. Lenox, 7 Pet., 220 (opinion by Chief 
Justice Marshall); 
wherein it was held that the record having been brought 
up irregularly, the cause must be dismissed. 
See 
Faw vs. Marsteller, 2 Cranch, 10, particularly 
the foot note. 
Peyton vs. Brooke, 3 Cranch, 92. 


wherein Chief Justice Marshall said : 

‘‘We wish to give general notice to the gentlemen of the 
‘‘bar that unless statements of the case are furnished ac- 
‘‘cording to the rule, the cause must either be dismissed 
‘‘or continued.’’ 
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By ‘‘according to the rule,’ his Honor undoubtedly 
meant, according to the statute; that is, those sections of 
the Judiciary act theretofore passed and hereinbefore cited. 

See also 

| The Catharine, 7 Cranch, 99. 


Counsel for appellees recognize, as of course, the practice 
of this Court to consider Chancery cases de novo on all the 
evidence and pleadings in the case, when properly brought 
here from the Circuit Courts. Our books of learning are full 
of cases iterating and reiterating this rule of practice. 

Murdock vs. City of Memphis, 20 Wall., 590, 
621, 622, 623. 


But we respectfully urge that the manner of presenting 
the appeal is of the essence of the matter. It must be 
presented in conformity to the rules of practice and the 
requirements of the statute, or the Court cannot en- 
tertain it. : 
Murdock vs. City of Memphis, 20 Wall., 590, 

625. 

Villabolos vs. United States, 6 How., 81. 
Castro vs. United States, 3 Wall., 46, 49. 


We submit, moreover, that, under the circumstances 
of this case, we are not within the particular ruling of the 
case of Flanders vs. Tweed, 9 Wall., 425, but rather that 
we come fairly within the general rule declared in that 
case, to wit, that, according to the general course of pro- 
ceedings of this Court in cases of this kind, the judgment 
below ought to be affirmed. Neither are we within the 
rule declared in the case of School District of Ackley vs. 
Hall, 106 U. 8., 428, because in that case, although the re- 
porter includes no statement of facts, it may be assumed 
from the language of the Court that there was some 
especial equity which entitled the prevailing party to the 
ruling therein made. 
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IV. 


When the United States voluntarily be- 
comes a suitor in a Court of Chancery, it 
stands upon the same footing, qua suitor, 
as a private individual. 


This is especially the rule when the United States is a 
party to a suit in equity in one of the courts of the United 
States, and in such a case, the proposition for which 
we here contend is settled law. 

Fink vs. O Neil, 106 U. 8., 272. 

United States vs. Tellow, 2 Lowell, 159. 

United States vs. Flint, 4 Sawy., 42. 

Fendallvs. The United States, 14 Ct. of Cl., 247. 

United States vs. White, 17 Fed. Rep., 561. 

United States vs. Colgate, 21 Fed. Rep., 318. 

United States vs. The Union National Bank, 10 
Ben., 408. 


So also the Government is not exempt from the funda- 
mental rule that he who asks equity must do equity. 
Brent vs. The Bank of Washington, 10 Pet., 596, 
615. 
United States vs. Flint, 4 Sawy., 42. 


In this case, therefore, if the United States seek to set 
aside our patent upon the ground of fraud or upon any 
other ground, the Government, in conformity to the rule 
applicable to other suitors who seek to rescind for fraud, 
must first tender to us the purchase price. 

In United States vs. White, 17 Fed. Rep., 561, this pre- 
cise question was involved and the Court held that there 
must be an antecedent tender of the purchase price. 


Neblett vs. MacFarland, 92 U. 8., 101, 103. 
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Where the Court sets forth the general rule here applicable 
in the following language: ‘‘In cases of this character the 
‘* general principle is, that he who seeks equity must do 
‘equity; that the party against whom relief is sought shall 
‘* be remitted to the position he occupied before the transac- 
‘* tion complained of. The Court proceeds on the principle, 
‘* that, as the transaction ought never to have taken place, 
‘‘ the parties are to be placed as far as possible in the situa- 
‘*tion in which they would have stood if there had never 
‘* been any such transaction. Bellamy vs. Sabine, 2 Phil., 
** 495; Samy vs. King, 5 H. L., 627; W. B. of Scotland vs. 
‘* Addie, L. R., 1 Scotch App. Cas., 162; Gatley vs. Newe’l, 
‘¢9 Ind., 572; Johnson vs. Jones, 13 Sm. & M., 580; Kerr 
‘on Fraud, 335, 348.’’ This is, no doubt, the generalrule. 


See also 
Grides vs. Sanders, 98 U.8., 55. 


Conceding the rule that the Court will not impute laches 
to the Government, and that the Government may not be 
barred by a State statute of limitations from suing in one 
of its own courts, counsel for the appellee respectfully insist 
that such exemptions cannot be claimed to apply in cases 
where the Government sues merely to assert the alleged 
claims of some third parties. 

Hayner vs. Stanly, 13 Fed. Rep., 217. 
United States vs. White, 17 Fed. Rep., 565. 


The Statute of Colorado makes an adverse possession 
under color of title for a period of five years a complete 
bar to an action for ejectment. 

‘*That every person in the peaceable and undisputed 
‘* possession of lands or tenements, including mining claims 
‘*under claim and color of title, made in good faith, * * * 
‘who shall for five successive years hereafter continue in 
‘*such possession, * * * shall be held and adjudged to be 
‘*the legal owners of said lands.’’ (Sec. 2186). 

‘* The two preceding sections shall not apply to lands or 
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‘‘tenements owned by the United States, except as to the 
‘* possessory rights of parties claiming to hold such lands 
‘‘or mining claims under and in accordance with the laws 
‘of the United States, the laws of this State, and the min- 
‘‘ing laws, regulations and customs of the several mining 
‘* districts wherein such land or mining claims may be situ- 
“ate,” © * * Bee, S18.) 

‘‘Tn all cases at law or in equity brought to recover the 
‘* possession of any lands, tenements or mining claims, ex- 
‘‘cept in actions of ejectment, the party defendant may 
‘* plead such possession, payment of taxes as aforesaid, in bar 
‘‘ of such action, and on failure to plead such possession 
‘‘and payment of taxes, the right of the said defendant to 
‘‘avail himself of the benefit of said statute shall be deemed 
‘waived by the said defendant.’’ (Sec. 2189). 

Gen. Stat. of Colo., Sec. 2186 to 2189. 


And in cases where relief is demanded upon the ground 
of fraud, suit must be commenced within three years after 
the discovery of the fraud. 

‘‘ Bills for relief, on the ground of fraud, shall be filed 
‘‘within three years after the discovery by the aggrieved 
‘‘party of the facts constituting such fraud, and not after- 
‘* wards.”’ 

Gen. Stat. of Colo., Sec. 2174. 


The bill, moreover, must, in a case where it is filed more 
than three years after the fraud complained of should pre- 
sumably have been discovered, specify the time when the 
fraud was actually discovered. 

The case at bar, furthermore, involving the title to 
mining property, is one in which the doctrine of laches is 
more strictly insisted upon than in other cases. 

It follows, therefore, necessarily that the Government 
cannot, any more than any private litigant, take advantage 
of its own default or of the negligence, mistake or fraud of 
its duly accredited agents. In this case, if the decree shall 
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go for the appellant, the default of the Register the gov- 
ernment Officer, in failing to advertise the amendment to 
survey will avail the Government as against the appellees, 
years after the expenditure by the Marshall Silver Mining 
Company, and subsequently by its vendee, of about fifty 
thousand dollars on work and improvements, and a propor- 
tion of four hundred thousand dollars in purchase money. 
It is not believed that the Court will give even the Fede- 
ral Government such an undue and inequitable advantage 
over its own citizens in a court of equity. 


V. 


The United States cannot maintain a bill 
to set aside a patent when it has no sub- 
stantial interest in the controversy, and 
where the real contention is between two 
sets of private parties, each claiming the 
title. 


This rule is established by the recent decisions of the 
Court in the cases of the United States vs. San Jacinto Tin 
Co., 125 U. 8., 278, and the United States vs. Beebe, 127 U. 
S., 338. 

The only exception to the rule so lately stated in these 
cases under which appellant could have color to claim to 
come, would be that the United States were bound to make 
good its title to one of the claimants, and in this case to the 
Cayuga. 

But it was under no contract or moral obligation so to 
do. The Cayuga, when the Marshall Company paid its 
money and entered the land, was only pressing an ex parte 
proceeding to perfect title. It had not paid its money, 
made entry and received a vested right, and its title and 
right were junior to those of the Compass and Square claim. 

The Yosemite Valley Case, 15 Wall., 77. 
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We contend that the No. 5 patent, if invalid at all, was 
necessarily either void or voidable. If void, the Cayuga 
patent, as soon as it was issued, gave its owners a complete 
remedy at law upon which they could have maintained 
ejectment, which would oust the jurisdiction of equity; 
and if voidable the only remedy was by proceedings in the 
name of the injured parties to have the senior patentee 
declared to hold in trust for the junior. 

Johnson vs. Towsley, 13 Wall., 72. 
Hayner vs. Stanly, 13 Fed. Rep., 217. 


The ground cannot revert to the Government of the 
United States if this patent should be setaside. It would go 
to an adverse claimant, who has been at one time a latent 
contestant for it since 1871. Hence the Government of the 
United States has no interest in the result. It is not an 
indemnitor of the claimants of the Cayuga lode patent, 
issued in 1882, to make good their title, inasmuch as these 
claimants obtained their patent after a patent had pre- 
viously been issued by the Government of the United 
States on the same ground, and with knowledge that such 
patent had been issued; and such second patent was issued 
simply for the purpose, if it had any purpose at all, to 
give a colorable basis for the maintenance of this action. 
And such parties must be made parties to the bill. 

United States vs. Central Pacifie R.R. Co., 11 
Fed. Rep., 449, 458. 


VI. 


The only possible ground upon which the 
obligation of the Government to make 
good the Cayuga claim as against the 


Marshall Silver Mining Company can rest, 


is that the Cayuga claimants have a prior 
title and a superior equity, which have 
been neither lost nor impaired by laches, 
abandonment, neglect or non-compliance 
with law. 


It has been shown that the irregularities in the Cayuga 
patent are greater and more essential than those in the 
patent attacked in the bill, or than those, if any there be, 
which affect the later patent. 

This second patent is tainted by irregularities infinitely 
worse than any which are laid to the door of the patent 
issued to the Marshall Silver Mining Company. It was 
issued without any new application, without new advertise- 
ment, eight years after the application had been previously 
cancelled and stricken from the record and while it re- 
mained cancelled in the local Land Office, without any 
notice to any person; during all which time the Marshall 
Silver Mining Company or its vendees were in possession, 
without intimation from any source of the now alleged 
irregularity in the No. 5 patent. 

When the No. 5 was entered and patented, supposing it 
was upon a wrongful ruling, the duty of the Cayuga claim- 
ants was to appeal. Or if they failed to appeal they could 
file their bill to have the patentee of No. 5 declared trustee 
to the extent of the conflict. Upon the passing of its title 
to the Marshall Company (also upon ez parte proceedings) 
the Government parted with all interest in the land, and it 
henceforth became a controversy between the claimants of 
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the ground, either for the No. 5 to maintain its legal title 
or for the Cayuga to have the No. 5 patent declared to be 
held in trust for its benefit. But the Cayuga claimants, 
with full notice of the abandonment of their claim and the 
prosecution of the Marshall claim to p>tent and of the 
transfer to bona fide purchasers, slept on their rights, if any 
they ever had. 


Wee . 


There was no fraud whatsoever in the 
procurement of the patent. 


The Chancellor will not infer fraud from mere allegations 
in the bill; neither can fraud in fact be found in equity on 
less evidence than would be required to authorize a jury 
to find the same fact at law. In such a case as this, there- 
fore, fraud must be proved as alleged in the bill, or such 
circumstances must be shown to exist as warrant a Court 
of Chancery in the presumption of fraud. This is conceded 


learning. 
Marksbury vs. Taylor, 10 Bush., 519. 


The proof in'this case is, it is to be observed, wholly 
silent on the allegations of fraud, neither was there any 
attempt whatsoever to fasten such notice or knowledge 
upon us as might vitiate our title. The brief of the coun- 
sel who appear and are allowed to speak in the name of 


the United States attempts, however, to make a case of 


constructive fraud. In this we cannot follow him, for it 
would only mislead the Court in pursuit of shadows. The 
bill charged that the Register and Receiver and the attor- 
neys and officers of the Marshall Company conspired 
together to obtain the withdrawal of Rist and a pretended 
adjudication upon such withdrawal (p. 5). The complain- 
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ant offers no testimony whatever on this averment. On 
the contrary, we call several of the parties designated, who 
show the whole thing to have been the voluntary action of 
Rist himself. And as strong collateral confirmation of 
their positive testimony was the fact that two years before, 
in 1871 (page 182), he had personally dismissed or at- 
tempted to dismiss the law proceedings begun in the ter- 
ritorial court over the same controversy in its original 
shape, and that all that was done thereafter was in con- 
formity with the usual practice of the local land office. 


VIII. 


There was no irregularity, mistake or 
inadvertance in the issue ofthe patent. 

Mere technical and trifling irregulari- 
ties, if any there were, are no ground for 
maintaining this action. 


But is this irregularity sufficient to even render the 
patent voidable ? 
The want of authority which makes a patent void means 
a total want of authority to issue the patent; not a latent 
impropriety in issuing the patent. 
Kahnvs. Old Telegraph Mining Co., 2 Utah, 174. 


There was a question for the Register and Receiver to 
pass upon. They did pass upon it in a semi-judicial capa- 
city. 
| Johnson vs. Towsley, 13 Wall, 72. 


No appealwas taken. Did it not become res adjudicata ? 
And was not the decision right in the first instance ? 
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Conceding for the sake cf argument that the requirement 
that there be sixty days publication is mandatory, and that 
a patent issued without such publication would be void- 
able, nevertheless, if this land was not advertised in the 
No. 5 application it was advertised in the Cayuga applica- 
tion. It was thus in fact advertised at least once, if not 
twice, each application being a proceeding in rem. The 
entire papers on both applications are in evidence, and they 
develop the fact that the only claimants to this land were 
the No. 5 owners and the Cayuga claimants, and, therefore, 
so far as the United States Government, the patentors, is 
concerned, the land was advertised in compliance with law, 
and the question comes back as to which of two claimants 
are entitled to it. 

It is manifest that both these parties were after the same 
ground. It seems, further, self-evident that when the 
Land Office set aside the Cayuga application the Cayuga 
claimants considered the matter at an end, and never at- 
tempted to revive it until the sudden life given to their pro- 
ceedings by the action of the Department in 1881 (p. 119). 
Arnold, Receiver, states that official notice was given, and 
his personal recollection that he learned it was received. 
Brune, the surveyor ‘(p. 97) says he gave McClellan notice 
shortly after the withdrawal of the application, and Mar- 
shall (p. 112) says he informed his attorney. 

It would be an incredible fact, if living in the immediate 
vicinity they did not know of every incident. Besides, 
knowledge is not needed where the parties were in interest, 
and the whole matter was spread on the face of their own 
records ; in such case notice is imputed. 
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IX. 


Upon the facts as proved there can be no 
pretence that the patent was issued il- 
legally and without authority of law. 

The Government owned the land and had 
power and title to convey. 


It is not sufficient, in order to avoid a patent, to show 
that there may have been error in adjudging the title to the 
patentee. It must appear that, by the law properly 
administered, the title should have been awarded to the 
claimant; that is to say, mere technical or minor irregular- 
ities in respect of the issue of the patent are not suflicient 
to invalidate it. : 

Bohall vs. Dilla, 114 U.8., 47, 51 (citing Smelt- 
ing Company vs. Kemp, 104 U.58., 636, 647, 
and Bogg vs. Merced Mining Company, 14 
Cal., 279, 363). 


This is also the rule declared in Sparks vs. Pierce, 115 
U. S., 408, 418, and it is perhaps a refinement upon the 
general rule that in an action of ejectment the plaintiff 
must recover upon the strength of his own title and not 
upon the weakness of his adversary’s. 

If fraud or mistake is charged, and if upon that ground 
it be alleged that the patent was improperly issued, the 
burden is upon the claimant to clearly establish such fraud 
or mistake, and,in order that it may avail to invalidate the 
patent, it must appear that the fraud affected the decision 
of the Land Office, and that but for such fraud the claimant 
would be entitled to the patent. 

Lee vs. Johnson, 116 U.8., 48. 


The rule that ‘‘ he who is first in time is prior in right,”’ 
as declared in McCreery vs. Haskell, 119 U. 8., 327, must 
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be interpreted in the light of the further rule therein 
especially emphasized, that the assertion of the prior title 
must be a continuous, open and notorious claim. A claim 
that is merely prior in time will be, if it has been aban- 
doned, no ground for an invalidation of a later patent. 
See also, as supporting our contention : 
Glacier Mountain Silver Mining Company vs. 
Willis, 127 U. S., 471, 481. 
United States vs. Beebe, 127 U.S., 338. 
Moore vs. Steinbach, 127 U. 8.. 70. 
United States vs. The San Jacinto Tin Company, 
125 U.S., 273. 
Maxwell Land-Grant Case, 121 U. 8., 325. 


x. 


If this appeal is to be entertained at all it 
must, in view ofthe Government disclaimer 
of interest in the subject-matter of the liti- 
gation, be treated as a controversy be- 
tween the Cayuga Claimants and the Colo- 
rado Central Consolidated Mining Com- 


pany. 


In such an action the Cayuga Claimants would have no 
standing and could not prevail because of the bar of the 
statute of limitations of Colorado. 

Genl. Stat. Colo. (cited above). 


But even if that statute were not a bar, these claimants 
would be estopped in equity by their own laches from 
asserting their title against the Colorado Central Con- 
solidated Mining Company, inasmuch as the property 
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in question had been for at least ten years in the 
undisturbed possession of its vendors, the Marshall Sil- 
ver Mining Company; had been operated as a mine 
by it; had been perfected by patent, and during the 
whole of the said period of time, or at any time prior to 
the purchase by the said Colorado Central Consolidated 
Mining Company of the property in question, and subse- 
quent to the issuance of the patent by the United States 
Government, the claimants of the Cayuga commenced no 
action nor asserted any claim thereto, which would have 
served as notice, and thereby have prevented the purchase 
of Tunnel Lode No. 5 by the Colorado Central Consolidated 
Mining Company. The Cayuga claimants and the United 
States in their behalf are therefore estopped by laches 
from asserting a title to the detriment of the Colorado 
Central Consolidated Mining Company at this late day. 

Cincinnati vs. White, 6 Pet., 481. 

Manufacturers’ & Traders’ Bank vs. Hazard, 30 

N Y., 226. 

Elinendorf vs. Taylor, 10 Wheat., 152. 

Piatt vs. Vattier, 9 Pet., 405. 

Kennedy vs. Georgia State Bank, 8 How., 586. 

Godden vs. Kimmell, 99 U.S., 201. 


The Cayuga claimants, moreover, had actual notice in 
1872 of the ruling of the local land office that their claim 
was cancelled. 


1. By the official letter from the local land office (State- 
ment, pp. 5 and 6, supra). 


2. Brune gave McClellan actual verbal notice (Statement, 
pp. 5 and 6, supra). 


3. They had the notice of record; all the proceedings 
showing that their survey had been vacated, and that Tun- 
nel Lode No. 5 had gone to patent, and that many other 
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lodes had been patented over ground, at some time prior to 
and during 1872, claimed by them were duly on record in 
the local land office. 


4. They had notice of the cancellation through notice 
given to their attorney, Bradford, in 1873 (Statement, pp. 
5 and 6, supra). 


5. They were bound to take notice, and therefore in con- 
templation had notice of what took place in their own 
application for a patent between 1872 and 1881. 


6. They had constructive notice upon the ground declared 
by this Court in the case of Hughes v. United States, 4 
Wall., 232, 236, in the following language : 


‘“The patentee cannot complain. of the proceeding, for 
‘the open, notorious, and exclusive possession of the 
‘premises, by the parties claiming under Goodbee, when the 
‘‘the patentee made his entry and received the patent, 
‘‘ was sufficient to put him upon inguiry as to the interests, 
‘‘ legal or equitable, held by them; and if he neglected to 
‘*make the inquiry, he is not entitled to any greater con- 
‘‘ sideration than if he had made it and ascertained the 
‘actual facts of the case.’’ 


In the face of this notice, actual and constructive, as 
imputed to them in the language of the Court, the Cayuga 
claimants made no claim of title and did no work upon 
the claim from 1873 to 1881—two years after the property 
passed into the hands of the Colorado Central Consolidated 
Mining Company—although they resided within two miles 
of the ground in question, and were themselves at that time 
actively engaged in mining operations. 

The Government having disclaimed interest, and the 
controversy thereby becoming practically one between 
private parties claiming the same tract, the doctrine of 
Beard vs. Federy, 3 Wall., 478, 492, is applicable, to the 


effect that a patent having been issued and recorded, all 
the requirements preliminary to the issue thereof have 
been fully complied with is presumed, and that this pre- 
sumption is not open to rebuttal, as between such private 
parties. 
See also 
Smelting Co. vs. Kemp, 104 U. S., 636. 


XI. 


Inasmuch as there is no equity in the 
Cayuga claim there is no equity in the bill. 


Ina suit to charge the holder as trustee for another, it is 
not sufficient to show that it was error to grant him that 
patent. It must further appear that it should have issued 
to the plaintiff, or that plaintiff was the rightful owner. 


Bohall vs. Dilla, 114 0. S., 47. 


But if this No. 5 patent is to be set aside and the title to 
go to another, will this Court give it to one who has been 
affirmatively proved to have no valid possessory claim ? 

In the first place we prove by the witnesses Cox (p. 1/6), 
O’ Bryan (p. 114), Kelso (p. 115), Hurd (p. 117), Old (p. 
132) and Robeson (133) that they had no lode in their 
alleged discovery. 

And when it comes to the location certificate we have an 
instance without precedent of four records made in four 
different directions so as to claim four locations from the 
same discovery shaft (see map inserted at page 223). 

The four location certificates are found on pages 179, 180 
and 181, made and recorded the same day by the same per- 
sons, from the same hole, Afterwards, when patent was 
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applied for, one of these records is taken and the others 
disclaimed. Instead of staking it out, as originally claimed, 
it is made to run at right angles to its original course, as 
the map referred to will show. 

On the cross-examination of McClellan and Webster (pp. 
78 and 86), there is a hopeless attempt by them to locate 
indefinitely on the mountain side holes that never existed, 
and would contradict the record if they did exist, for the 
record calls for the same identical spot. 

In addition to this, the statute in force at that time 
allowed only 1,400 feet to be taken up by one location (Act 
of February 9th, 1866). In addition, the statutes since 1872 
require $100 worth of work upon each elaim each year until 
patented, and the uncontradicted testimony shows that 
from 1872 until after the issuance of the patent in 1882 the 
ground was never touched by the Cayuga parties. Or if it 
be said that we were in the adverse possession thereof, the 
same law which requires annual labor should not allow of 
such neglect that ten annual periods should pass without 
at least demand for possession. 

No one out of possession can make application for a 
patent. 

Copp’s Mining Laws, p. 256 (2d ed.) 


It is conceded that the Cayuga claimants were out of 
possession after 1871. 
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The Colorado Central Consolidated Min- 
ing Company is a bona fide purchaser 
for value and without notice, and is 
therefore a party which especially com- 
mends itself in such a case as this to the 
protective jurisdiction of a court of equity. 


We contend that there is no evidence of fraud or mistake, 
and therefore no justification for a reversal of the decision of 
the Circuit Court even if the Marshall Silver Mining Com- 
pany had been the only defendants herein. But even if there 
had been fraud by the Marshall Silver Mining Company in 
obtaining its patent, or mistake on the part of the Govern- 
ment in granting it, the Colorado Central Consolidated 
Mining Company, being a bona fide purchaser, is not 
affected thereby. 

Colorado Coal and Iron Co. vs. United States, 
123 U. 8., 307. 
See also statement of facts—supra. 


From November, 1879, to January, 1880, the negotiations 
were pending which passed this title to the Colorado Cen- 
tral Consolidated Mining Company. The consideration 
paid by Turnbull was about $175,000, and by the Colorado 
Central Consolidated Mining Company $400,000, for prop- 
erty of which that previously owned by the Marshall 
Company was but apart. The sale was for cash from the 
Marshall Company and others to Turnbull, and for cash from 
Turnbull to the new company. There can be no honest pre- 
tence from the evidence, of a reorganization of the Marshall 
Co. Hall, who had been an officer of the Marshall Com- 
pany, states that he owned but one share of its stock, and 
took no active part in its management. 

The doctrine of innocent purchasers for value applies as 
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fully in cases where the United States is only a nominal 
party as in any other case. | 
The ground of exercising equity jurisdiction for the 
vacating of a patent by the United States is precisely the 
same as that which would justify, a private individual in 
breaking and setting aside his own solemn act. 
United States vs. White, 17 Fed. Rep., 561. 


It must be either upon the ground of fraud or of glaring 
mistake of fact. The Government cannot set aside its own 
acts for the mistake of law of its own officials. There is no 
fraud in this case. What is proved at most is a mere 
irregularity, for which, as a basis, no private contract 
would be set aside as between the parties themselves, much 
less as between the vendor and innocent third parties. If 
this patent can be set aside on the grounds herein men- 
tioned, all patents issued under the mineral laws are in 
jeopardy because any mistake in the procedure, however 
innocently made, can at the instance of adverse claimants 
who are disappointed in a contest before the Land Office, 
either local or at Washington, move the Attorney-General 
of the United States to vacate. 

Colorado Coal and Iron Co. vs. United States, 
123 U. S8., 307. 

See also | 
Smelting Co. vs. Kemp, 104 U. 8., 636. 
Steel vs. Smelting Co., 106 U. 8., 447. 
The Yosemite Valley Case, 15 Wall., 77. 
Maxwell Land-Grant Case, 121 U.8., 325. 
Frisbie vs. Whitney, 9 Wall., 187. 

No notice or knowledge of either Hall or Marshall, if 
proven, can be imputed to the Colorado Central Consolida- 
ted Mining Company. The relation between these parties 
was that of vendor and vendee. There was, therefore, no 
privity, and the dealing between them wasat arm’s length. 
Marshall was never a director of the Colorado Central Com- 
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pany, and Hall only became so a few years after the pur- 
chase, and he had no knowledge of the Cayuga claim. 


XIII. 


This bill could not be maintained to va- 
cate the whole patent, even if the fraud 
and mistake alleged in the bill had been 
proved, because such alleged fraud and 
mistake cannot in any degree effect or 
taint; the original survey of Tunnel Lode 
No. 5, approved December 10th, 1872. 


In no sense and in no manner cana bill be maintained 
under the existing authorities as to the whole patent, even 
if the United States can maintain such an action for the 
benefit of the Cayuga claimants, when the Cayuga claim- 
ants are entitled to but a part of the ground thus covered; 
and whatever irregularity existed only affected such part. 

Krom the evidence it is clear that the Compass and 
Square lode, also owned by the Marshall Silver Mining 
Company, was older and superior to the Cayuga claim. 
Hence there is no equity in that claim which affects either 
the Marshall Silver Mining Company or the Colorado Cen- 
tral Consolidated Mining Company. 


AIV. 


The judgment of the Court below should 
be affirmed, with costs. 
SIMON STERNE, 
R. S. MORRISON, 
Solicitors and of Counsel for Appellees. 
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S. B. SHOTWELL VS. S. A. MOORE, AS TREASURER, &C. 1 


1 Transcript. 
THE STATE OF Onto, City of Columbus: 


At a supreme court of the State of Ohio begun and held at the 
court-room, In the capitol, in the city of Columbus, on the third day 


‘of January, 1888, before the Hon. Selwyn N. Owen, chief justice; 


Hon. Thad. A. Minshall, Hon. Marshal J. Williams, Hon. William 
T. Spear, and Hon. Franklin J. Dickman, judges thereof. 


STEWART Bb. SHOTWELL 
VS. 
SAMUEL A. Moorg, as Treasurer of Harrison County, Obio. 


{rror to the ciruit court of Harrison county. 


se it remembered that heretofore, to wit, on the 12th day of Feb- 
ruary, A. D. 1887, came said Stewart B. Shotwell, plaintiff in error, 
and filed in our said court the following petition in error, waiver of 
summons, and printed record, to wit: 


Petition in Error. 
In the Supreme Court of Ohio. 


STEWART B. SHOTWELL, PI’ff, 
vs. 
SAMUEL A. Moore, as Treasurer of Harrison County, Ohio, Def’t.- 


2 ~The said plaintiff, Stewart B. Shotwell, complains of the 

defendant, Samuel A. Moore, treasurer of Harrison county, 
Ohio, for that, at the November term of the circuit court, A. D. 1886, 
for the county of Harrison, the said defendant, as such treasurer, 
recovered a judgment by the consideration of said court against the 
said Stewart B. Shotwell in a certain action then pending in said 
court, wherein the said Samuel A. Moore, as such treasurer, was 
plaintiff and the said Stewart B. Shotwell was defendant, a copy 
of the record of the judgment and proceedings in which case, duly 
certified, is hereto attached, marked “A,” and made a part of this 
petition ; and the said Stewart B. Shotwell avers that there is error 
in the said record and proceedings of the circuit court in this, to 
wit: 

1. The said circuit court erred in reversing the judgment of the 
court of common pleas and rendering judgment against the said 8. 
Bb. ~_—- ell. 

The said judgment was given for the said Samuel A. Moore, as 
oe treasurer, when it should have been given for the said Stewart 
B. Shotwell, according to the law of the land. 

The said plaintiff therefore prays that the said judgment 
o may be reversed and the said plaintiff restored to all things 
he has lost by reason thereof. 
J. M. ESTEP, 


Attorney for Plaintiff in Error. 
1—1030 


9 STEWART B. SHOTWELL VS. 
Said waiver of summons filed therewith is as follows, to wit: 
Waiver of Summons. 
In the Supreme Court of the State of Ohio. 


STEWART B. SHOTWELL, Plaintiff in Error, 
US. 


SamueEL A. Moore, as Treasurer of Harrison County, Ohio, De-_ 


fendant in Error. 


The undersigned defendant in error hereby enters his appearance 
in the above action and wartves the issuing of summons or other 
notice to him. Healso acknowledges the ‘receipt of two copies of 
the printed record of the case. 

Jan. 31st, 1887. 

SAMUEL A. MOORE, 
As Treasurer of Harrison County, Ohio, 
By JOHN M. GARVEN anpb 
D. A. HOLLINGSWORTH, 
His Attorneys. 


Said printed record filed therewith and referred to in said petition 
in error as “ copy of record marked A” is as follows, to wit: 
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+ Copy of Record “A. 


THE STATE OF OHIO, 
Harrison County, 
In Common Pleas Court. September Term, 1886. 


8S. 
j 


ALBERT J. HARRISON, as Treasurer of Harrison County, Ohio, 
US. 
STEWART B. SHOTWELL. 


Civil action. 


Be it remembered that heretofore, to wit, February 19th, 1886, 
plaintiff filed in the office of the clerk of the court of common pleas 
of Harrison county, Ohio, his petition, which is in the words and 
figures following, to wit: 


Petition. 

In the Court of Common Pleas of Harrison County, Ohio. 
ALBERT J. HARRISON, as Treasurer of Harrison County, Ohio, 
Plaintiff, 

US. 

Stewart B. SHotweit, Defendant. 


The plaintiff, Albert J. Harrison, says he is the duly elected, com- 
missioned, qualified, and acting treastirer of Harrison county, Ohio. 
Plaintiff says that personal taxes to the amount of twenty-three 


SAMUEL A. MOORE, AS TREASURER, &C. 3 


hundred and twenty-four dollars and eighty-nine cents stand charged 


against the defendant, S. B. Shotwell, on the duplicate of taxes of 


said county placed in the hands of this plaintiff for collection by 
the auditor of said county, which said taxes are due and un- 
5 paid, and said defendant is indebted to said Albert J. Har- 
rison, as treasurer of said county, in the sum of $2,324. 89, 
the sum charged against defendant as tax as aforesaid. 

Wherefore plaintiff says there is due to him, as such treasurer, from 
said defendant $2,324.89, with interest from this date, February 19th, 
1886, and he therefore asks judgment against said defendant for 
said sum of $2,324.89, with interest from February 19th, 1886, and 
costs of this suit. 

J. M. GAR VEN, 
Attorney for Plaintiff. 
STATE OF OHIO, | 
Harrison County, § 

Albert J. Harrison, treasurer of Harrison county, Ohio, being duly 

sworn, says the allegations of his foregoing petition are true, as he 


believes. 
A. J. HARRISON 


Sworn to before me by said Harrison and signed by him in my 
presence February 19th, 1886. 
E. B. McNAMEE, Clerk. 


Precipe. 
ALBERT J. HArRISON, as Treasurer of Harrison County, Ohio, 
Plaintiff, 
VS. 


STEWART B. SuHotwettr, Defendant. 


Issue summons; endorse; amount claimed, $2,324.89, with inter- 
est from February 19th, 1886. 
6 J. M. GARVEN, 
Attorney for Paintife 
To E. B. McNamee, clerk. 


February 19th, 1886, summons issued, to wit: 


THE Stare or OnI0, |... 
Harrison County, f°’ 


To the sheriff of Harrison county, Greeting : 

You are commanded to notify Stewart B. Shotwell that he has 
been sued by Albert J. Harrison, astreasurer of Harrison county, Ohio, 
in the court of common pleas of Harrison county, and that unless 
he answers-by the 20th day of March, A. D. 1886, the petition of 
said plaintiff against him filed in the clerk’s office of said court such 
petition will be taken as true and judgment rendered accordingly. 
You will make due return of this summons on the Ist day of March, 
A. D. 1886. 


4 STEWART B. SHOTWELL VS. 


Witness my hand and the seal of said court, at Cadiz, Ohio, this 


19th day of February, A. D. 1886. 
[SEAL. ] EK. B. McNAMEE, Clerk. 


February 20, 1886, summons returned endorsed : 


THe STATE oF OHIO, a 
Harrison County, 


By virtue of the command of the within summons [ served S. B. 
Shotwell by delivering to him personally a certified copy of this 
writ on the 20th day of February, A. D. ’86. 

J. C. GLOVER, Sheriff: 

Fees, 78 cents. 


7 March 20th, 1886, answer filed, to wit: 
Answer. 


Inu the Court of Common Pleas of Harrison County, Ohio. 


ALBERT J. Harrison, Treasurer of Harrison County, Ohio, Plaintiff, 
vs. 
STEWART B. SHoTwEtt, Defendant. 


The defendant, 8S. B. Shotwell, says that the taxes claimed, to wit 


$2,324.89, were put on and charged against him by the auditor of 


said county on the additional duplicate on the several sums placed 
on said duplicate lately, to wit, February, 1886, as follows: For the 
year ’81, $30,900; for the year ’82, $26,900; for the year ’83, $29,550 ; 
for the year 84, $18,560 ; for the year ’85, $7,420; and he says tuat 
said sums were not legally put upon said duplicate, and the taxes 
thereon were not duly levied, as alleged. He says he made no re- 
turn of said several sums for taxation in said several years, because 
he says that he held said sums (or nearly said several sums, but not 


quite so much) when he was required to list and take account of 


said property for assessment, to wit, on the day preceding the second 
Monday of April, in said respective vears, in United States obliga- 
tions, to wit, United States notes, commonly called greenbacks, and 

he claims that said obligations are not liable to State taxation 
§ by law, either directly or indirectly, and that the said county 

auditor had no legal authority to place said several amounts 
on the duplicate and assess said taxes thereon, and the said treasurer 
has no legal authority to collect the same. He therefore denies that 
he is indebted to the plaintiff in the sum of $2,824.89 or any other 
sum for unpaid taxes, as aforesaid; wherefore he prays judgment, 
and that plaintiff be enjoined from collecting or attempting to col- 


lect the same. 
J. M. ESTEP anp 
S. B. SHOTWELL, 
For Defendant. 


ee 
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THE STATE OF OHIO, 
1 e y SS * 
Harrison County, 


S. B. Shotwell, being sworn, says that the facts stated in his forego- 


ing answer are true, as he believes. 
S. B. SHOTWELL. 


Sworn to by the said S. B.Shotwell before me and signed by him 
in my presence this 20th day of March, ’86. 
KE. B. McNAMEE, Clerk. 


Afterward, April 6th, ’86, term time, the plaintiff has leave to 
withdraw the demurrer on file herein and file a reply instanter, 
which is accordingly done. 

April 6th, ’86, reply filed, to wit: 


Reply. 
9 In the Court of Common Pleas of Harrison County, Ohio. 
ALBERT J. Harrison, as Treasurer of Harrison County, Ohio» 
Plaintiff, 


Stewart B. SHorwetr, Defendant. 


Ist reply. The plaintiff, Albert J. Harrison, as treasurer of Har- 
rison county, Ohio, for a first reply to the answer of the defendant, 
says that he denies that the defendant, on the days preceding the 
second Monday of April, in the years ’S1i, ’82, ’83, 84, and ’85, held 
in United States obligations, commonly called “ greenbacks,” the 
various sums alleged in his answer; and he avers that on said days 
the defendant had in bank sums of money corresponding in amount 
to said sums and he was then entitled to withdraw the same in 
money on demand, and said several sums not having been returned 
to the assessor for taxation at the proper time they were afterwards 
placed upon the duplicate by the auditor of said counvy according 
to law, and the said taxes were duly and properly charged and 
levied thereon against the defendant. 

2nd reply. The plaintiff, for a second reply to the answer of de- 

fendant, says that during the years 1881, 1882, 1883, 1884, 
10 and 1885 the said defendant had continuously (except as here- 

inafter stated) on deposit in bank subject to check large 
sums of money which were not returned to the assessor for taxation, 
but were, to avoid the payment of taxes, concealed and kept off the 
duplicate by the defendant, who each year, on the day preceding the 
day on which personal property is required to be listed for taxation 
and for the purpose aforesaid, drew a check or checks for the amount 
then so on deposit and required the cashier to formally pay the 
same in United States securities, commonly called ‘“ greenbacks,” 
which were not removed, but left in the bank with the cashier, and 
on the day after the day on which such property is required to be 
listed for taxation the same were again, according to defendant’s 
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directions, entered by the cashier in the general deposit account of 
the defendant, subject to check as before. The plaintiff says that in 
this way the defendant claimed to hold the “greenbacks” on the 
days preceding the second Monday of April in e sach of the years the 
several sums stated in the answer, and in no other way did he hold 
or control such sums in “ greenbacks ;” and the plaintiff avers 
1] that said sums were not greater than the monthly average 
amount and value of the deposits subject to check held and 
controlled by the defendant during the preceding year, and which 
were for said one day claimed to be converted as aforesaid into 
such United States securities. ‘The defendant made no return 
in either of said years of the monthly average value of the property 
or deposits so claimed to be converted by him into United States se- 
curities for the time he held or controlled the same within the vear 
preceding, as he was required to do by law, and the auditor of said 
county, having ascertained the fact, legally placed the same on the 
duplicate, and the taxes for which this action is brought were duly 
levied and charged thereon in pursuance of the statutes in that be- 
half. 
Wherefore the plaintiff prays judgment as in the petition. 
JNO. M. GARVEN anp 
D. A. HOLLINGSWORTH, 
Attorneys for Plaintiff. 


STATE OF OHIO, . 
>) 
Harrison County, { 


Albert J. Harrison, being first duly sworn, says the facts stated in 
his foregoing reply as treasurer of Harrison county, Ohio, are true, 


as he believes. 
ALBERT J. HARRISON. 


12 Sworn to by Albert J. Harrison before me and subscribed 
by him in my presence this 5th day of April, 1886. 


E. B. McNAMEE, Clerk. 


Afterward, to wit, October Ist, 1886, being term time— 

It appearing to the court that the term of office of Albert J. Har- 
rison, as treasurer of Harrison county, Ohio, has expired, his suc- 
cessor, Samuel A. Moore, is hereby su bstituted for the said plaintiff, 
and it is ordered that the action shall hereafter be carried on in his 
name as plaintiff. 


Finding of Facts. 
October Ist, 86. Term Time. 


The parties to this cause having waived a jury, the same came on 
for trial to the court, and the parties, with a view of excepting to 
the decision of the court upon the questions of the law involved in 
the trial, having requested the court to state in writing the conelu- 
sions of fact found separately from the conclusions of law, and the 


or 
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testimony having been heard, the court finds as conclusions of fact 
as follows: 


That the defendant is and for many years has been a resident of 


Harrison county, Ohio; that on the Saturday ere the second 
Monday of April, in the years 1881, ’82, ’85, 84, and ’85, the 
13 defendant had on deposit in bank, at the town of Cadiz, in 
said county, to bis credit as a general depositor, the follow- 
ing sums: In 1881, $80,900; in 782, $26,500; in ’83, $29,550 ; in ’84, 
$18,560; in ’85, $4,700; that on said Saturday in each of said years 
he checked out the said balance so standing to his credit and at his 
request the same was paid to him in United States securities com- 
monly called “ greenbacks;” that on each occasion after counting 
the money so paid to him he enclosed the same in a package, wrote 
his name thereon, and returned the same to the officer of the bank, 
requesting him to place the same in the bank’s safe for him, which 
was done. On no occasion did the defendant carry the money out 
of the bank building; and in the early part of the next week in 
each of said years he returned to the bank and demanded his pack- 
age, Which was given bim, and he opened the same and delivered 
it to an officer of the bank, asking that the amount should be placed 
to his credit as a general depositor, which was done; that on each 
occasion the defendant drew out the balance due him with intent 
to obtain non-taxable securities, and thereby evade taxation 
14 on: such balance; but that on each occasion ‘during the time 
which intervened between the withdrawal and the subsequent 
deposit as a general depositor he was bona fide the absolute owner of 
the money so withdrawn, and the same was subject to his disposal ; 
that he did not in either of said years list for taxation any part of 
the money so paid to him nor did be list the monthly average 
amount or value, for the time he held or controlled the same within 
the preceding year, of any moneys, credits, or other effects within 
that time invested in or converted into the said securities so by 
him drawn out of bank, and that said monthly average amount so 
invested by the defendant in such securities within the years, re- 
spectively, preceding the drawing out of said moneys was the 
amount so drawn out at the end of the year; that the auditor of said 
county placed said several sums upon the duplicate of said county 
for the vear 1885, except for the year ’85 he erroneously placed 
$4,949, with fifty per cent. added thereto, making $7,420, whereas the 
data before him and by which he should have been controlled au- 
thorized only $4,700, which with fifty per cent. added would 
15 make $7,050; and the court further finds that the amount of 
taxes chargeable upon the aggregate of said several sums, if 
the same are subject to taxation, is $2,317.05, and that said dupli- 
cate was delivered to the treasurer of said county for collection. 


Judgment. 


And the court being of opinion that, upon the facts so found, the 
law of this case is with the defendant, it is thereupon considered 
that the defendant recover of the plaintiff his costs herein expended, 
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taxed at $20.60; to which ruling of the court as to the law of the 
‘ase and to the judgment so rendered the plaintiff excepts, and his 
exception in that behalf is here noted. 
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I, E. B. McNamee, clerk of the court of common pleas within and 
for the county of Harrison and State of Ohio, do hereby certify that 
the foregoing writing is an exact copy of the final record in the 
court of common pleas in the above-entitled cause truly taken from 
Record W of said court. 


# E. B. McNAMEE, 
= Clerk of Common Pleas Court, Harrison County, Ohio. 
3 
' 16 Petition in Error in Circuit Court. 
STATE OF OHIO, a 
Harrison County, J ~ 


Cireuit Court. 


SAMUEL A. Moors, as Treasurer of Harrison County, Ohio, Plaintiff, 
vs. 
STEWART B. SHOTWELL, Defendant. 


Petition in error. 


The said Samuel A. Moore, treasurer of Harrison county, Ohio, 
plaintiff, complains of the said defendant, Stewart B. Shotwell, for 
that the said defendant, at the September term of the court of com- 
mon pleas of Harrison county, Ohio, A. D. 1886, recorded a judg- 
ment by the consideration of said court against the said plaintiff in 
a certain action then pending in said court, wherein the said Samuel 
A. Moore, treasurer of Harrison county, Ohio, was plaintiff and the 
said Stewart B. Shotwell was defendant, a copy of the record of the 
judgment and proceeding- in which case, duly certified, is hereunto 
attached, marked “A,” and made a part of this petition. The origi- 
nal papers in said cause are also filed herewith. 

The said plaintiff avers that there is error in the said record and 

proceedings in this, to wit: 
17 1. That the said court erred in the conclusion of law from 
the facts of the case as found by the court. 
2. That the conclusion of law found by the court is not sup- 
ported by the facts of the case. 

3. The judgment was given for the said Stewart B. Shotwell when 
it ought to have been given for the said Samuel A. Moore, as treas- 
urer of Harrison county, Ohio, according to the law of the land. 

Wherefore the said Samuel A. Moore, treasurer of Harrison county, 
Ohio, prays that the said judgment may be reversed and the said 
plaintiff be restored to all things he may have lost. by reason 
thereof. 

J. M. GARVEN anp 
D. A. HOLLINGSWORTH, 
Aittorneys for Plaintrff. 
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OcroBerR 14TH, 1886. 


‘The defendant, 8. B. Shotwell, hereby appears and waives the issu- 
ing and service of a summons in error in this case. 
J. M. ESTEP, 
Attorney for Defendant in Error. 


Judgment of Reversal. 


Afterwards, to wit, November 29th, 1886, being circuit court term 
time. 

This day came the parties, by their attorneys, and this 

18 cause, coming on to be heard upon the errors assigned, was 

argued by counsel. Upon consideration whereof and this 

court, being fully advised in the premises, do find that there is 

error in the record and proceedings of the court of common pleas, 

as alleged in the petition in error; to which finding said defendant 
Shotwell excepts. | 

It is thereupon ordered and adjudged by this court that the said 
judgment of the court of common pleas of Harrison county, Ohio, 
in favor of this defendant and against the plaintiff in error be, and 
the same is hereby, reversed, at the costs of this defendant. 

To which said defendant Shotwell excepts. 

And this court proceeding now, according to law, to render the 
judgment which said court of common pleas should have rendered 
in said action in said court, it is considered, ordered, and adjudged 
by this court that the plaintiff, Samuel A. Moore, as treasurer of 
Harrison county, Ohio, recover of said defendant, Stewart B. Shot- 
well, the sum of twenty-four hundred and twenty-two dollars and 
seven cents, debt (counting interest to the first day of tlis term of 

this court, to wit, November 23d, 1886), to which said de- 
19 fendant excepts; and also the sum of $20.60, the costs of the 

trial in said court of common pleas, to which said defendant 
excepts; and also the costs of this proceeding in error, taxed at 3—; 
to all of which said defendant excepts. 


I, E. B. McNamee, clerk of the circuit court within and for the 
seventh judicial circuit in and for Harrison county, Ohio, do hereby 
certify that the above writing is an exact copy of the petition and 
journal entry in the above-entitled cause, truly taken from the jour- 
nal of said circuit court. 

E. B. McCNAMEE, 
Clerk of the Circuit Court, Harrison County, Ohio. 


And afterward, on the 16th day of February, A. D. 1887, the fol- 


lowing motion was filed in the clerk’s office of our said supreme 
court, to wit: 


2—103 
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Motion. 
In the Supreme Court of Ohio. 
Stewart B. SHorwe.tr, Plaintiff in Error, 
US. 
SAMUEL A. Moore, as Treasurer of Harrison County, Ohio, De- 
fendant in Error. 


Error to the circuit court of Harrison county. 
Motion to take cause out of its order on the docket. 


20) Now comes the defendant, Samuel A. Moore, as treasurer 
of Harrison county, Ohio, and moves the court to take up 

and dispose of this case in advance of its order on the docket, for 
reasons following, to wit: 

1. It involves the validity of a tax levied against the plaintiff in 
error. 

2. It involves the power of the duly authorized officers of Harri- 
son county to levy such tax. 

3. It involves the construction and constitutionality of a statute of 


the State. 
4. The questions arising in the case are of general public interest. 
JOHN M. GARVEN anp 
D. A. HOLLINGSWORTH, 
Att’ys for Defendant in Error. 


Rec'd of the above-named attorneys for def’t in error a copy of 
the above motion, and also a notice that the same would be pre- 
sented for hearing to the supreme court on Tuesday, Feb. 22d, or as 
soon thereafter as the same can be heard. 

Cadiz, Feb. 14th, 1887. ! 

J. M. ESTEP, 
Alt’'y for S. B. Shotwell, PUff in Error. 
And afterward, at the January term, A. D. 1887, of our said su- 
preme court, to wit, Tuesday, March Ist: 
Entry. 
21 Ordered by the court that the motion be, and the same 
hereby is, granted. 

And afterward, at said January term, A. D. 1887, to wit, Tuesday, 

September 27th: 
Entry. 

Ordered by the court that this cause be dismissed for want of 
preparation. 

And afterward, on the 18tb day of October, A. D. 1887, the follow- 
ing motion was filed in the clerk’s office of our said supreme court, 
to wit: 
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Motion. 
In the Supreme Court of Ohio. 


STEWART B. SHOTWELL 
vs. 
Samuen A. Moore, Treas. of Harrison County, Ohio. 


This cause, No. 1088, was dismissed for want of preparation Sept. 
27th, 1887, and the plaintiff now moves the court to reinstate the 

same upon the docket for hearing. 

The question to be determined is on important tax question, and 
the plaintiff expected to be ready for hearing by the court as soon 
as it convened after the summer vacation, but his att’y, J. M. Estep, 
met with a serious accident, which confined him to the house and 

prevented his attending — business for seme months, and he 
22 was thus unable to complete his brief in the time expected, 

although it was expected and hoped that he would be able to 
do so. 

If the case is reinstated the plaintiff will be ready for a hearing 


as soon as his brief can be printed. 
He therefore respectfully asks that the same be reinstated. 
S. B. SHOTWELL, 


By his att’y, J. M. ESTEP. 


S. B. SHoTwELL vs. SAMUEL A. Moores, Treasurer. 


The defendant hereby acknowledges service of the notice of the 
within motion. 
October 17th, 1887. 
D. A. HOLLINGSWORTH, 
J. M. GARVEN, 
Alt’ys for Def't. 


In Te Court. 
S. B. SHoTwett vs. S. A. Moore, Treasurer. 


J. M. [step, being sworn, says that the facts stated in the forego- 
ing motion fora reinstatement of this case on the docket are true, 


J. M. ESTEP. 


Sworn to & subscribed before me this 17th October, 1887. 
[sEAL.] | W. G. ESTEP, 
Notary Public. 


23 And afterward, at the said January term, A. D. 1887, to 
wit, Tuesday, October 25th: : 
Entry. 


Ordered by the court that said motion be, and the same is hereby, 
granted, and thirty days allowed ‘o file plaintiff? s printed brief. 
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And afterward, at the January term, A. D. 1888, of our said su- 
preme court, to wit, Tuesday, May Ist: 


Decree. 


This cause came on to be heard upon the transcript of the record 
of the judgment and proceedings of the circuit court of Harrison 
county, Ohio,and was argued by counsel. On consideration whereof 
it is ordered and adjudged by this court that the judgment of the 
said circuit court of Harrison county, Ohio, be, and the same Is 
hereby, affirmed, and that the defendant in error recover of the 
plaintiff in error his costs herein expended, taxed at $—; and this 
court being of opinion that there was reasonable cause for this pro- 
ceeding in error, it is therefore ordered that no penalty, additional 
interest, or counsel fee be taxed, adjudged, or awarded against the 

plaintiff in error. It is further ordered that a special man- 
24 cate be sent to the court of common pleas of Harrison county, 

Ohio, to carry this judgment into execution. It is further 
ordered that a copy of this entry be certified to the circuit court of 
Harrison county, Ohio, for entry. Whereupon, on motion of said 
plaintiff in error, this court order- it to be certified and made part 
of the record in this case and of the above-mentioned judgment and 
entry of affiirmance that in the rendition of said judgment of affirm- 
ance it became and was material to the case to determine whether 
subdivision 16 of section 2737 of the Revised Statutes of the State of 
Ohio, passed June 20th, 1879, to take effect on the Ist day of Janu- 
ary, A. D. 1880, entitled “An act to revise and consolidate the gen- 
eral statutes of Ohio,” was of binding force and validity against the 
said plaintiff in error. 

The court order it to be further certified that said plaintiff in error 
claimed and asked this court to hold that said subdivision 16 of said 
section 2737 of the Revised Statutes of Ohio, so far as the same re- 
quired bim to list and return for taxation the monthly average 
amount or value for the time he held or controlled the same within 
the preceding year of all moneys, credits, or other effects within 

that time invested in or converted into securities of the United 
25 States not taxed, to the extent he might have held or con- 

trolled such securities on the day preceding the second Mon- 
day of April, in the years 1881, 1882, 1883, 1884, and 1885, is in 
violation of and repugnant to section 3701 cf the Revised Statutes 
of the United States, approved June 2d, 1874. 

And this court erder it to be further certified that this court de- 
cided and adjudged that said subdivision 16 of said section 2737 of 
the Revised Statutes of Obio was not in violation of nor repugnant 
to said section 3701 of the Revised Statutes of the United States in 
either of the particulars it was claimed to be so by said plaintiff in 
error, and decided and adjudged that said subdivision 16 of said 
section 27357 of the Revised Statutes of Ohio was and is valid and 
binding upon said plaintiff in error, and thereupon affirmed the 
judgment of said circuit court of Harrison county, Ohio, and ordered 
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a special mandate to carry said judgment into execution, as is above 


shown. 
And it is further ordered by this court to be certified that the ques- 
tion of the validity of said subdivision 16 of said section 2737 of the 
Revised Statutes of Ohio in the particulars mentioned as 
26 aforesaid was drawn in question on the hearing and decision 
of this case as being repugnant to said section 3701 of the 
Revised Statutes of the United States, and that the decision of this 
court was in favor of the validity of said subdivision 16 of said 
section 2737 of the Revised Statutes of Ohio as against the said plain- 
tiffin error; and it is hereby certified that this court is the bighest 
court of law and equity in the State of Ohio in which a decision of 
this case can be had. : 


STATE OF Onto, City of Columbus: 


I hereby certify that the foregoing is a true copy of the record and 
of the assignment of errors and of all proceedings in the above-en- 
titled cause, and that I have annexed to and transmitted with this 
record a copy of the opinion filed in the case. 

Witness my name and the seal of our supreme court this 12th 
day of June, 1888. 

[Seal of the Supreme Court of the State of Ohio. ] 
URBAN H. HESTER, 
Clerk of Supreme Court of Ohio. 


27 Supreme Court of Ohio. 
SHOTWELL v. MOORE. 
Error to the circuit court of Harrison county. 


1. Subdivision 16 of section 2737 of the Revised Statutes of Ohio, 
which provides that the statement of each person required to 
list property shall set forth “the monthly average amount of 
value for the time he held or controlled the same within the 
preceding year of all moneys, credits, or other effects within 
that time invested in or converted into bonds or other securi- 
ties of the United States,” is not in conflict with seetion 3701 
of the Revised Statutes of the United States, which provides 
that “allstocks, bonds, treasury notes, and other obligations of 
the United States shall be exempt from taxation by or under 
State, municipal, or local authority.” 

2. The method provided in subdivision of section 27387 for esti- 
mating the taxable value of property converted during the 
year into non-taxable securities is not in conflict with section 
2 of article XII of the constitution of this State, which requires 
that laws shall be passed taxing all property by a uniform rule 
according to its true value in money. 


The original action was commenced in the court of common pleas 
of Harrison county by Albert J. Harrison, as treasurer of Harrison 
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county, against Stewart B. Shotwell, the plaintiff in error. The 
original petition reads as follows: 

“The plaintiff, Albert J. Harrison, says he is the duly elected, 
commissioned, qualified, and acting treasurer of Harrison county, 
Ohio. 

“ Plaintiff says that personal taxes to the amount of twenty-three 
hundred and twenty-four dollars and eighty-nine cents stands 

charged against the defendant, S. B. Shotwell, on the dupli- 
28 cate of taxes of said county placed in the hands of this plain- 

tiff for collection by the auditor of said county, which said 
taxes are due end unpaid and said defendant is indebted to said 
Albert J. Harrison, as treasurer of said county, in the sum of 
$2,324.89, thesum charged against defendant as tax as aforesaid. 

“ Wherefore plaintiff says there is due to him, as such treasurer, 
from said defendant $2,324.89, with interest from this date, Febru- 
ary 19th, 1886, and he therefore asks judgment against said defend- 
ant for said sum of $2,324.89, with interest from February 19th, 
1886, and costs of this suit.” 

The defendant answered as follows: 

“The defendant, S. B. Shotwell, says that the taxes claimed, to 
wit, $2,524.89, were put on and charged against him by the auditor 
of said county on the additional duplicate on the several sums placed 
on said duplicate lately, to wit, February, 1886, as follows 

“For the year ’81, $30,900. 

“For the year ’82, 26,900. 

“For the year ’83, 29,550. 

“For the year 784, 18,560. 

“For the year 785, 7,420. 

“And he says that said sums were not legally put upon said dupli- 
cate, and the taxes thereon were not duly levied, as alleged. He 
says he made no return of said several sums for taxation in said 
several years, because he says that he held said sums (or nearly said 
several sums, but not quite so much) when he was required to list 
and take account of said property for assessment, to wit, on the day 
preceding the second Monday of April, in said respective years, in 
United States obligations, to wit, United States notes, commonly 
called greenbacks, and he claims that said obligations are not liable 
to State taxation by law, either directly or indirectly, and that the 
said county auditor bad no legal authority to place said several 
amounts on the duplicate and assess said taxes thereon, and the said 

treasurer has no legal authority to eollect the same. He 
29 therefore denies that he is indebted to the plaintiff in the sum 

of $2,324.89 or any other sum for unpaid taxes, as aforesaid ; 
wherefore he prays judgment, and that plaintiff be enjoined from 
collecting or attempting to collect thesame.” 

The plaintiff filed a reply. | 

The parties having waived a jury, the cause was tried to the court, 
and the parties with a view of excepting | + the decision of the court 
upon the questions of law involved in the trial and having requested 
the court to state in writing the conclusions of fact found separately 
from the conclusions of law, and the testimony having been heard, 
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the court found its conclusions of fact, which are sufficiently stated 
in the opinion herein; and the court of common pleas being of 
opinion that upon the facts so found the law of the case was with 
the defendant, it was thereupon considered that the defendant re- 
cover of the plaintiff his costs expended, taxed at — dollars. 

The circuit court, on petition in error filed by Samuel A. Moore, 
as the then treasurer of Harrison county, reversed the judgment of 
the court of common pleas and adjudged that Samuel A. Moore, as 
treasurer of Harrison county, recover of Stewart B. Shotwell the 
sum of twenty-four hundred and twenty-two dollars and seven cents, 
debt. 

To reverse the judgment of the circuit court this proceeding is 
instituted. 


J. M. Estep and Harrison, Olds & Marsh, for plaintiff in error ; 
J. M. Garven and D. A. Hollingsworth, for defendant in error. 


DICKMAN, Jd.: 


It is not claimed by the defendant in error that United States 
notes, commonly called ‘“oreenbacks,” are directly or indirectly sub- 
ject to taxation by or under State or municipal authority. They 
are obligations of the United States, and that their value may not 
be impaired and that they may promote the object for which they 

are issued, they should be beyond the taxing power of the 
30 States. The authority to borrow money on the credit of the 
United States is among the enumerated powers expressly 
vested by the Constitution in the } National Government, and,as within 
the sphere of those powers that Government has been made su- 
preme, the States cannot by taxing its notes or other obligations 
impair its ability to raise money for necessary governmental! pur- 
poses. Bank v. Supervisors, 7 Wall., 26; The Bank v. The Mayor, 
Id., 16. The phate! «ah Be grant to borrow money negatives in 
itself the right of the States to control or restrain by any method 
the exercise of the granted power; yet, to preserve the credit and 
value of the national securities and obligations, Congress has enacted, 
by section 3701 of the Revised Statutes of the United States, that 
“all stocks, bonds, Treasury notes,and other obligations of the United 
States shall be exempt from taxation by or under State or municipal 
or local authority.” 

The question that engages our attention at the outset is whether 
subdivision 16 of section 2737 of the Revised Statutes of Ohio is, in 
its operation and effect, in conflict with the meaningsand intention 
of section 3701 of the Revised Statutes of the United States. By 
the tax laws of Ohio each person required to list property must an- 
nually make out and deliver to the assessor a statement of all the 
personal property, moneys, credits, investments in bonds, stocks, 
Joint stock companies, annuities, or otherwise in his possession or 
under his control on the day preceding the second Monday of April 
of that year, which he is required to list for taxation as owner, 
holder, or otherwise. As provided by subdivision 16 of section 2737, 
the person listing must truly and distinctly set forth in such state- 
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ment “the monthly average amount or value, for the time he held 
or controlled the same within the preceding year, of all moneys, 
credits, or other effects within that time invested in or converted 
into bonds or other securities of the United States or of this State, 
not taxed, to the extent he mav hold or control such bonds or 
ol securities on said day preceding the second Monday of April.” 
As conclusions of fact found ‘by the court of common pleas 
the plaintiff in error, on the Saturday preceding the second Monday 
of April, from the year 1881 to the year 1885, inclusive, had moneys 
in varying amounts on deposit in bank at the town of Cadiz, in 
Harrison county, to his credit as a general depositor. In each of 
those years and on the Saturdays above named he checked out the 
balance then standing to his credit, which, at his request, was paid to 
hin:in United States securities, commonly denominated “ greenbacks.” 
These securities he inclosed on each occasion in a package with his 
name thereon, and the officer of the bank placed it in the bank’s 
safe for him. At no time did he carry the securities out of the bank 
building. In each year and in the early part of the next week after 
converting his balances into United States securities he returned to 
the’ bank, opened his package, delivered the contents to an officer of 
the bank, and the same were placed to his credit as a general de- 
positor. In drawing out the balance due bim it was his design, in 
each instance, to obtain non-taxable securities and thus evade taxa- 
tion on such balance. During the interim between the withdrawal 
of his balance and his subsequent deposit as a general depositor he 
was the absolute owner of all moneys so withdrawn by him, and in 
no year did he list any portion of such moneys for taxation, nor did 
he include in his tax return the monthly average amount or value, 
for the time he held or controlled the same within the preceding 
year, of any moneys, credits, or other effects within that time in- 
vested in or converted into United States securities ; but the monthly 
average amount of moneys so invested by the plaintiff in error in 
such securities withiu the years respectively preceding the drawing 
out of such moneys was the amount so drawn out at the end of the 
year. This monthly average amount of moneys held and controlled 
during each year preceding the time of their conversion into 
o2 United States notes was placed by the auditor upon the du- 
plicate, which was delivered to the treasurer for collection, 
and it is contended that the Government securities were thereby in- 
directly subjected to State taxation, in violation of the act of Con- 
gress. 
It is manifest from an examination of the provisions of subdivis- 
ion 16 of section 2737 of the Revised Statutes that it was not the 
legislative intent nor does the statute operate to subject to taxation 
the Treasury notes or other obligations of the United States. Per- 
sonal property converted into those securities may be taxable, but 
the securities are thereafter exempt from taxation. ‘The statute 
recognizes and enforces the equitable principle that personal prop- 
erty held during a part of the year and then converted into non- 
taxable securities should be taxed in proportion to the time it is so 
held before being thus converted. ‘The owner is required to list for 
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taxation the monthly average amount or value of moneys, credits, 
or other effects during the time he held or controlled the same within 
the preceding year. <A statutory guide for ascertaining such monthly 
average is afforded in the mode prescribed by section 2740 of the Re- 
vised Statutes for estimating the average value of the stock in trade 
which a merchant shall have’had from time to time in his posses- 
sion during the year next previous to the time of making his state- 
ment to the assessor. That section provides that the average shall 
be made up by taking the amount in value on hand as nearly as may 
be in each month of the next preceding year in which the person 
making such statement shall have been engagea in business, adding 
together such amounts and dividing the aggregate amount thereof 
by the number of months that the person making the statement may 
have been engaged in business during the preceding year. The 
monthly average amount or value of moneys, credits, or other effects 
invested in non-taxable securities being once determined, that amount, 

upon a reasonable interpretation of the statute, should be taxed 
30 for that portion of the year during which the person listing held 

or controlled the property initsoriginalshape. If,forexample, 
in the month of October, six months prior to the day as of which 
property is to be listed for taxation, a citizen of the State should in- 
vest a sum of monev in United States notes, as it would contravene 
the Federal statute to tax the securities into which the money had 
been merged, so to exempt the money from taxation for the six 
months it had received the protection of the State would be unequal 
and unjust; nor can the taxing of money as such up to the time it 
assumes the form of Government notes or other obligations of the 
United States be properly construed as virtually imposing a tax 
upon those non-taxable securities. The burden of taxation is thrown 
off as soon as the taxable personal property is converted into United 
States securities. 

The principle of taxation tor a proportionate period of the year is 
embodied in the statutory mode of taxing unincorporated banks and 
bankers. Persons commencing the business of banking after the 
day preceding the second Monday of April, the average value of 
whose personal property intended to be employed in such business 
shall not have been previously entered on the assessor's list for tax- 
ation, are required to pay into the county treasury a sum which 
shall bear the same proportion to the levy for all purposes on the 
average value.so employed as the time from the day on-which they 
engaged in such business to the day preceding the second Monday 
in April next succeeding shall bear to one year. 

While the State statute cannot operate to subject to taxation Goy- 
ernment obligations known as “ greenbacks,” it could not be effective 
in any degree to bring them into disfavor or to discourage Invest- 
ment in that class of Federal securities. The statute may aid in 
preventing persons using United States notes as a means of fraudu- 
lently evading their duty to the State as tax-payers, but the effect 

of the statute is to hold out an inducement or make it an 
o4 object to permanently convert idle and unproductive taxable 
property into Government obligations at the beginning in- 
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stead of the end of the year to increase the duration of investment, 
and thus stimulate the demand for such non-taxable securities. 

It is urged, however, in argument of counsel that the method pro- 
vided in subdivision 16 of section 2737 of the Revised Statutes for 
estimating the taxable value of the property therein designated is 
in conflict with section 2 of article XII of the constitution of the 
State, which requires the passage of laws taxing all property “ by a 
uniform rule, according to its true value in money,” in this, that the 
rule for the valuation of property converted into non-taxable securi- 
ties by estimating its monthly average amount or value is different 
from that provided for the valuation of other kinds of property, 
which are assessed according to their value on a specified day. The 
question raised carries with it the obvious suggestion that property 
must be returned for taxation at its true value in money at a time 
when it is a legitimate subject for State taxation, and not when it 
has ceased to be such through the act of the owner himself in seek- 
ing an investment in non-taxable securities. 

It is true that article XII is not a grant of power, but a regulation 
of .power already granted—not a delegation of authority to raise 
revenue, but a limitation of that power as conferred by section 1 of 
article II of the constitution (Baker v. Cincinnati, 11 O. St., 584; 
Telegraph Co. v. Mayer, 28 O. St., 521); but, while the constitution 
prescribes that all property shall be taxed by a uniform rule, with 
a view to apportioning the burdens of government so that each per- 
son shall contribute so much as is his reasonable proportion and no 
more, it does not prescribe the mode of ascertaining the taxable val- 
uation of property or the time as of which the value is to be deter- 
mined. The method of ascertaining the true value of property in 

money and the time as of which the same shall be listed 
OO for taxation have been left to the wisdom of the Legislature. 

‘Whenever it is made a requirement of the State constitution 
that taxation shall be upon property according to value such a re- 
quirement implies an assessment of valuation by public officers at 
such regular periods as shall be provided by law” (Cooley, Const. 
Lim., 496); and where the constitution contains no provisions upon 
this subject “the necessity for valuation,” says the same author, “1s 
nevertheless implied, though the mode of making it and the periods 
at which it shall be made are left to the legislative discretion.” J0.; 
see also Exchange Bank v. Hines, 3 O. St., 1-22. 

In the exercise of that discretion the General Assembly, for the 
purposes of taxation, has provided for estimating the value of cer- 
tain species of property by different modes and agencies for ascer- 
taining the value as at different times and for listing property as of 
different days. Thus the person making a tax return may exhibit 
to the assessor certain enumerated articles and allow him to fix the 
value thereof, while he must verify by his oath the value of all other 
items included in his return. The merchant is required to set forth 
in his return the monthly ‘average value of personal property ap- 
pertaining to his business and which he has held during the pre- 
vious year, the manufacturer the monthly average value of all 
articles had on band during the year for the purpose of being used 
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in manufacturing,and unincorporated banksand bankers the monthly 
average amount of certain specified items owned or standing on their 
booksduring the preceding year, whilenumerous other classes of prop- 
erty are assessed according to their vaiue on a particular day; and 
while personal property generally must be listed for taxation as of the 
day preceding thesecond Monday in Aprilsharesin incorporated banks 
are listed as of the Wednesday next preceding the second Monday of 
May ineach year. These and other diversities in valuation grow out 

of difficulties necessarily incident to the ascertainment of the 
o6 true value of property in money. There are so many influ- 

ences, tangible and intangible, w ‘hich cause values to fluctuate 
from time to time that absolute equality and uniformity of valua- 
tion are unattainable, and an approximation thereto is all that is 
practicable. 

But because of such unavoidable inequalities in valuations for 
taxation we are not to conclude that there is any material variation 
from the principle of taxing all property by a uniform rule, accord- 
ing to its true value in money. pe i v. Loomis, 37 O St., 571; 
National Bank v. Kimball, 103 U.S., 732. Taxation of one class of 
personal property based upon an estimate of its monthly average 
value during the next preceding year, while the value of a different 
class on a specified day is adopted, is not a departure from the rule 
of uniformity. The application of the principle of average valua- 
tion to the business of merchants and manufacturers has long re- 
ceived the legislative sanction of this State without, in our judgment, 
infringing the constitution, and we discover no valid reason why the 
same principle may not be applied to the monthly average amount 
of moneys invested in United States securities. Instead of being at 
variance with a uniform rule or rate of taxation it may properly be 
regarded as an authorized legislative mode of preventing an evasion 
of the law and securing a fair basis for an equal and just apportion- 
ment to the propertv-owner of the necessary burdens of taxation. 
The residue of a merchant’s stock in trade held at the time when by 
law he is required to make his tax return would prove a very de- 
ceptive criterion of the taxable personal property held from month 
to month during the preceding year. “It has been argued,” says 
Bartly, C. J., in E xchange Bank v. Hines, supra, “ that stock in trade 
is subject to a different rule of taxation from that which is imposed 
on other property. This is a mistake. The difference consists not 
in the rule or burden of taxation, but simply in the mode of ascer- 

taining the valuation. The principle of valuing by an 
OT average has been introduced because stock in trade is con- 

stantly changing the article of its investinent and varying in 
the quantity on hand from month to month.” 

It is clear that it was the design of the plaintiff in error in an- 
nually drawing his balance from the bank and converting it into 
United States notes to avoid the payment of his just proportion of 
taxes, and that the transaction was, in effect, a fraud upon the rev- 
enue; and it is contended that where the investment in non-taxable 
securities 1s colorable only—not designed to be permanent, but made 
to evade taxation and with the predetermined purpose of reconvert- 
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20 STEWART B. SHOTWELL VS. 
ing the securities at the earliest day after the assessor’s visit—a 
party cannot in this manner acquire rights which a court, either of 
law or equity, will enforce. How far the rights of a party in a court 
of law may depend upon the motives which actuated him in mak- 
ing the investment the decision of the case at bar does not require 
us to determine; but it is now well settled that where a party, for 
the sole purpose of escaping taxes, converts his personal property 
into United States securities, a court of justice, sitting as a court of 
equity, will not lend its aid for the accomplishment of any such pur- 
pose. 
In Mitchell v. Commissioners, 91 U.S., 206, a party, for the pur- 
pose of evading the payment of a tax on his money on deposit, 
which the law of Kansas required to be listed for taxation March 1 
in each year, withdrew it, February 28, from a bank where it was 
subject to his ‘check, converted it into notes of the United States, and 
deposited them to his general credit March 3, and the State court 
passed a decree dismissing a bill in equity by him filed to restrain 
the collection of the tax thereon. It was held, Waite, C. J., delivering 
the opinion of the court, that the decree was correct, and that, si- 
though such notes were exempt from taxation by or under State or 
municipal authority, a court of equity would not use its extraordi- 
nary powers to promote such a scheme, devised for the pur- 
38 pose of enabling a party to escape his proportionate share of 
the burdens of taxation. See also Albany City Bank v. 
Maher, 19 Blatchf., 182. 

The original action herein was at law with prayer for a money 
judgment; but the county treasurer, claining protection under the 
duplicate, was clothed with power at any time to distrain sufficient 
goods and chattels of the defendant, if found within his county, to 
pay taxes remaining due. The defendant therefore in his answer 
invoked the equity powers of the court and prayed that the plaintiff 
be enjoined from collecting or attempting to collect the amount 
charged against him on the duplicate. The court rendered judg- 
ment for the defendant instead of granting an injunction; but had 
the treasurer proceeded to distrain and had the plaintiff in error 
sought to enjoin proceedings it is clear that the latter would have 
had no standing in a court of equity. 

Judgment affirmed. 


(To appear in 45 Ohio St.) 


os CoLumBus, Onto, June 1st, 1888. 

I hereby certify that the foregoing is a full and true copy 
of the decision and opinion of the supreme court of Ohio delivered 
in the case of Shotwell v. Moore, taken from the original in my pos- 
session. 

GEO. B. OKEY, 
Reporter Supreme Court of Ohio. 
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40 Writ of Error. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the State of Ohio, Greeting: 


Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said supreme court of the State 
of Ohio, before you or some of you, being the highest court of law 
or equity of the said State in which a decision could be had in the 
said snit between Stewart B. Shotwell and Samuel A. Moore, as 
treasurer of Harrison county, Ohio, wherein was drawn in question 
the validity of a statute of said State on the ground of iis being 
repugnant to the laws of the United States, and the decision was 
in favor of such its validity, a manifest error hath happened, to 
the great damage of the said Stewart B. Shotwell, as by his com- 
plaint appears, we, being willing that the error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behaif, do command you, if judgment be 
therein given, that, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you may bave the same at the city of Washington on 
the second Monday of October next, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 

done to correct that error what of right and according to the 
4] laws and customs of the United States should be done. 
Witness the Honorable Samuel F. Miller, associate justice 
of the said Supreme Court, the 5th day of June, in the year of our 
Lord one thousand eight hundred and eighty-eight. 
[Seal of the Circuit Court, South’n Dist. of Ohio. ] 
B. R. COWEN, 
Clerk of the Circuit Court of the U. 8., 8. D. O. 


Allowed by me, with a supersedeas. 
SELWYN N. OWEN, 
Chief Justice of the Supreme Court of the State of Ohio. 


STATE OF OHIO, ; 
City of Columbus, { ~ 


To the honorable Supreme Court of the United States : 


Pursuant to the command of your within writ of error directed to 
us we, under our seal, distinctly and openly, the record and pro- 
ceedings within mentioned, with all things concerning the same, be- 
fore the judges within named, in a certain authenticated transcript 
to this writ attached, do send, as within we are commanded. 

In witness whereof I, Urban H. Hester, clerk of the supreme court 
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of Ohio, have set my hand and seal of said court this 12th day of 
June, A. D. 1888. 


[Seal of the Supreme Court of the State of Ohio. ] 


URBAN H. HESTER, Clerk. 


42 [Endorsed:] Stewart B. Shotwell vs. Samuel A. Moore, 
treasurer of Harrison county, Ohio. Writ of error. 


43 UNITED STATES OF AMERICA, 88° 
To Samuel A. Moore, as treasurer of Harrison county, Ohio, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of the State of Ohio, wherein 
Stewart B. Shotwell is plaintiff and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that vehalf. 

Witness the Honorable Selwyn N. Owen, chief justice of the said 
supreme court of the State of Ohio, this 5th day of June, in the year 
of our Lord one thousand eight hundred and eighty-eight. 

SELWYN N. OWEN, 
Chief Jusiice of the Supreme Court of the State of Ohio. 
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STATE OF OHIO, ae 
Harrison County, { ” 
On this 8th day of June, A. D. 1888, personally appeared before 
me W.G. Estep, who, being duly sworn, deposes and says that on 
the 8th day of June, A. D. 1888, he delivered personally to said 
Samuel A. Moore, treasurer of Harrison county, Ohio, defendant 
herein, a true copy of this writ. 
{ Notarial Seal, Harrison County, Ohio.] 


JAMES MOORE, 
Notary Public in & for said State & County. 


My fees, paid by S. B. Shotwell, $0.75. 


44 | Endorsed:] Stewart B. Shotwell vs. Samuel A. Moore, 
treasurer of Harrison county, Ohio. Citation. 


45 Supreme Court of the United States. 


Know all men by these presents that we, Stewart Lb. Shotwell, D- 
B. Welch,and M. J. Brown, are held and firmly bound unto Samuel 
A. Moore, as treasurer of Harrison county, Ohio, and his suecessors 
in said office in the sum of five thousand dollars, to be paid unto 
him and his successors in saia office; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally, and our and each of our heirs, executors, and administrators, 
firmly by these presents. 
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f Sealed with our seals (in duplicate) and dated this 8 day of June, 
A. D. 1888. 

| Whereas the above-named Stewart B. Shotwell hath prosecuted a 

writ of error to the Supreme Court of the United States to reverse 

the judgment rendered by the supreme court of the State of Ohio 


‘ in an action pending therein, wherein the said Stewart b. Shotwell 

was plaintiff in error and the said Samuel A. Moore, as treasurer of 
Harrison county, Ohio, was defendant in error: 

“~~ Now, therefore, the condition of this obligation is such that if the 


above-named Stewart B. Shotwell shall prosecute his said writ of 
error to effect and answer all costs and damages if he shall fail to 
. make good his plea, then this obligation shall be void; otherwise 


2 | to remain in full foree. ; 
STEWART B. SHOTWELL. [SEAL. | 
D. B. WELCH. ; SEAL. | 
M. J. BROWN. | SEAL. | 
, 
| Sealed & delivered in presence of— 


AMON LEMMON. 
| JAMES MOORE. 


Approved by me— 
SELWYN N. OWEN, 
Chief Justice of the Supreme Court of Ohio. 


~“T 46 STATE OF OHIO, | i 
City of Columbus, { °°° 
I, Urban H. Hester, clerk of the supreme court of the State of Ohio, 
do hereby certify that the foregoing is a true copy of the original 
| supersedeas bond now on file in my office. 


| Witness my hand and seal of said court, at Columbus, Ohio, this 
) 20th day of June, 1888. 


[Seal of the Supreme Court of the State of Ohio.] 
URBAN H. HESTER, Clerk, 
By HORACE M. CROW, Deputy. 


AT | Endorsed :] Stewart B. Shotwell v. Samuel A. Moore, treas- 
urer of Harrison county, Ohio. Supersedeas bond. Copy. 


48 Assignment of Errors. 


Supreme Court of the United States, of October Term, in the year of 
—T our Lord one thousand eight hundred and eighty-eight. 


STEWART B. SHOTWELL, Plaintiff in Error, 
vs. 
| SAMUEL A. Moore, as Treasurer of Harrison County, Ohio, 
| Defendant in Error. 


Afterwards, to wit, on the second Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said Stewart B. 


~e 
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Shotwell, by Richard A. Harrison, his attorney, and says that in the 
record and proceedings aforesaid there is manifest error in this, to 
wit: 

The supreme court of the State of Ohio erred in holding and de- 
ciding that subdivision 16 of section 2757 of the Revised Statutes of 
the State of Ohio, passed June 20, 1879, to take effect on the Ist day 
of January, 1880, is not in violation of nor repugnant to section 
o/01 of the Revised Statutes of the United States in either of the 
particulars it was claimed to be so by said plaintiff in error. 

Said supreme court of the State of Ohio erred in deciding and ad- 
judging that said subdivision 16 of said section 2737 of the Revised 
Statutes of Ohio was and is valid and binding upon said plaintiff in 
error. 

And the said Stewart B. Shotwell prays that the judgment afore- 

said of the supreme court of the State of Ohio may be reversed, 

49 annulled, and altogether held for naught, and that he may 

be restored to all things which he hath lost by occasion of the 

said judgment. 
RICHARD A. HARRISON, 

Attorney for Plaintiff in Error. 


o0 [Endorsed:] U.S.Supreme Court. Stewart B. Shotwell vs. 
Samuel A. Moore, treasurer, &c. Assignment of errors. 

Endorsed on cover: Ohio supreme court. No. 1050. Stewart B. 

Shotwell, plaintiff in error, vs. Samuel A. Moore, as treasurer of 


Harrison county, Ohio. Filed June 29, 1888. 
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SUPREME COURT OF THe UNITED STATES: 


STewART B, SHotwe.t, Plaintiff in Error, 
VS. 


SAMUEL A. Moore, TREASURER OF HARRISON COUNTY, 


Onto, Defendant in Error. 


eee 


MOTION TO ADVANCE CAUSE ON GENERAL DOCKET. 


D. A. HoLLInGswortTu. 
Joun M. Garven, 
Prosecuting Attorney Harrison County. 


Davip K. Watson, 
Attorney-General of Ohio. 
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SUPREME COURT OF THE UNITED STATES. 


Stewart B, SuHorwe tt, Plaintiff in Error, 
vs. 


SAMUEL A. Moore, TREASURER OF HARRISON County, 


Oui1o, Defendant in Error. 


MOTION TQ ADVANCE CAUSE ON GENERAL DOCKET. 


Defendant in error, Samuel A. Moore, as Treasurer 
of Harrison county, Ohio, moves this Honorable 
Court, that the above cause be taken out of its reg- 
ular order on the docket, and set for hearing at an 
early date, for the following reasons, to wit - 

1. [he defendant in error is Treasurer of Harrison 
county, Ohio, and claims the right as such treasurer to 
collect certain taxes assessed under the revenue laws 
of the State of Ohio, but his right to do so is denied 
and resisted by the plaintiff in error, Stewart B. Shot- 


well, upon the ground that the Statutes of the State 


2 


of Ohio, under which he is proceeding to collect said 
taxes, are in conflict with Section 3701 of the Revised 
Statutes of the United States, providing against the 
taxation of the securities of the General Government 
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by State or municipal authorities. 

2. [The questions involved are of such importance 
to the due administration of the revenue laws of the 
State of Ohio, that the Governor of the State (in pur- 
suance of the Statute to that effect) has requested the 


Attorney-General to assist the regular counsel for the 
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defendant in error in this action. 

3. By reason of the pendency of this cause in this 
Court, and the uncertainty of the result, the operations 
of the State of Ohio in the assessment and collection 
of necessary taxes, and in the enforcement of its rev- 
enue laws, are seriously embarrassed in the following 
respect, that other citizens and tax-payers of the State, 
taking advantage of this uncertainty, refuse and neg- 
lect to list or make known similar property for taxa- 
tion until the validity of the Statute in question shall 
be finally adjudicated by this Court. 


4. Other suits of the same character are pending 
in the courts of Ohio, all of which will be disposed of 
by the decision of this Court in this cause. 

5. The time is near at hand when, by the laws of 
the State of Ohio, to wit, the second Monday of April, 
1889, the personal property of the State must be an- 


+ 
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-nually listed for taxation, and it is of great public im- 


portance to the State, and the citizens and tax-payers 
thereof, that the questions involved in this cause shall 
be determined by this Court, so that the respective 
rights of the State and the citizens thereof under the 
revenue laws of the State shall be definitely settled 
and known before the above date. 


The questions presented by the record are— 

(a) Is the Statute of Ohio (Section 2737, Vol. I, 
Revised Statutes), which requires the ‘‘ monthly ave- 
rage amount or value, for the time he held or controlled 
the same within the preceding year, of all moneys, 
credits, or other effects, within that time invested in or 
converted into bonds or other securities of the United 
States, to the extent he may hold or control such bonds 
or securities on the day preceding the second Monday 
of April,’ to be listed for taxation by the holder or 
controller thereof on that day, in conflict with any valid 
provision of the laws of the United States, or the 
Constitution of the United States? 

(b) Is the method provided in Section 2737 of the 
Revised Statutes of Ohio, for listing for taxation the 
property so invested or converted into securities of the 
United States, in conflict with Section 12, Aricle 2, of 
the Constitution of the State of Ohio, which requires 
that property, moneys, credits, investments in bonds, 
stocks, etc., shall be taxed by ‘a uniform rule”’ ? 


ey. 
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(ec) Did the act of plaintiff in error, as shown by 
the record, in converting his current bank deposits into 


? 


‘“oreenbacks,’’ and holding them as such on the day 
preceding the second Monday of April, in each of the 
years for which taxes were charged thereon by the 
County Auditor, operate to relieve the plaintiff in error 
from the payment of the usual State taxes on bank 
deposits, or was this a mere shift or device to evade 
the law, and which courts of justice do not recognize ? 
Respectfully submitted. 
D. A. HoLiincswortu. 
JoHN M. Garven, 
Prosecuting Attorney Harrison County. 
Davip K. Watson, 
Attorney-General of Ohio. 
Service of notice of the hearing of the above motion 
is hereby acknowledged. 
RICHARD A. HARRISON, 
Attorney for Plaintiff wn Erro: . 


Cotumpsus, O., November 30, 1888. 
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DUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM. A. D 1888. 


Stewart B. Shotwell, Plaintiff in Error. 
VS. 
Samuel A. Moore as Treasurer of Har- 


rison County, State of Ohio. 


ERROR TO THE SUPREME COURT OF THE STATE OF OHIO. 


BRIEF IN BEHALF OF THE PLAINTIFF IN ERROR. 


$4 —-- 


Sections 2736, 2737, 2746, 2747, and 2781, of the 
Revised Statutes of Ohio, provide as follows: 


“Sec. 2736. Each person required to list property shall, 
annually, upon receiving a blank for that purpose from the 
assessor, or, Within ten days thereafter, make out and deliver 
to the assessor, a statement, verified by his oath, of all the 
personal propertv, moneys, credits, Investments iIn_ bonds, 
stocks, joint stock companies, annuities, or otherwise, in his 
possession, or under his control, on the day preceding the sec- 
ond Monday of April of that year, which he is required to list 
for taxation, either as owner or holder thereof, or as parent, 
husband, guardian, trustee, executor, administrator, receiver, 
accounting officer, partner, agent, factor, or otherwise.” 

“Sec. 2737. Such statement shall truly and distinctly set 
forth, first, the number of horses, and the value thereof; sec- 
ond, the number of neat cattle, and the value thereof; third, 
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the number of mules and asses, and the value thereof; fourth, 
the number of sheep, and the value thereof; #77#/, the number 
of hogs, and the value thereof; sértA, the number of pleasure 
carriages (of whatever kind), and the value thereof; seventh, 
the total value of all articles of personal property, not included 
in the preceding or succeeding classes; e/gAth, the number of 
watches, and the value thereof; xznvth, the number of piano 
fortes and organs, and the value thereof; fenth, the average 
value of the goods and merchandise, which such person is re- 
required to list as a merchant; e/erenth, the value of the prop- 
erty which such person is required to list as a banker, broker, 
or stock-jobber:; fiwre/fth, the average value of the materials 
and manufactured articles which such person is required to list 
as a manufacturer; fAvrfeenth, moneys on hand or on deposit 
subject to order; fourteenth, the amount of credits as herein- 
before defined; fifteenth, the amount of all moneys invested in 
bonds, stocks, joint stock companies, annuities, or otherwise ; 
sirteenth, the monthly average amount or value, for the time he 
held or controlled the same, within the preceding year, of all 
moneys, credits, or other effects, within that time invested in, or 
converted into, bonds or other securittes of the Cnited States or 
of this State, not tared, to the extent he may hold or control 
such bonds or securities ON SAID DAY PRECEDING THE SECOND 
MonpbaAy OF APRIL; and any indebtedness created in the pur- 
chase of such bonds or securities shall not be deducted from the 
credits under the fourteenth item of this section; but the person 
making such statement may exhibit to the assessor the prop- 
erty covered by the first nine items of this section, and allow 
the assessor to affix the value thereof, and in such case the oath 
of the person making the statement shall be in that regard 
only that he has fully exhibited the property covered by said 
nine items.” 

Sec. 2746. Personal property of every description, moneys 
and credits, investments in bonds, stocks, joint stock com- 
panies, or otherwise, shall be listed in the name of the person 
who was the owner thereof on the day preceding the seeond 
Monday of April, in each year; but no person shall be required 
to‘list for taxation any share or shares of the capital stock of 
any company, the capital stock of which is taxed in the name 
of such company.” 

Sec. 2747. The listing of all personal property, moneys, 
credits, investments in bonds, stocks, joint stock companies, 
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or otherwise, shall be made between the second Monday of 
April and the third Monday of May, annually; and the asses- 
sor shall, on or before the first Monday of May, annually, leave 
with each person, resident in his township or ward, of full age, 
af and not a married woman, or insane person, or at the office, 
usual place of residence or business of each person, a written 
or printed notice, requiring such person to make out for the 
assessor a statement of the property which, by law, he is re- 
quired to list, accompanied with printed forms, in blank, of the 
statement required; and the assessor shall, at the time he de- 
livers such notice and blank forms, demand and receive such 


NO UNEP 


statement, unless such person shall require further time to 
make out the same, in which case he shall call for the same 
before the third Monday of May.” 


“Sec. 2781. If any person whose duty it is to list property 
or make a return thereof for taxation, either to the assessor or 
to the county auditor, shall make a false return or statement, 

| or shall evade making a return or statement, the county. audi- 

ad tor shall ascertain, as near-as practicable, the true amount of 

| personal property, moneys, credits, and investments, that such 
person ought to have returned or listed, to which amount he 
shall add fiftv per centum, and place the same on the tax list; 
and the inquiry and corrections provided for in this and the 
next section may go as far back as the same can be traced, not 
exceeding the four years next prior to the vear in which the 
inquiries and corrections are made, but as to former years, no 
penalty shall be added, and only simple taxes shall be 
claimed.” 


“Sec, 1042. The auditor shall, annually, on or before the 
first dav of October, deliver to the county treasurer a true copy 
or duplicate of the book containing the tax list required to be 
made by him for the vear.” 


~~ “Sec. 1091. Each person charged with taxes on a tax du- 
plicate, in the hands of the county treasurer, may pay the full 
amount of such taxes on or before the twentieth day of Decem- 
bar, or one-half thereof on or before the twentieth day of June 
next ensuing; but all road taxes so charged, shall be paid prior 
to the twentieth day of December.” 


‘ 
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Sec. 3701 of the Revised Statutes of the United 
States is in the following words: 

“Sec. 38701. All stocks, bonds, treasury notes, and other 
obligations of the United States, shall be exempt from taxation 
by or under State or municipal or local authority.” U.S. 
Rev. St., p. 736. 


On the Saturday*preceding the second Monday 
of April in the years 1881, 1882, 1885, 1884, and 1885, 
the plaintiff in error had on deposit in bank at the 
town of Cadiz, Warrison County, Ohio, to his credit 
as a general depositor, certain sums of money; and 
on said Saturday of each of said years he checked out 
the balance so standing to his credit, and at his 
request the same was paid to him in United States 
securities, commonly called * Greenbacks,” and he 
thereby became bona fide the absolute owner of the 
money so withdrawn, and was the owner thereof on 
the day preceding the second Monday of April in 
each of said vears. 

Believing that the obligations of the United States 
so held and owned by him, and the moneys he had 
invested in, or converted into such obligations were 
exempt from taxation, under said section 3701 of the 
Revised Statutes of the United States, he did not 
return the obligations nor the money for taxation. 
But the Auditor of said County, on February 19, 
1886, placed said moneys on a special tax duplicate 
and charged the same for taxation for State, county, 
and other local purposes, against the plaintiff in error, 
and delivered the duplicate to the Ttreasurer of said 
county for collection. ‘The amount so charged was 
$ 2,324.89, which the plaintiff in error declined to pay. 

Thereupon the Treasurer commenced a civil action 


=... 
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against him in the Court of Common pleas of said 
county, by filing a petition in the form prescribed by 
the code of civil procedure of said state ; the prayer 
. of which was for a personal judgment in favor of the 
Treasurer against the plaintiff in error for the amount 
of said taxes and interest thereon from February 19, 
| 1886. An answer to this petition and a reply to the 
answer were filed, and thus the issues in the action 


were jomed. : , 


It is not necessary to state the allegations of these 
| pleadings, inasmuch as the action was submitted to 
the trial Court without the intervention of a jury, and 
the Court. under seetion 5205 of the Ohio Code, 
found and stated in writing its conclusions of fact 
separately from its conclusions of law; and, under the 
Ohio Code, these: findings of fact are conclusive 
| between the parties, and upon them arise the-ques- 


tions of law presented by the record. 


These conclusions of fact are as follows: 


‘That the defendant is, and for many years has been, a res- 
ident of Harrison County, Ohio. That on the Saturday preced- 
ing the second Monday in April in the year 1881, 1882, 1883, 
1884, and 1885 the defendant had on deposit in bank at the 
town of Cadiz, in said County, to his credit as a general deposi- 
tor the following sums: In 1881, $30,900; in 1882, $26,900; in 
1883, $29,550; in 1884, $18,560; in 1885, $4,700. ' That on said 
Saturday in each of said vears he checked out the said balance 
so standing to his credit, and at his request the same was paid to 
him in United States securities, commonly called “Greenbacks.” 
That on each occasion after counting the money so paid to him 
he enclosed the same in a package, wrote his name thereon, 
and return the same to the officer of the bank, requesting him 
to place the same in the bank’s safe for him, which was done. 
On no oceasion did the defendant carry the money out of the 
bank building. And in the early part of next week in each of 
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said vears he returned to the bank and demanded his package 
which was given him, and he opened the same and delivered it 
to an officer of the bank, asking that the amount should be 
placed to his credit as a general depositor, which was done. 
That on each occasion the defendant drew out the balance due 
him, with intent, to obtain non-taxable securities, and thereby 
evade taxation on such balance; but that on each occasion 
during the time which intervened between the withdrawal and 
the subsequent deposit as a general depositor he was a bona 


fide the absolute owner of the MONEY SO withdrawn, and the 


same Was subject to his disposal. That he did not in either of 
said years list for taxation any part of the money so paid to 
him, nor did he list the monthly average amount or value for 
the time he held or controlled the same within the preceding 
year any moneys, credits, or other effects within that time 
invested in or converted into the said securities so by him 
drawn out of bank, and that said monthly average so ‘nvested 
by the defendant in such securities within the years respec- 
tively preceding the drawing out of said moneys was the 
amount so drawn out at the end of the vear. That the Audi- 
tor of said county placed said several sums upon the duplicate 
of said county for the year 1885, except for the vear 1885 he 
erroneously placed $4,949 with fifty per cent. added thereto, 
making $7,420, whereas the data before him, and by which he 
should have been controlled authorized only $4,700, which 
with fifty per cent. added would make $7,050. And the Court 
further finds that the amount of taxes chargeable upon the 
aggregate of said several sums, if the same are subject to taxa- 
tion, is $2,517.05, and that said duplicate was delivered to the 
Treasurer of said County for collection.” (Printed record, 6, 7.) 


LC pon the foregoing conclusions of fact, the Court 


rendered the following judgement: 


“And the Court being of opinion that upon the facts so 
found the law of this case is with the defendant, it is there- 
upon considered that the defendant recover of the plaintiff his 
costs herein expended, taxed at $20.60." (Printed record, 7, 8.) 


a 
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(In Levit vs. Daniels, 22 Ohio St., 38, the Supreme 
Court of Ohio held: 

“Where the Court, being requested to state separately its 
conclusions of law and fact, makes a sufficient finding of the 
facts, and renders a final judgment thereon, the judgment 
itself is to be regarded as a statement of the Courts conclu- 
sion of law, within the meaning of the code.” ) 

The Treasurer thereupon filed a petition in error 
in the Cireuit Court of Harrison County against 
Shotwell, assigning that the Court of Common Pleas 
erred in its conclusion of law from the facts found, 
and praying that said judgment might be reversed, 
and the Treasurer restored to all things he had lost 
by reason thereof. The Circuit Court reversed the 
judgment, and then proceeded, under authority con- 
ferred by section 6726 of the Code of Civil Procedure 
of Ohio, to render the judgment which, in the opinion 
of that court, the Court ef Common Pleas ought to 
have rendered upon the aforesaid facts found by that 
court; namely, a judgment that the Treasurer recover 
of Shotwell the sum of $2,422.07, debt, and also 
§ 20.60 costs in the trial court, and also the costs on 
error. | 

Afterward, the plaintiff in error filed a petition in 
error in the Supreme Court of Ohio against the de- 
fendant in error, assigning for error that the Circuit 
Court erred in reversing the judgment of the Court 
of Common Pleas, and in rendering judgment against 
the plaintiff in error. This cause was heard, and 
a judgment rendered affirming said judgment of the 
Circuit Court, with costs; and in the entry of the 
judgment, the Court certified, in substance, that in 
the rendition of said judgment of affirmance, it was 
material to the case to determine whether subdivision 
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16 of said section 2737, Revised Statutes of Olio, is 
in violation of, and repugnant to, said section 37OL, 
Revised Statutes of United States, and was of bind- 
ing force against the plaintiff in error, ete.; the 
Court, in rendering said judgment of affirmance, hay- 
ing decided that said subdivision is not in violation 
of, nor repugnant to, said section 3701, as claimed by 
the plaintiff in error. 


The general question, then, before this Court is: 
Was the plaintiff in error required by the law of the 
land. to lst for taxation the obligations which the 
record shows were owned by him bona fide and abso- 
lutely at the times therein stated, or, what would have 
been the same thing, to list for taxation the amount 


of the credits which he converted into said obligra- 


tions ? 

The particular inquiry is: Does subdivision 16 of 
section 2747 of the Revised Statutes of Ohio contra- 
vene section 3701 of the Revised Statutes of the 
United States? 

Said subdivision provides that each person required 
to list property for taxation in the State of Ohio, shall 
include in his return, ** The monthly average amount 
or value, for the time he held or controlled the same, 
within the preceding year, of all moneys, credits, or 
other effeets, within that time invested im, or con- 
verted into, bonds or other securities of the United 
States or of this State, not taxed, to the extent he 
may hold or control such bonds or securities on the 


day preceding the second Monday of April.” 
am. 
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This provision assumes to tax the means put into 
obhgations of the United States. It is, therefore, as 
repugnant to the Act of. Congress exempting such 
obligations from taxation under State authority, as it 
would have been had it in terms provided for the tax- 
ation of the obligations outright. 


The provision is an indirect tax upon the obliga- 
tions of the United States. 


Kvery one knows that the very fact that such obli- 
gations are non-taxable, constitutes one of the main 
inducements to convert taxable property or effects 
into such obligations, and thereby free the owner of 
them from taxation upon the means converted into or 


invested in them. 


And it is self-evident that such obligations need 
not be owned for more than a year in order to entitle 
the owner of them to all the benefits and advantages 
of their ownership, including their exemption from 
taxation. Every person has a rnght to acquire them 
when he pleases, and dispose of them at his pleasure; 
and his rights as such owner, during the time he may 
own them, in no wise depends upon the length of the 
time he may own them. 


To hold that such securities must be owned by the 
person acquiring them for more than a year in order 
to entitle him to the full benefit of the act of Congress 
exempting them from taxation, would, in a measure, 
defeat the object of the exemption, But by the pro- 
visions of the Revised Statutes of Ohio, upon which 
the defendent in error must rely to sustain the judg- 
ment of the Court below, an attempt is made to evade 
the act of Congress by levying a retrospective tax 
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upon the moneys, credits, or other effects invested 
in or converted into such non-taxable obligations. 


Under the decision of this Court this is inadmissible. 


The fact that the Ohio enactment limits the tax 
upon the means invested in or converted into obliga- 
tions of the United States, to the monthly average 
amount or value of such means for the time the same 
were held or controlled, within the preceding vear, by 
the person making the investment or conversion, does 
not remove the objection to the validity of the enact- 
ment, for the reason that taxation, in that mode, of 
investments in securities of the United States, de- 
prives the investor of the full benefit and advantage 
of the act of Congress exempting them wholly from 
taxation, either directly or indirectly. For example, 
in January last a citizen of Ohio invested $5,000 in 
United States 4% bonds. He paid a premium of 25% 
on their par value. The provision exempting them 
from taxation affected their value in the market. and 
increased the price which he was compelled to pay for 
them, and he purchased them because they are exempt 
from taxation. Now, three months afterward, on the 
day preceding the second Monday in April, he is 
required to return his taxable property for taxation 
during the year vert after such Monday. The Ohio 
statute provides that he shall return for taxation, 
during the ensuing year, the monthly average amount 
or value during the nine months preceding the first 
of January, the means which he on that day con- 
verted into such obligations. If he can be required 
to do so, then he will be taxed for the ensuing year 
upon the amount of three-fourths of the means con- 
verted into such obligations. It is, we submit, evident 
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that an enactment that will have that effeet will 
accomplish by indirection that which cannot be done 


directly. 


According to the Ohio system of taxation, each 
person is required to return the taxable property 
owned by him on the day preceding the second Mon- 
day in April in each vear, for taxation during the 
ensuing year, The tax is levied upon the property so 
returned for taxation. After the making of the return, 
the county auditor is required to levy the taxes upon 
the property returned for the ‘eurrent year;” and 
one-half the taxes are payable by the 20th day of 
December of the vear in which the return is made 
ana the taxes are assessed, and the other half by the 
20th day of June in the following year. Thus it is 
seen the taxes annually assessed are prospective, not 
retrospective; and the levy is a vearly levy, and is 
made upon property owned by the tax-payer on the 
day preceding the second Monday of April in each 
vear. The yearly levy for the tax exhausts the power 
for the vear. Cooley on Taxation, 256; > Ofts v. City 
of Boston, 12> Cush. 44, 48. 

It follows that when a tax is assessed, upon prop- 
erty subject to taxation, for the year following the day 
preceding the second Monday of April of a given 
year, such property and the owner of it is entirely 
free and discharged from all lability to be taxed upon 
any other property during the ensuing year. If he 
loses any of his property or effects in speculation or 
ortherwise, or converts the same into or invests it in 
non-taxable securities, on any day during that year, 


it cannot be subjected to taxation for the year next 
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after that vear. But if a citizen of Ohio during the 
year following that in which he has returned the tax- 
able property owned by him on the day preceding the 
second Monday of April, for taxation during such 
year, Invest a portion of his means in obligations of 
the United States, and he is the owner of them on the 
day preceding the second Monday of April in the 
followmg year, he will, if he can be required to 
return for taxation, for such following vear, the 
monthly average or value of such means during such 
part of the preceding year as he owned the same, be 
thereby taxed, indirectly, upon the obligations into 
which he converted such portion of his means. [le 
was induced to make the conversion because such 
obligations are exempt from taxation; but if he is 
compelled to pay a tax upon the means so converted, 
he loses, at least to the extent of such tax, the benefit 
of the exemption. Zo tax the means put into the 
obligation is, im effect, to tax the security. 

The change of property, credits, or money, into 
obligations of the United States, is not a fraud upon 
the revenue. ‘The sum represented by such obliga- 
tions, or a larger sum than is represented by their 
face, is turned over to the person from whom they are 
acquired, who is bound in law to pay taxes on that 
sum. It is not withdrawn from taxation. There 
is a simple change of the ownership of the money, 
property, or effects, which remain subject to taxation 
as fully as if the same had not been converted into 
national securities. 


Ogden, Treasurer, vs. Walker, 59 Ind, 460. 


That case arose under an act of the General As- 


sembly of the State of Indiana, entitled, “An Act to 


| 
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provide for a uniform assessment of property, and for 
| the collection and return of taxes thereon,” approved 
December 21, 1872. Section 48, which is substan- 


tially the same as said section 27356 of the Revised 


Statutes of Ohio, provides that every person required 
by the act to make or deliver a statement or schedule 
of his property for taxation, ‘shall set forth an ac- 
count of the property held and owned by him,” in 
accordance with the form of such schedule, contained 
in section 49 of said act. The eighth item of said 


schedule is as follows: 


| For purpose of taxation 
| owned or held on the 
first day of April. 


8. Monthly average value of money. credits. or other DOLLARS. CENTS. 
' personal property converted by me into bonds or other 
. securities of the United States, while held or controlled 
by me, during the year ending April 1. without deducting 

any indebtedness created by such invesiment. 


1 Revised Statutes of Indiana, vear 1876, pp. 81, 82. 


Prior to this enactment, the Supreme Court of In- 
diana, in the case of the Board of Commissioners of 
Montgomery County vs. Elston, 32 Ind., 27, held that 
treasury notes, commonly called ‘* Greenbacks,” were 
not liable to State taxation. 

And at the November term, 1876, in the case of 
Stillwell vs. Corwin, 55 Ind., 433, the same Court 
held that where plaintiff deposited currency in a 
bank, and teok from the bankers a writing, acknowl- 
eding the receipt of a certain sum equal to the 
deposit, in United States bonds, not taxable, and 
promising to return the same on demand, and an 


action was brought to recover the bonds, the contract 
was lawful and should be enforced, though made for 
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the express purpose of avoiding ‘taxation on- the 
deposit. 

Finally, at the November term, 1877, in the case 
of Ogden, Treasurer, vs. Walker, o9 Ind., 460, the 
Court affirmed its former ruling, that United States 
treasury notes, commonly called * Greenbacks,”” are 
not subject to taxation; and held that so much of said 
section 49, 1 R. Ss. Ind., 1876, of said act of Decem- 
ber 21, 1872, providing for the assessment of prop- 
erty.” as requires the listing commanded by the 
eighth item thereof, is inoperative and void. 

The action in the Court below was brought to en- 
join the collection of certain taxes. It appeared by 
the complaint, that the plaintiff owned, and had in his 
possession, on the Ist day of April, 1875, $5,681 in 
greenbacks. When the Assessor called upon him, he 
furnished a full and true list of his personal property, 
which was duly appraised by the Assessor at 5944. 
The Assessor then called upon him for the amount of 
money on hand on April Ist, to which he replied, that 
he had no money on that day except greenbacks, which 
he was not, in his opinion, required to list. He offered 
however, to list she sum that he had, literally and 
truly, as “U.S. ‘Treasury notes, commonly called 
greenbacks,” but this the Assessor refused to accept. 
and himsilf listed for the plaintiff $4,446, and re- 
turned him as “refused to swear.” ° Upon this the 
Auditor added fifty per cent. to the amount returned 
by the Assessor, and extended taxes upon the amount 
thus obtained. The plaintiff paid so much of the tax 
as had been, according to the assumption of the com- 
plaint, lawfully assessed against him, and sued to set 
aside the remainder of it. A demurrer was filed to 


ew 
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the complaint upon the ground that it was bad in sub- 
stance. The demurrer was overruled, and judgement 
rendered as praved for in the complaint, and an ap- 
peal taken to the Supreme Court. The Appellate 
Court affirmed the judgment. 

In delivering the opinion of the Court, ilowk, J., 


stated stated the question for decision thus: 


“We the appellee required by law to list for taxation the 
United States treasury notes, commonly called greenbacks, 
which were held by him on the Ist day of April, 18757" And 
after referring to the case in 32 Ind., and the decision of the 
Supreme Court of the United States in the case of, Bank v. 
Superviser, supra, in which it was held that these treasury 
notes were not lable to State taxation, and after referring to 
said act of December 21, 1872, and quoting sections 48 and 49, 
the learned judge proceeded as follows : 3 


“It is claimed by appellant’s counsel, that, by these provi- 
sions, ‘it was the intention of the Legislature to tax United 
States treasury notes or greenbacks.’ It is difficult to under- 
stand what was intended by the 8th item, above cited, of the 
schedule for taxation. In the form of the affidavit annexed to 
said shedule, the person listing his property for taxation is 
required to swear, among other things, that ‘the monthly 
average amounts and value of moneys, credits, or other per- 
sonal property converted by me into bonds, or other securities 
of the United States, and held or controlled by me during the 
vear ending April Ist,and not deducting any indebtédness 
created by such investments, is as stated in the 8th paragraph 
of this schedule. 

“It seems to us, from the provisions, that it was the 
Legislative intent to devise some method, if practicable, 
whereby bonds or other securities of the United States might 
he subjected to State and municipal taxation. In other words, 
we cannot construe the Sth item of the schedule before cited, 
and so much of the affidavit annexed to said schedule as we 
have quoted, as anything more than a mere attempt to ac- 
complish by indirection what could not be done directly, 
namely, the taxation of bonds and other securities of the 
United States by State or municipal authority. It cannot 
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be doubted, we apprehend, that it is within the power of the 
government of the United States, as the supreme law-making 
power of this country, to provide by law for the exemption 
from State, municipal and other taxation the obligations of the 
United States.” 

Said section S7OL of the Revised Statutes of the 
United States, is then quoted in the cpinion, where- 
upon it is further said: 

“Tt seems to us that the provisions of this section are 
decisive of this case. The United States treasury notes, 
commonly called greenbacks, owned and held by the appellee, 
were by law ‘exempt from taxation by or under State or 
municipal or local authority. either directly or indirectly. 
The appellee had the legal right to refuse to list his green- 
backs, or U.S. treasury notes, for the purposes of such tax- 
ation, and refuse to swear to a schedule after the assessor had 
inserted therein a certain sum of money, on account of his 
U.S. treasury notes or greenbacks. 

“It seems clear to us that the eighth item of the schedule, 
in section 49 of the assessment law of this State, before 
referred to, and so much of the affidavit above quoted as is 
addressed to said eighth item, are in direct conflict with the 
spirit, meaning, and intention of said section 3701 of the Re- 
vised Statutes of the United States, and are, therefore, inoper- 
ative and of no effect.” 

Reference to the remainder of this opinion will be 
made further on, in another connection. 

It is immaterial whether the tax is directly upon 
the obhgations eo nome, or is indirectly upon the 
obligations by levying it upon the means put into the 
obligations. 

McCulloch vs. The State of Maryland, 4 Wheat., 316. 

Bank of Commerce vs. New York, 2 Black, 620. 

Bank Tax Case, 2 Wallace, 200. 

Banks vs. New York, 7 Wallace, 16. 

Weston vs. City of Charleston, 2 Pet., 449. 

People ex rel. The Bank of New York vs. Supervisors, 
7 Wallace, 26. 

Ogden, Treasurer, vs. Walker, 59 Ind., 460. 
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In The People ex rel. vs. Supervisors, in whieh it 
was held that United States notes issued under the 
acts of February 25 and July 11, 1862, and March 3, 
1865 (12 Sts., 545, 582. 709), although issued as cur- 


reney, were yet national obligations, and exempt from 


State taxation, Chief Justice Chase, delivering the 


opinion of the Court, said: 


= Forty Vears ago, in the case Weston vs. Charleston, 2 Pet., 
467, this Court, speaking through Chief Justice MARSHALL, 
said : 

‘The American people have conterred the power of borrow- 
ing money upon their Government, and by making that Govy- 
ernment Supreme, have shielded its action in the exercise of 
that power from the action of the local governments. The 
grant of thé power is incompatible with a restraining or con- 
trolling power, and the declaration of supremacy is a declara- 
tion that no such restraining or controlling power shall be 
exercised.’ 

* And, applying these principles, the Court proceeded to 
say: 

‘The right to tax the contract to any extent when made, 
must operate on the power to borrow before it is exercised, 
and have a sensible influence on the contract. The extent of 
this influence depends upon the will of a distinct government. 
To any extent, however inconsiderable, it is a burden upon the 
operations of the government. It may be carried to an extent 
whieh may rest them entirely.’ 

* And finally: 

*\ tax on government stock is thought by this Court to be 
a tax on the contract—a tax on the power to borrow money on 
the credit of the United States, and, consequently, repugnant 
to the Constitution.’ | 

‘Nothing need be added to this, except that in no case 
decided since have these propositions been retracted or quali- 
fied. The last cases in which the power of the States to tax 
obligations of the Government came directly in question, were 
those of The Bank of Commerce vs. New York, 2 Black, 628, 
in 1862, and the Bank Tax Case, 2 Wall., 200, in 1865, in both 
of which the power was denied.” * * * * 
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“The principle of exemption is, that the States cannot 
control the National Government within the sphere of its 
constitutional powers—for there it is supreme—and cannot 
tax its obligations for payment of money issued for purposes 
within that range of powers, because such taxation necessarily 
implies the assertion of the right to exercise such control. 

“The certificates of indebtedness in the case before us are 
completely within the protection of this principle. For the 
public history and the acts of Congress show that they were 
issued to creditors for supplies necessary in to the Government 
in carrving on the recent war for the integrity of the Union 
and the preservation of our republican institutions. They were 
received instead of money at the time when full money pay- 
ment for supplies was impossible, and according to the princi- 
ples of the cases to which we have referred, are as much 
beyond the taxing power of the States as the operations them- 
selves in furtherance of which they were issued.” . 


The Legislature of New York imposed taxes on 
banking capital as upon other real and personal prop- 
erty of individuals according to valuation. 

In Bank of Commerce vs. New York, 2 Black, 628, 
this Court held that the bonds and other securities of 
the United States, included in such valuation, were 
not hable to be taxed by State authority. The Legis- 
lature of the same State subsequently provided for 
the taxation of the capital of banks by an arbitrary. 
valuation; that is to say, by requiring the valuation 
for taxation to be equal to the sum of the capital paid 
in and secured to be paid in, without reference to its 
actual value at the time of valuation; and it was then 
insisted, in behalf of the State Commissioners of 
‘Taxes, that this was a tax on the franchise and not on 
property, and that no inquiry could be made, there- 


fore, as to the component elements of the capital, 


with a view to ascertain whether any of them were 
exempt from taxation. But, in Bank Tax case, 2 


aon 
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Wall, 200, this Court held that the tax was really on 
the property of the bank, and could not be constitu- 
tionally assessed upon that part of it which consisted 
of national bonds and securities. 

The plaintiff in error had a right to exchange 
money on deposit in bank to his credit for obligations 
of the Cnited States, even if his express purpose in 
the transaction was to exchange money which was 
taxable for obligations which were not taxable. 

The charge of an attempt to defraud the State of 
Indiana out of taxes, by such a transaction, was set 
up and insisted upon in the case of Stillwell vs. 
Corwim, 50 Ind., 435.  Demurrers were filed to the 


answers in that ease setting up the facts, and the 


demurers were sustained. The Court says: 


It is insisted by the appellants that the agreement set out 
in the first paragraph of the complaint was made for the pur- 
pose of avoiding the payment of taxes for the vear 1866 on 
money on deposit in the Citizens’ Bank, as alleged in the first 
paragraph of their answer, and, therefore, that it is fraudulent 
and void; and, also, that the agreement, for the same reason, 
is void, as being against public policy. 

“We cannot perceive wherein the agreement is void for 
either cause. Any person has a right to exchange money on 
deposit in bank for bonds on the United States. at any time 
even if the express purpose in the transaction was to exchange 
money which was taxable for bonds which are not taxable. Nor 
would the destruction of the certificates of deposit make the 
slightest difference, for they would be canceled by the ex- 
change. The monev given for the bonds was taxable for the 
vear 1886, either in the hands of the Stillwells or in the hands 
of Makepeace. The revenue, therefore, is not defrauded. And 


although no bonds actually passed in the transaction, vet if 


Makepeace choose to take the obligation of the Stillwells for 
the delivery of bonds, instead of the bonds themselves, it will 
not change the character of the transaction.” 
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The above case was cited and approved in the case 
of People ex rel. vs. Ryan, 88 N. Y¥. 142, in which it 
was held: 


‘Where one makes affidavit that his indebtedness exceeds 
his taxable personal property, and it appears that part of 
such indebtedness is a demand note for $25,000, the proceeds 
of which were used to purchase government bonds which 
were pledged as collateral thereto, and it does not appear 
that the note is not a just debt, the assessors must allow a 
deduction therefor, although the transaction may have been 
a device to escape taxation.” 

DANFORTH, J., announcing the opinion of the Court, says: 
“The respondent is entitled to judgment, and so he would 
be, although the transaction of which the $25,000 note 
formed a part was, as the learned counsel for the appellant 
says, ‘a device to escape assessment and taxation.” S#///well 
vs. Corwin, 55 Ind., 453. We are referred to no statute which 
prohibits a property owner from choosing between the embar- 
assment of a debt and a submission to a burden, justlv indeed 
imposed on all, and which, if he escapes, must altegether fall 
upon his neighbors. 

“The assessors therefore exceeded their necessary duty, 
when, by inquisition, they so press the relator as to call from 
him a disavowal of that purpose, and his innocence of in- 
tention to circumvent ‘the tax laws.” The argument of the 
appellants is in effect to show that this was an ingenious 
falsehood. It touches, however, not the fact of an indebted- 
ness, but the motive which led to its creation. The statute 
concerns itself only with the debt. It makes the ‘taxable 
personal property’ of an individual, so much only of that 
species of his estate as remains ‘after deducting the just debts 
owing by him.’ R. 8., pt. 1, chap. 13, tit. 2, art. 2, § 9, 
subd. 4, p. 391. 

In view of this provision the assessors erred; for there is 
not a word of evidence to indicate that the debt of $25,000 
was not in every legal sense a just one, and enforceable 
against the relator in the same manner as other debts con- 
tracted by him. That the property purchased with its pro- 
ceeds stands as security for its payment and is itself nontaxa- 
ble, cannot alter the result. This attribute of exemption wag 


SHOTWELL VS. MOORE, TREASURER. 31 


impressed upon it to promote its salabilitvy, and no doubt 
entered into and enhanced the price paid. 

* Nor do we perceive how, by a purchase in the manner 
narrated in the return, the buyer evades our law of taxation, 
The law does not prohibit it, therefore does not apply, and 
in such a case there can be no evasion, Smale vs. Burr, L. R., 
8 (. P., 64. Whether the law shall be so extended as to 
prevent similar transactions is for the legislature to determine.” 

In Thayer vs. Boston, 124 Mass., 132, it was /Aeld, that if a 
taxpayer has actually changed his domicile, he cannot after- 
ward be lawfully assessed in the place from which he has re- 
moved, although his removal was for the purpose of avoiding 
or lessening the taxation of his property. 

The judge, in the trial court, among other things, instrueted 
the jury as follows: 

“The fact that any man changes his home or his domicile 
for the purpose of avoiding, or escaping, or lessening his taxes, 
is of no consequence whatever. If he does with an honest in- 
tention, and really and actually change his home, the motive 
with which he does it is of no consequence.” 

A removal may be made so as to escape a subsequent tax. 

Savary vs. Georgetown, 12 Mete., 178. 


The finding of the tral court, That on each 
oceasion the defendant drew out the balance due him 
with intent to obtain non-taxable securities and there- 
by evade taxation on such balance,” evidently means 
that the defendant, in order to lessen the amount of 
his taxable property, converted the indebtness of the 
bank to him into non-taxable obligations of the United 
States. That is to say, he requested the bank to pay 
its indebtness to him in obligations of the United 
States; with which request the bank complied. He 
had a right to make the request, and the bank hada 
right to comply with it. 

It is true, opposing counsel in court below con- 
tended that “the greenbacks continued in the bank, 
and might properly be said, in the language of section 
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2737, Revised Statutes of Ohio, to be moneys on 
deposit subject to order.” But this statement utterly 
ignores the facts found by the trial court. That 
court found “that on each occasion during the time 
which intervened between the withdrawal and the 
subsequent deposit as a general depositor, he (Shot- 
well) was bona fide the absolute owner of the money 
so withdrawn, and the same was subject to his dis- 
posal.” This finding of fact is conclusive as to the 
bona fide, absolute ownership of the money withdrawn 
by Shotwell from the bank during the time mentioned 
in the finding. The Circuit Court and the Supreme 
Court of the State, in reviewing the judgment of the 
Common Pleas, were each conclusively bound by this 
finding, and in this court it is in like manner conclu- 
sive. According to the finding, if the bank, after the 
plaintiff in error had placed his greenbacks in the 
safe of the bank solely for safe-keeping therein, had 
converted them to their own use, he could have main- 
tained an action of trover therefor against the bank. 
Upon his checking out the balance standing to his 
credit as a general depositor of the bank, the bank 
ceased to be his debtor, and he had no moneys on deposit 
asa general depositor subject to his order; and the bank 
held nothing of his except the greenbacks which he 
had placed in the vault or safe of the bank for safe- 
keeping as his property, and which the Common 
Pleas found was bona fide his absolute property. 


The case of Mitchell vs. Leavenworth County Com- 
misstomers, 91 U. S., 206, is not in point. The de- 
cision was sunply, that if, for the purpose of evading 
ine a State tax, a person change his investment to 
United States notes, a day before the day on which 
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property is to be listed for taxation, and two days 
afterwards changes back again, a court of equity will 
not, by mjunection, interfere to prevent a levy of a tax 
assessed regardless of such change, but will leave him 
to his legal remedy, notwithstanding the exemption of 


such notes from State taxation. 


One of the cases cited by the Chief Justice shows 
the basis of the decision. That case is Albany City 
National Bank vs. Maher, 19 Blatehf.. 182. which 
was a suit by a National Bank for an injunction to 
restrain the defendant as Receiver of Taxes of the 
eity of Albany from all proceedings to collect a tax 
assessed against various stockholders of the bank by 
the Board of Assessors of the city of Albany. The 
Court held that the assessment against the share- 
holders of the complainant was not merely invalid for 
irregularity, but void because the assessors failed to 
observe a condition precedent to their right to assess, 
and that this conelusion must result in granting the 
injunction asked for. But the Court said: 


*In order, however, that there may be no misapprehension 
as to the views which lead to this result, it is proper to say, that 
the right of the complainant to the relief stands on a very 
different footing from that of the several stockholders who 
have been assessed. If these stockholders were complainants, 
there would be two sufficient reasons for denying them the aid 
of a court of equity and the preventive remedy of an injunc- 
tion. Courts of equity are always reluctant to interfere with 
the collection of State taxes by the officers intrusted with that 
duty, and have almost uniformly refused to do so when ‘the 
case made rests solely on the illegality of the tax. As is ruled 
in Dows vs. City of Chicago, (Al Wall., 108) ‘there must 
exist, in addition, special circumstances bringing the case 
under some recognized head of equity jurisdiction, such as 
that the enforcement of the tax would lead to a multiplicity of 
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suits or produce irreparable injury,’ ete. Upon this considera- 
tion, the stockholders would not be entitled to an injunction. 

* “ But there is another ground upon which such relief would 
be refused them. In dealing with the rights of parties to resist 
taxation, courts of equity proceed upon considerations quite 
unknown to courts of law, and hold, not only that it must 
appear that the tax is one unlawfully imposed, but. also, one 
that justice and good conscience does not require the party to 
pay. <An illustration in point is found in J//tehe// vs. Commis- 
stoners of Leavenworth, (91 U. S., 206) where a complainant 
had converted his cash on deposit into United States notes 
before the day of listing taxes, in order to escape taxation, 
and, being taxed notwithstanding, the Court held, that, 
although the tax was illegal, it would not, while sitting as 
a court of equity, use its extraordinary powers to assist him in 
a scheme to escape taxation, and dismissed the bill.” 


The Court then say: 

“Tf the stockholders of the bank were seeking aid in 
equity because the assessors failed to give them the notice of 
assessment required by law, they would be defeated, upon the 
ground that, as they were not in fact mislead, and not unjustly 
assessed, they should be held to their strict legal rights, and 
not entitled to the intervention of the court of equity. They 
would, therefore, be relegated to their remedy at law. * * * 

‘ But,” the Court said, “the rights of the complainant rest 
upon another footing. It is required, as has been stated, to 
withhold dividends from its shareholders to such extent as may 
be necessary to pay any taxes assessed against them. Some of 
its shareholders appeared before the Board of Assessors and 
were relieved from assessment. Many other shareholders did 
not attempt to be relieved, but now fall back: upon their rights 
to insist that the tax is illegal, and refused to permit the com- 
plainant to retain their dividends. The complainant is thus 
exposed toa multiplicity of suits by these stockholders. * * * 
The case, therefore, is one where the Court must interfere, to 
prevent a multiplicity of suits.” 


In Greene vs. Mumford, 5 R. 1., 472, the subject 
was thoroughly discussed, and the Court refused to 
interfere, on the ground that, if the tax was illegal, 
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the party had a remedy at law which was sufticiently 
adequate and far more consonant with the scope and- 
provisions of the tax act. The English courts of 
equity, to which our ancestors were subject, and from 
which the American usage and practice is mainly de- 
rived, do not appear to have exercised jurisdiction in 
such Cases. 

In Aellogg vs. Bly, 15 Ohio St. 64, the Court re- 
fused to enjoin all ilegal assessment, and * left the 
plaintiff to his remedy at law.” 

The original action against the plaintiff in error 
Was an action at law for the recovery of a personal 
judgment for money only; it was an action of debt. 
The defence controverted the alleged indebtedness. 
The question in the case was, therefore, one of legal 
right and legal liability. Hence, Mitchell’s case has 
no application to the case in hand. | 

The plaintiff in error had a legal right to acquire 


the United States notes of whieh the Court of Com- 


mon Pleas found he was the bona fide absolute owner. 
The motive with which he acquired them, is of no 
consequence. The fact that his motive was to get 
rid of taxation on the money which he converted into 
such notes, is immaterial. For, ‘any person has a 
right to exchange money on deposit in a bank for bonds 
on the United States, at any time, even if the express 
purpose in the transaction was to exchange money 
which was taxable, for bonds which were not tax- 
able.” Stillwell vs. Corwin, (supra.) It follows that 
in an action at law, the motive of the person making 


the exchange cannot be inquired into. 
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The praver in the answer in the original action, 
that the ‘Treasurer be enjoined from collecting, or 


attempting to collect, the amount .charged against 
him on the special duplicate, did not alter the nature 
of the cause of action upon which the ‘Treasurer 
demanded, and in the Cireuit Court recovered, a per- 
sonal judgment. The action was an action of debt in 
which an issue of fact was joined, and which, at com- 
mon law, was of right triable by jury. The Consti- 
tution of Ohio provides that “the right of trial by 


jury shall be inviolate,” and under the laws of Ohio 


the issue upon which the Circuit Court rendered the 
the judgment, affirmed by the Supreme Court, was 
one which either party could demand should be tried 
by jury. Hlad the ‘Preasurer undertaken to distrain, 
and had the plaintiff in error sought to enjoin the 
proceedings, the ‘Treasurer could have raised the 
objection that a court of equity would not use its 
extraordinary powers in behalf of the plaintiff. But 
no such question arises in the case at hand. If the 


tax be illegal, that fact is, at law, a complete defence. 


Opposing counsel suggested in the court below 
that the wisdom of said 16th sub-divison of section 
2737 may be shown by a single illustration thus: 


* A owns $100,000, safely invested in seven and eight per 
cent. mortgages, and is not in debt. Such investments is tax- 
able at its actual value in money, but on the day preceding the 
day on which taxes are assessdd, he telegraphs to New York 
and purchases on credit a corresponding amount of non-taxable 
securities. His debits and credits on the next day exactly 
equal each other, and he therefore makes no return of credits 
to the Assessor. Having his securities in New York for the 
one day, he instructs his broker to resell them and pay off his 
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New York debt, and in this manner he has escapted liability 
for taxes to the amount of from two to three thousand dollars, 
according to the tax rate at the place of his domicile.” 

This is a singular ‘illustration ” in view of the fact 
that the constitution of this State prohibits debts of 
the taxpayers from being deducted from the value of 
his credits; this being inconsistent with the require- 
ment that a//7 property, moneys and credits shall be 
taxed. Section 2, Article XII. 

In Aechange Bank of Columbus vs. Hines, Treas., 
3 Ohio St., 1, it was decided that the tenth section of 
the tax law of 1855, which allowed individuals and 
certain corporations, in giving their tax lists, to de- 
duct their liabilities from the amount of their moneys 
and credits, is repugant to the constitution of Ohio, 
and is void; that the constitution permits no deduction 
of abilities from moneys and credits. 

The decision in that case has been approved and 
followed in several subsequent cases: 

Lattimer, et al. vs. Morgan et al., 6 Ohio St., 280. 
Champaign County Bank vs. Smith, 7 Ohio St., 42 57. 


Payne vs. Watterson, Treasurer. 37 Ohio St.. 121, 125. 


Respectfully submitted, 
RICHARD A. HARRISON, 
i. BB BEINCORA, 
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SUPREME COURT OF THE UNITED STATES, 


Stewart B. SHorwe tt, Plaintiff in Error, 
VS. 


SAMUEL A. Moore, AS TREASURER OF HARRISON 
County, Onto, Defendant in Error. 


ERROR TO THE SUPREME COURT OF THE STATE OF OHIO. 


STATEMENT OF THE CASE, WITH EXTRACTS FROM THE LAws OF OHIO 
BEARING UPON THE ISSUE. 


STATE CONSTITUTION. 


SECTION 2, ARTICLE 12. “Laws shall be passed, taxing 
by a uniform rule, all moneys, credits, investments in bonds, 
stocks, joint stock companies, or otherwise ; and all real and 
personal property, according to its true value in money.” 


REVISED STATUTES OF OHIO. 


SECTION 2730. “In this title (taxation) the * * * term 
‘money,’ or ‘moneys’ shall be held to mean and include 
any surplus or undivided profits held by societies for savings 
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or banks having no capital stock, gold and silver coin, bank 
notes of solvent banks in actual possession, and every de- 
posit which the person owning, holding in trust, or having 
the beneficial interest therein, is entitled to withdraw in 
money on demand; the term ‘ credits,’ shall be held to mean 
the excess of the sum of all legal claims and demands, 
whether for money or other valuable thing, or for labor or 
service due, or to become due, to the person liable to pay 
taxes thereon, including deposits in banks, or with persons 
in or out of this state, other than such as are held to be 
money, as hereinbefore defined, when added together (esti- 
mating every such claim or demand at its true value in 
money), over and aboye the sum of legal bona-fide debts 
owing by such person; but in making up the sum of such 
debts owing, there shall be taken into account no obligation 
to any mutual insurance company, nor any unpaid subscrip- 
tion to the capital stock of any joint-stock company, nor any 
subscription for any religious, scientific, literary, or charitable 
purpose ; nor anyacknowledgment of any indebtedness un- 
less founded on some consideration actually received and 
believed ‘at the time of making such acknowledgment to be 
a full consideration therefor ; nor any acknowledgment 
made for the purpose of diminishing the amount of credits 
to be listed for taxation ; nor any greater amount or portion 
of any liability as surety, than the person required to make 
the statement of such credits believes that such surety is in 
equity bound and will be compelled to pay, or to contribute, 
in case there be no securities; provided, that pensions re- 
ceivable from the United States shall not be held to be 
credits; and no person shall be required to take into account 
in making up the amount of credits a greater portion of any 
credits than he believes will be received or can be collected, 
or any greater portion of any obligation given to secure the 
payment of rent than the amount that shall have accrued on 
any lease, and remain unpaid.” 
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SEC. 2731. “ All property, whether real or personal, in 
this state, and whether belonging to individuals or corpora- 
tions; and all moneys, credits, investments in bonds, stocks, 
or otherwise, of persons residing in this state, shall be subject 
to taxation, except only suchas may be expressly exempted 
therefrom; and such property, moneys, credits, and invest- 
ments shall be entered on the list of taxable property, as 
prescribed in this titlle * * *,” 


SEC. 2734 “Every person of full age and sound mind 
shall list the personal property of which he is the owner, and 
all moneys in his possession, all money invested, loaned, or 
otherwise controlled by him, as agent or attorney, or on ac- 
count of any other person or persons, company, or corpora- 
tion whatsoever, and all moneys deposited subject to his or- 
der, check, or draft, and all credits due or owing from any 
person or persons, body corporate or politic, whether in or 
out of such county * * *,”” 


SEc. 2736. ‘‘Each person required to list property 
shall, annually, upon receiving a blank for that purpose from 
the assessor, or within ten days thereafter, make out and de- 
liver to the assessor a statement, verified by his oath, of all 
the personal property, moneys, credits, investments in bonds, 
stocks, joint-stock companies, annuities, or otherwise, in his 
possession or under his control, on the day preceding the 
second Monday of April of that year, which he is required 
to list for taxation, either as owner or holder thereof, or as 
parent, husband, guardian, trustee, executor, administrator, 


receiver, accounting officer, partner, agent, factor, or other- 
wise * * *,” a , 


Sec. 2737. ‘‘Such statement shall truly and distinctly 
set forth, * * * * * * * * * thirteenth, moneys on hand, or 
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on deposit subject to order; fourteenth, the amount of 
credits as hereinbefore defined; * * sixteenth, the monthly 
average amount or value, for the time he held or controlled 
the same, within the preceding year, of all moneys, credtts, or 
other effects, within that time invested in, or converted into 
bonds or other securities of the United States or of this State, 
not taxed, to the extent he may hold or control such bonds 
or securities on said day preceding the second Monday of 
April; and any indebtedness created in the purchase of such 
bonds or securities shall not be deducted from the credits 
under the fourteenth item of this section * * *,” 


Sec. 2781. ‘If any person whose duty it is to list 
property or make a return thereof for taxation, either to the 
assessor or to the county auditor, shall make a false return or 
statement, or shall evade making a return or statement, the 
county auditor shall ascertain, as near as practicable, the true 
amount of personal property, moneys, credits, and invest- 
ments, that such person ought to have returned or listed, to 
which amount he shall add fifty per centum, and place the 
same on the tax list; and the inquiry and corrections pro- 
vided for in this and the next section may go as far back as 
the same can be traced, not exceeding the four years next 
prior to the years in which the inquiries and corrections are 
made, but as to former years, no penalty shall be added, and 
only simple taxes shall be claimed.” 


In accordance with the foregoing provisions of the con- 
stitution and laws of the State of Ohio, the county auditor of 
Harrison county, in February, 1886, undertook to correct 
the tax returns of the plaintiff in error for the years 1881, 
1882, 1883, 1884, and 1885, and did place against him, on 
the tax lists of the county, the amount of taxes now in con- 
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troversy. On refusal to pay, the county treasurer, whose 
duty it was to collect the same, brought suit in the Common 
Pleas Court of the State, to recover the amount, and to this 
proceeding the plaintiff, defendant below, made answer 
claiming substantially that the property, on which it was 
sought to charge him with taxes, consisted of United States 
obligations, commonly called ‘ greenbacks,” and that they 
were non-taxable. There was no question as to the regu- 
larity of the action of the county auditor, or the other tax 
officials, except as it is claimed that the property itself was 
not a proper subject of taxation. 

The defendant also, treating his answer as a cross-peti- 


tion, asked that the treasurer be ‘“ enjoined from collecting 


On the trial the Court, at the request of the parties, 


made a special finding of facts, as foliows : 


‘October Ist, 86. Term Time. The parties to this 
cause having waived a jury, the same came on for trial to the 
Court, and the parties, with a view of excepting to the de- 
cision of the Court upon the questions of the law involved in 
the trial, having requested the Court to state in writing the 
conclusions of fact found separately from the conclusions of 
law, and the testimony having been heard, the Court finds as 
conclusions of fact as follows: 


“That the defendant is, and for many years has. been, a 

resident of Harrison county, Ohio. That on the Saturday 

preceding the second Monday of April in the years ’1881, 

82, '83, 84 and ’85 the defendant had on depost in bank at 

‘ the town of Cadiz, in said county, to his credit a8 a general 
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depositor the following sums: in ’81, $30,900; in ’82, $26,- 
900 ; in ’83, $29,550; in ’84, $18,560; in’85, $4,700. Thaton 
said Saturday in each of said years he checked out the said 
balance so standing to his credit, and at his request the same 
was paid to him in United States securities, commonly called 
‘Greenbacks.’ That on each occasion after counting the 
money so paid to him he enclosed the same in a package, 
wrote his name thereon, and returned the same to the officer 
of the bank, requesting kim to place the same in the bank’s 
safe for him, which was done. On no occasion did the de- 
fendant carry the money out of the bank building. And in 
the early part of the next week in each of said years he re- 
turned to the bank and demanded his package, which was 
given him, and he opened the same and delivered it to an 
officer of the bank, asking that the amount should be placed 
to his credit as a general depositor, which was done. That 
on each occasion the defendant drew out the balance due 
him, with intent to obtain non-taxable securities, and thereby 
evade taxation on such balance; but that on each occasion 
during the time which intervened between the withdrawal 
and the subsequent deposit as a general depositor he was 
bona-fide the absolute owner of the money so withdrawn, and 
the same was subject to his disposal. That he did not in 
either of said years list for taxation any part of the money 
so paid to him, nor did he list the monthly average amount 
or value for the time he held or controlled the same within 
the preceding year any moneys, credits, or other effects with- 
in that time invested in or converted into the said securities 
so by him.drawn out of bank, and that said monthly average 
amount so invested by the defendant in such securities within 
the years respectively preceding the drawing out of said 
moneys was the amount so drawn out at the end of the year. 
That the Auditor of said county placed said several sums 
upon the duplicate of said county for the year 1885, except 
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for the year ’85 he erroneously placed $4,949 with fifty per 
cent. added thereto, making $7,420, whereas the data before 
him, and by which he should have been controlled author- 
ized only $4,700, which with fifty per cent. added would 
make $7,050. And the Court further finds that the amount 
of taxes chargeable upon the aggregate of said several sums, 
if the same are subject to taxation, is $2,317.05, and that said 
duplicate was delivered to the Treasurer of said county for 
collection.”’ 


On the foregoing findings of fact the Court rendered 


judgment in favor of the defendant, as follows: 


“ And the Court being of opinion that upon the facts so 
found, the law of this case is with the defendant, it is there- 
upon considered that the defendant recover of the plaintiff 
his costs herein expended, taxed at $20.60.” 


Exceptions were thereupon entered by the plaintiff be- 
low and the case was taken on error to the Circuit Court, 
where the judgment was reversed and a judgment rendered 
in favor of the county treasurer for the amount of the tax, as 


follows: 


“ November 29, 1886, being Circuit Court term time. 
This day came the parties by their attorneys, and this cause 
coming on to be heard upon the errors assigned, was argued 
by counsel, upon consideration whereof, and this Court being 
fully advised in the premises, do find that there is error in 
the record and proceedings of the Court of Common Pleas 
as alleged in the petition in error, to which finding, said de- 
fendant, Shotwell, excepts. 
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“It is thereupon ordered and adjudged by this court that 
the said judgment of the Court of Common Pleas of Harrison 


county, Ohio, in favor of this defendant and against the 
plaintiff in error, be and the same is hereby reversed at the 
costs of this defendant. To which said defendant, Shotwell, 
excepts. And this court proceeding now, according to law, 
to render the judgment which said Court of Common Pleas 
should have rendered in said action in said court. It is con- 
sidered, ordered, and adjudged by this court that the plaintiff, 
Samuel A. Moore, as Treasurer of Harrison county, Ohio, 
recover of said defendant, Stewart B. Shotwell, the sum of 
twenty-four hundred and twenty-two dollars and seven cents 
debt (counting interest to the first day of this term of this 
court, to-wit, November 23d, 1886.) 


“To which said defendant excepts. And also the sum of 
$20.60, the costs of the trial in said Court of Common Pleas, 
to which said defendant excepts. And also the costs of this 
proceeding in error, taxed at $ , to all which said de- 
fendant excepts.” 


The judgment thus rendered by the Circuit Court was, 
on error, affirmed by the Supreme Court of the State, and 
this proceeding is now prosecuted to obtain a reversal of that 


judgment, as will more fully appear by the record. 


ARGUMENT. 
Two questions are presented for consideration : 


1. Did the conversion of the deposits of the plaintiff in 
error, into government securieties for one day of the year, as 
shown by the record, operate to relieve him from taxation 
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thereon, or was such conversion a mere shift or device which 
the law does not recognize or aid ? 

2. Is the statute of Ohio, which requires the monthly 
average value of property invested during the year in 
non-taxable securities to the extent such securities may 
be held on the day preceding the second Monday in April 
to be returnable for taxation, in conflict with any of the pro- 
visions of the Constitution of the United States or valid laws 


passed by Congress? 


i. 


The issue is not, as claimed by counsel for plaintiff in 
error, whether the plaintiff was ‘required by law to list for 
taxation the United States treasury notes, commonly called 
‘greenbacks,’ which were owned by him Jdona-fide and abso- 
lutely, on the Saturday preceding the second Monday of 
April in the years 1881, 1882, 1883, 1884 and 1885.” » 

All agree that ‘“ greenbacks”’ are non-taxable for State 
or municipal purposes, either directly or indirectly. The 
United States statutes not only prohibit such taxation, but 
the credit and safety of the general government require that 
all its securities should be protected from local tax regula- 
tions. Bank of Commerce vs. New York, 2 Black, 620. 
Banks vs. New York, 7 Wallace, 16. New York Bank vs, 
Supervisors, Id. 26. 

The claim of the plaintiff, in this respect, is not contro- 
verted. The pertinent question, however, arises—can this 
principle of the law be used asa shift or device to escape 
taxation on other property? We maintain that it can not, 
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The findings of fact show that the temporary conversion of 
the deposits of plaintiff into ‘‘greenbacks” was expressly 
for the purpose of evading taxation. They were not socon- 


verted for any legitimate business or use. The “greenbacks”’ 


continued in the bank, wrapped up in a separate package, it 


is true, but still left there as “money on deposit subject to 
order.’ The plaintiff had the full use and benefit of this 
money as a general deposit, for every day in the year except 
one, and it would seem to bea travesty on the lawto permit 
him, in the manner proposed, to throw upon other tax-payers 
his share of the public burdens while receiving, in comm3n 
with all other citizens, the benefit of the law of the State for 
the protection of life and property. It would be worse than 
travesty ; it would be giving judicial sanction to a palpable, 
open, confessed fraud on every honest tax-payer of the State. 

The late Honorable Chief Justice of this court, in the 
opinion in the case of Mitchell vs. Board of County Commis- 
sioners, Ist Otto, 206, charactreizes a similar transaction asa 
‘‘ scheme to escape his proportionate share of the burdens of 


’ 


taxation,’ 


guage. 
The findings of fact in that case are so nearly identical 


and he judicially rebukes it in unmistakable lan- 


with those in the case at the bar, that we quote in full: 


“Mitchell, the plaintiff, kept his account with a banking 
firm in Leavenworth. On the 28th of February, 1870, he 
had a balance to his credit of $19,350, and subject to his 
check in current funds. He, that day, gave his check for 
this balance payable to himself in United States notes. 
These notes were paid to him. FHeimmediately inclosed 
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them in a sealed package and placed them for safe-keeping 
in the vault of the bank. On the 3rd of March he withdrew 
his package and deposited the notes to his credit, This was 
done for the sole purpose of escaping taxation on his money 
on deposit. 


“Personal property in Kansas, which includes money 
on deposit, is listed for taxation, as of March Ist in each year. 
Mitcheli did not list any money on deposit. The tax officers, 
in due time, on discovery of the facts, added $19,000 to his 
assessment on account of his money in bank. Heasked the 
proper authority to strike off this added assessment. This 
was refused. A tax was thereupon in due form levied and 
its collection threatened.” | 


The facts in the above case are the exact counterpart of 
those in the one now under consideration, except that, under 
the laws of Kansas, there was no provision made for valuing 
the monthly average amount of property converted during 
the year into government securities. It presented the clear- 
cut question of the validity of such attempted evasion. It is 
insisted, however, that as the question was presented to the 
equity branch of the Court, the decision is not binding in a 
court of law. But is this the rule? The Court, it is true, 
confined itself, as was proper, to a strict affirmance of the 
principle on which the State Court decided the case, to wit, 
that “A court of justice, sitting as a court of equity, will not, 
knowingly, lend its aid to promote any scheme devised by a 
person to escape his proportionate share of the burdens of 
taxation.” That was as far as the Court could go without 
disregarding the plain limitations of a reviewing tribunal. It 
is not the province of error courts to announce abstract prop- 
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ositions of law, not necessarily involved in the affirmance or 
reversal of the judgment of subordinate courts. It was ably 


urged, in argument, that the motive of Mitchell in so con- 


éé ’ 


verting his deposits into ‘‘ greenbacks,”’ was wholly immate- 
rial, and that the tax officers of the State of Kansas could not 
look beyond the nature and character of the property on the 
one day as of which the personal property of the State was 
required to be listed. But the scrupulous Chief Justice was 
unwilling, even by silence on a point not strictly before the 
Court, to seem to sanction such view of the law, and he there- 
fore characterized the transaction as a questionable “scheme,”’ 
and condemned it as such. So anxious was he that the case 
should not be understood as an authority, limited in scope 
to purely equity causes, that he added to the simple words 
of affirmance, the remark that Mitchell’s ‘‘ remedy, 2% ke has 


any, is in a court of law.” 


The sole difference in the method of procedure in the 
case of Mitchell, supra, and the one at bar, is the fact that 
the treasurer, whose duty it was to collect the taxes, in- 
stead of proceeding by distraint, as he might well have done 
under the law, and thus forced the plaintiff in error to go into 
a court of equity for relief, chose the less objectionable rem- 
edy by bringing an action at law. The statutes of Ohio 
expressly authorize either method, and we subymit that there 
is no logical reason why a Court, sitting as a court of 
equity, will refuse to interfere with the collection of an al- 
leged illegal tax when threatened by arbitrary distraint, 
and yet, when sitting as a court of law, will refuse its aid to 
enforce the collection of the same tax by ordinary process. 
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Taxes are either legal or illegal. If illegal, the Chanceilor 
should restrain their arbitrary enforcement, and, if legal, 
courts of law should not withhold their aid in their collection. 
It cannot bea case of mutual wrong-doing where neither party 
is given countenance in any court. The issue joined by the 
petition and the answer and cross-petition covered all possi- 
bilities of the case at law or inequity. Had the finding and 
judgment of the Common Pleas Court that ‘‘the law of this 
case is with the defendant,” not been reversed, it would have 
been as effectual as an ordinary injunction proceeding to re- 
strain the country treasurer from exercising the power of dis- 
traint, or any of the other powers with which he was clothed 
for the collection of taxes. The action of the defendant was 
a clear attempt to perpetrate a fraud on the public revenues, 
and, in such cases, neither a court of law or equity will shield 
him. 

In the case of Holly Springs S. & I. Co. vs. Marshall . 
County, reported in 52 Miss. 281, the questions in the case 
at bar are thoroughly considered. 


In delivering the opinion, Chalmers, J., on p. 285, said: 
‘‘The question presented is, therefore, whether a banking 
institution can avoid taxation by an investment of its means 
in the non-taxable securities of the government, where it is 
admitted and satisfactorily established that such investment 
was neither intended to be permanent nor to continue until 
the interest or the will of its managers should dictate a 
change, but with the sole intention of escaping taxation, and 
with the predetermined purpose of reconverting its means as 
soon as practicable after the day of assessment.” 
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On page 287 the Judge continues: ‘ Addressing our- 
selves to the main question in the case, as hereinbefore stated, 
we think that the court below did not err in holding the cap- 
ital stock of plaintiff in error to be taxable under the state of 
facts as disclosed by the record. As before remarked, it was 
made satisfactorily to appear that the means of the institu- 
tion were invested in government securities a few days prior 
to the first of January, and were reconverted a few days 
thereafter ; that this reconversion was contemplated and fully 
intended at the time of the purchase of the bonds and treas- 
ury notes, and that the entire transaction was initiated and 
carried through for the express and avowed purpose of es- 


caping the burden of taxation.’ 


In commenting upon the case of Mitchell vs. Commis- 
sioners of Leavenworth County, supra, the Court said: 
“Chief Justice Waite, following the opinion of the Kansas 
. Court, held that a court of chancery will not lend its sanc- 
tion and aid to a scheme so improper and fraudulent in its 
character, and he therefore remitted the complainant to his 
legal rights, if he had any. We think that the learned Chief 
Justice and our Kansas brethren might well have gone further, 
and declared that a party cannot in this manner acquire rights 
which a Court, EITHER OF LAW OR OF EQUITY, well enforce.” 


Continuing, the Court said : 


“Tt is argued that the savings institution was only bound 
by law to make out and deliver a list ‘of all taxable property 
of which it was possessed on the Ist day of January preced- 
ing,’ and that if on said day it was possessed of no property 
taxable by law, it cannot be made to pay taxes, and that the 


- possessing itself of it. There are, we think, two satisfactory 
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State cannot inquire by what means it dispossessed itself of 
the property, or what are its intentions with regard to re- 


answers to this reasoning. In the first place, it proceeds 
upon a too literal interpretation of the statute; and, in the 
second place, it overlooks the principle that fraud vitiates 
everything into which it enters, and nullifies the advantages 
which fair dealing would have conferred. When the State 
imposes the burden of taxation upon the property possessed 
by the citizen, it means both that of which he is the open 
holder and that which he has secreted and concealed. His 
cunning may in practice defeat the imposition upon the latter, 
but it is legally no less liable to the burden, and, when dis- 
covered, the duty will be exacted, no matter what the shifts 
and devices which may have been resorted to in order to 
escape. 


‘That a party can derive no advantage 7” any court from 
a fraud, confessed or exposed, may be considered axiomatic. 
Shall the State alone be debarred from asserting against a 
fraudulent taxpayer this wholesome principle which protects 
the rights of the private litigant ? Was not the conduct of 
plaintiff in error in the case at bar a palpable fraud upon the 
revenue of the State, and is the State powerless to guard 
against it ? 


“Tt is shown by the proof that the savings institution 
has embarked in its business $32,000, which it keeps con- 
stantly employed at a profit throughout the year of 12 to 18 
per cent. Fora few days it invests these means in govern- 
ment securities, and claims thereby to escape taxation for the 
whole year, confessing at the same time that this momentary 
investment was made with no other view than that of escap- 
ing its duty of contributing to the support of the State gov- 
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ernment. That such conduct is a fraud in fact, as well as in 
intention, seems too plain for argument. 


*‘It is urged, however, that the non-taxability of the 
national securities is guaranteed by the federal government; 
that their exemption from taxation constitutes one of the 
main ingredients of their value, and that this cannot be in- 
fringed by the State, no matter what are the circumstances 
under which they are held. | 


‘“This is freely conceded, as a general proposition, and 


yet it is not believed to affect the question involved, because 


there still remains power in the courts to investigate whether 
the holding is actual and dovxa-fide, or colorable only, and 
fraudulent. If held in the latter aspect, and as a mere repre- 
sentation of property temporarily concealed, which is to be 
uncloaked as soon as the visit of the tax assessor shall have 
been made, the courts will look through the sham, and 
measure the rights of the parties by the real nature of the 


transaction.,’’ 


This is so strong a case, and so exactly in point, that we 
have quoted liberally from it, and especially call the attention 


of the court to a consideration of it. 


A similar case to the one just cited is that of Jones vs. 
Seward county, 10 Neb. 154. On page 157, the Chief Jus- 
tice, in delivering the opinion, says: ‘‘It appears from the 
bill of exceptions that the plaintiff was the sole owner ofa bank 
at Seward, knownasthe State Bank. The amount of capital 
stock of this bank, if anythlng, does not appear in the record, 


nor is there anything to show that the bank is taxed any 
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way, except as it may be done through the plaintiff. It is 
conceded that United States bonds are exempt from taxa- 
tion, and that money invested in good faith in such securities 
cannot be taxed. The court below found that the plaintiff 
did not purchase the bonds in question in good faith. Is 
this finding sustained by the evidence? Wethink itis. The 
plaintiff does not claim that the money was intended by him 
to remain invested in bonds. On the contrary, it appears 
from his own testimony that the investment was merely tem- 
porary. It is evident that the investment, if such it can be 
called, was not made for profit, although there was a small 
profit, less, however, than the interest accruing on the bonds, 
during the time he was the owner. The plaintiff appears to 
have had no communication with the agent purchasing the 
bonds, the business being done through one of the Omaha 
banks, and his purchase of United States bonds at other 
times, so far as appears, were insignificant compared with 
this. But it is said fraud is never presumed, but must be 
proved. This is true. But in what manner is it to be , 
proves f° FF * 

“In but few instances, comparatively, can fraudulent 
intent be shown by direct testimony, and therefore it is gen- 
erally established by circumstantial evidence. In our opin- 
ion, the testimony establishes the fact that the bonds in ques- 
tion were purchased by the plaintiff, zot with the design of 
making a permanent investment, but for the sole purpose of 


evading taxation.” 


2 
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After citing the wel/known case of Mitchell v. Commis- 
stoners of Leavenworth County, supra, the Chief Justice says: 


‘“ Where a change ts thus made for. the sole purpose of de- 
frauding the government of tts just dues, to enable a party to 
escape the payment of his just proportion of the taxes imposed 
by law, he cannot shelter himself behind such temporary change 
in the character af his funds to escape taxation.” 


The syllabus of the case is as follows: 


‘“‘On the twenty-ninth of February, 1876, one J., the 
owner of a bank, purchased, through a bank in New York, 
- government bonds, which, with the premium, amounted to 
$41,650. The bonds were sold on the seventh of March of 
that year. Ae/d—a mere device to escape taxation, and that 
the money was taxable. ’’ | 

In Poppleton vs. Yamhill County, 8 Oregon, p. 337, it 
was held: “If atax-payer, having a large amount of notes 
and mortgages, in order to escape the payment of taxes on 
the same, borrows a sum of money of a person residing out 
of the county, and deposits with his creditor such notes and 
mortgages, for the purpose of avoiding the payment of taxes 
on the same, such notes are taxable in the county where such 
tax-payer resides; and such deposit or transfer is a fraud on 
the revenues of the county. ” 


A late decision upon this question was rendered in the 
case of Dixon County vs. Halstead, by the Supreme Court 
of Nebraska, reported in 37 N. W. Reporter, p. 621. 

The Court, per Maxwell, J., says: ‘It is clearly shown, 
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a) 


however, that on the 3d day of March, 1886, the defendant 
purchased the bonds in question, and that he still possessed 
them in June of that year, and for aught that appears, is still 
the owner thereof. There is nota particle of testimony in 
the record from which it can reasonably be inferred that the 
defendant purchased the bonds in question with the intention 
of selling the same after the time for assessing property had 
passed. There is some inference of that kind, perhaps, from 


the fact that the bonds were purchased but a short time be- 


fore the time of assessing property; but that alone is not 
sufficient to show bad faith. Ay evasion of that kind, to en- 
able a party to escape his just proportion of the taxes imposed by 
law, should be frowned upon by the Courts, and a party not per- 
mitted to shelter himself behind such temporary change in the 
character of his funds.” 

The syllabus of the case is as follows: “ Where a private 
banker, about a month before the time fixed by law for the 
assessment of property, converted his assets into United 
States bonds, /e/d, that if the change in the character of the 
funds was merely temporary, the object being to escape tax- 
ation, that such assets would be liable to be taxed, and that the 
question of the dona-fides of the transaction was one of fact 
for the jury to determine.” 

' In none of the above cases, however, are the facts strong- 
er than in the one at bar, and we submit that in all said cases 
it is clearly decided that a conversion of taxable securities 
into United States bonds, or other non-taxable securities, tem- 


porarily, and for the purpose of evading the payment of the 


“owner’s proportion of State taxes, isa fraud in fact which will 
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not be shielded or countenanced by any court of law or 


equity. 
Counsel for the plaintiff in error, at the bottom of page 
25 of their brief, say: ‘It follows that z” an action at law, 


the motive of the person making the exchange cannot be in 
quired into.” In the light of the adjudications upon this 
question we cannot see how opposing counsel are ‘able ‘to 
draw any comfort from this position, for in the above cases 
the zatent of the tax-payer in transferring or exchanging his 
moneyed credits into non-taxable securities has been ex- 
pressly and emphatically dwelt upon by the Court, and 
treated as the turning point in the case. 

Especially is this true in the case of Holly Springs S. & 
I. Co. vs. Marshal county, supra, (a case similar in principle 
and facts to the one here) where Chalmers, Judge, applied the 
broad doctrine ‘‘ that a party can derive no advantage zm any 


court from a fraud, confessed or exposed, may be considered 


axiomatic.” 

A similar doctrine is stated by Judge Cooley, in his 
work on Taxation, page 417, as follows: ‘‘ When a party 
seeks affirmative relief in equity, Azs motives may always be 
inquired tnto, for the purpose of determining whether his 


’ 


case is deserving of favor.’ 


That the plaintiff in error sought affirmative relief in 


equity is clearly apparent from his answer filed in the Court 
of Common Pleas, in which he prayed for an injunction, 
thereby invoking the equity powers of the Court. Having 
done this he should not now be permitted to insist upon the 


determination of the case as an action at law only, as claimed 


4-2: 
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by his counsel in their brief. ‘His answer (in which he de- 
nied any indebtedness to the plaintiff) was more than a.mere 


answer. It was an answer and cross-petition, or cross-bill, 


‘in which he clearly appealed to the equity side of the Court, 


and under which prayer the Court had full power to grant 
equitable relief. 

In Klonne et al. vs. Bradstreet et al., 7 Ohio St., p. 323, 
it was held: -‘ The answer of a defendant may be treated 
as a cross-pétition, and the proper relief granted under tt, if it 
contain a prayer for judgment and the necessary averments 
to show the party’s right to such relief, under the proceed- 
ings instituted against him, although he does not, in terms, 
denominate the paper which he files, a cross-petition. The 
Court will decide, on inspection of it, whether, in substance, 
it contains the elements, and be in the nature of such 


petition.” 


IT. 


But we are not left alone, as were the authorities in the 
State of Kansas, to depend upon the manifest justice of the 
assessment, in the clearly established fact that the action of 
the plaintiff was simply an attempted fraud, ascheme, a device 
gotten up to avoid his proper share of the public burdens. The 
General Assembly of Ohio has wisely and equitably provided 
that each person required to list property for taxation shall 
include in his return “the monthly average amount or value, 
for the time he held or controlled the same, within the pre- 


ceding year, of all moneys, credits, or other effects, within 
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that time invested in, or converted into bonds or other 
securities of the United States or of this State, not taxed, to 
the extent he may hold or control such bonds or securities 
on the day preceding the second Monday in April.” 

The trial court found that such monthly average value 
was exactly equal to the amount so drawn out of bank and 
converted into “‘greenbacks,” and therefore it is a matter of 
no moment, in the determination of this case, whether, un- 
der the circumstances, the “greenbacks”’ so held by the 
plaintiff on special deposit, were in fact taxable as such or 
not. It is insisted, however, that this is only an indirect 
method of taxing government securities. To state the prop- 
osition broadly, it is claimed thata citizen of the State may 
hold property and do business in Ohio, to an unlimited ex- 
tent under the sanction and protection of its laws, for 364 
days in the year and then, for the express purpose of evad- 
ing taxation, turn his property all into “ ereenbacks ” for the 
one remaining day of the year,and thus escape all liability to the 
State for the protection afforded to his life, property and 
business in common with those of other citizens and tax- 
payers, and that this may be repeated from year to year, ad 
enfinitum. 

The very proposition is its own best answer. If Mr. 
Shotwell can escape his equal share of the public burdens, 
in the manner proposed, the law for the taxation of moneyed 
capital and credits might as well be repealed at once and the 
theories of Henry George adopted zm zts stead. A single il- 
lustration will suffice: A. has one hundred thousand dollars 


safely invested in seven and eight per cent. mortgage securities, 
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and is notin debt. Suchinvestment is taxable at its actual value 
in money, but, on the day preceding the day on which taxes 
are assessed, he telegraphs to New York, and purchases on 
credit a corresponding amount of non-taxable securities. His 
debits and liabilities, therefore, equa! each other on the next 
day, and he makes no return of credits tothe assessor. Hav- 
ing held his non-taxable securities in New York for one day, 
he instructs his broker to re-sell them aud pay off his New 
York debt, and he has thus escaped liability for taxes to 
the amount of two or three thousand dollars according to the” 
tax rate at the place of his domicile. Moneyed capital, 
stocks and bonds are also readily convertible into govern- 
ment securities, and by like thimble-rigging can be easily 
placed beyond the reach of taxation. It will not do to say 
that the law does not permit debts, thus created, to be de- 
ducted from the liabilities of the debtor, as the rule invoked 
by plaintiff would also destroy that wise provision of the 
statute in questic> The term “credits”? has a recognized 
legal meaning in the Ohio statutes—Sec. 2730, supsa—and 
the same has stood unquestioned since its original enactment, 
which was soon after the decision in case of Exchange Bank 
vs. Hines, 3 Ohio St., 1, cited by counsel for plaintiff. This 
use and meaning of the term has in fact becomea part of the 
woof and warp of the tax laws of the State, and is recognized 
by the people, the General Assembly, and the courts alike, 
and what was thought at one time to be the adoption of a 
different rule in Bank vs. Hines, supra, is now no longer so 


regarded. 


Taxation is one of the incidents of sovereignity. The 
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rule contended for by plaintiff in error, if given judicial sanc- 
tion, will practically destroy the tax laws of the State; in- 
stead of uniformity we would have discrimination ; instead of 
equality of burden, as contemplated by the constitution, the 
rankest inequality and injustice would prevail, and rascally 
chicanery be ata premium. The power of the State, to as- 
sess upon the property of its citizens taxes in some degree 
proportionate to the protection and benefits respectively re- 
ceived by them from the State, is as essential to the proper 
Maintenance of the State government, as is the exemption 
of United States securities from State and municipal taxa- 
tion, to the integrity and well-being of the Federal govern- 
ment. 

This is ali that the law in question proposes: It simply 
says to the citizen that, for the time certain taxable property 
shall be held by him during the year, he shall pay taxes 
thereon proportionately for the time he holds the same and 


receives the protection of the State thereon. 


It deals justly with him. It would manifestly be as un- 
fair to tax him for the whole year as it would be to permit 
him to escape taxation entirely. If he has owned in value, 
say twelve hundred dollars of any kind of taxable property, 
for one month, and then converted it into non-taxable securi- 
ties and has kept them on hand during the remainder of the tax 
year, he pays on the one-twelfth of the amount, or on one 
hundred dollars valuation, and if he has held such property 
for a longer period, he is assessed in the same proportion. 
To prevent injustice, in case of the re-conversion of such 


securities into taxable property, it is provided that. such 
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valuation shall not exceed the amount of securities on hand 
on the day property is required to be returned for taxation. 
The law is absolutely without an unjust or discriminating 
feature. , 

Nor can it operate injuriously, as claimed by plaintiff, in 
discouraging investments in the securities of the general 
government. The exact opposite is true. It holds out an 
inducement for the permanent conversion of idle and unpro- 
ductive taxable property into government obligations at the 
beginning, instead of the end of the year, thus stimulating 
a constant demand for such investments. It may, it is true, 
aid in preventing persons from using United States securities 
as a means of perpetrating a fraud on the State revenues, 
but this can, in no legitimate manner, interfere with the 
value or safety of such investments. 

Counsel for plaintiff in error rely on the decision of the 
Supreme Court of Indiana in Ogden, Treasurer, vs. Walker, 
59th Ind. 460, and the dicta-of Justice Howk in the opinion, 
are quoted at length. The importance thus given to the 
case is, we submit, somewhat exaggerated, especially in an 
error proceeding in this court, the object of which is to 
obtain the reversal of a decision rendered by a court of at 
least equal jurisdiction and standing with that of the Supreme 
Court of Indiana. 

Besides, this same case was carefully considered by the 
Ohio courts, in arriving at the conclusion reached in the case 
at bar. 

It will also appear, upon examination, that there is a 
broad distinction between the statute of Indiana, in reference 
to making a return for taxation of the monthly average 
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value of property converted into securities of the United 
States, and the one which is claimed by plaintiff to corres- 
pond to it in the Ohio statutes. The Indiana statute makes 
no provision to protect the tax-payer from double, or even 
more excessive taxation. But in Ohio, the aggregate of such 
monthly average value during the year can, in no instance, 
exceed the amount the tax-payer “ may hold or control such 
securities on the day preceding the second Monday of 
April.” If he holds no non-taxable securities on that day, 


he is not required to make return of such monthly average 


value of property converted into such sccurities, but simply 


returns the value of his taxable property then on hand. 
The Ohio statutes is strictly just to all citizens. The one 
who invests his means in non-taxable securities receives the 
full benefit of his investment by being relieved of taxation 
proportionately for the time he holds the same. Anything 
more or less would be unjust and inequitable, either to him 
or to other tax-payers. But in the Indiana statute no such 
limitation is found, and it may well be said to operate as a 
burden upon investments in the securities of the general 
government, inasmuch as the tax-payer is required to make 
return for taxation of such monthly average investments, 
even though he may have reconverted all of them into tax- 
able property and held the same subject to taxation on the 
day fixed by law for making his return. The natural result 
of such a law, unlike the Ohio statute, would be to deter 
capitalists from investing in the securities of the United 
States, and to that extent would injuriously affect their value. 
Possibly this consideration may have influenced the Indiana 
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Court in coming to the conclusion “ that it seems to us that . 
it was the legislative intent to devise some method, if prac- 
ticable, whereby bonds or other securities of the United States 
might be subjected to State and municipal taxation.” Cer- 
tainly no other substantial reason for such conclusion appears 
inthe opinion. But in any event its effect as an authority is 
wholly lost when the provisions and operation of the Indiana 
statute are compared with the perfectly just and equitable 
provision of the Ohio statute. Instead of the latter being 
“an attempt to accomplish by indirection what could not be 
done directly, namely the taxation of bonds and other securi- 
ties of the United States by State and municipal authorities,” 
it recognizes the exemption of such securities from taxation 
and in terms requires the holder thereof to return the prop- 
erty with which he purchased them only for the fractional 
part of the current tax year he owns them and is protected in 
the use thereof by the State. ‘This is the sole effect of the 
statute, and no amount of argument, however able, can add 
to or detract from its force. 

The other authorities cited by counsel for plaintiff in 
in error, on inspection, will be found subject to greater objec- 
tions. They are not even similar in principal or fact to the 
case under consideration. The remark quoted by counsel 
from the opinion of Danforth, J., in the case of People, ex 
vel. vs. Ryan, 88 N. Y., 142, covers the whole subject and 
shows conclusively that the reasoning, or rather the applica- 
tion of the reasoning, of the court in each case can not be 
applied in Ohio. In speaking of the transaction, out of 
which that case arose, the learned judge said: “The law 
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does not prohibit it, therefore does not apply and in such a 
case there can be ne evasion. Whether the law shall be so 
extended as to prevent similar transactions is for the legis- 
lature to determine.”’ But, on the contrary, the law of Ohio 
does prohibit the identical transaction now in question. 

We submit, therefore, that whatever application the 
cases referred to might have had in principle, prior to the 
enactment of the Ohio statute under consideration, it can 
not now be said that the legislature of Ohio has neglected 
to extend the law so as to prohibit the evasion of equitable 
_ taxation in the manner attempted by the plaintiff in error. 

This is the sole object of the statues, and the power to 
enact it (constitution and laws aside) is as essential in princi- 
ple, as before stated, to the integrity of the State govern- 
ment, as the exemption of Federal securities from State or 
municipal taxation, is to the integrity and sovereignty of the 
general government. The rights of one should not be 
allowed to encroach injuriously on the perogatives of the 
other, each being wisely confined within strict constitutioal 
limits. 


III. 


But it is further insisted that the method provided by 
law for estimating the taxable vaiuation to be placed on prop- 
erty, converted during the year into non-taxable securities, 
is in conflict with Sec. 2, Art. XII of the State constitution, 
requiring all property to be taxed “by a uniform rule,” and 
an excerpt from the opinion of Chief Justice Bartley, in the 
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case of Exchange Bank vs. Hines, supra, is quoted and relied 
upon in support of it, as follows: ‘‘ Uniformity in taxing 
implies equality in the burden of taxation, and this equality 
of burden cannot exist without uniformity in the mode of 
assessment as well as in the rate of taxation.” 

The fallaciousness of this claim of counsel is shown in 
the further remark of the learned Judge in the same opinion, 
to wit: “The rule of taxation is prescribed by the consti- 
tution; but the mode of ascertaining the value of property 
is regulated by law.” ‘It has been argued,”’ said he, ‘ that 
‘stock in trade’ is subject to a different rule of taxation from 
that which is imposed on other property. This is a mistake. 
The difference consists, not in the su/e or burden of taxation, 
but simply in the mode of ascertaining the valuation. The 
principle of valueing by an average has been introduced be-_ 
cause stock is constantly changing the article of its invest- 
ment and varying in the quanity on hand from month to 
month.” The italics are those of the Chief Justice, and they 
serve to emphasize his meaning, and effectually dispose of 
the deduction sought to be drawn by opposing counsel from 
his language. The Court divide on other questions, but on 
this there was universal agreement. The bench and bar of 
the State snbsequently acquiesced in the construction thus 
given to this feature of the tax laws, and it became thereafter 
a recognized feature of State legislation. Many of the tax 
regulations of the State, including the one now under con- 
sideration, are based upon it. To illustrate: The property 
of railroad, insurance, express and telegraph companies, and 
numerous other corporations, is “sted and valued by laws pe- 


culiar to each. 
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The property of bankers and brokers in this respect is 
also governed by laws applicable alone to their business; and, 
instead of being listed for taxation as of the second Monday 
of April like other property, bank shares are “sted and valued 
as of the Wednesday next preceding the second Monday of 
May in each year. Sec. 2765 R.S. of Ohio. 

The merchant and manufacturer return for taxation the 
monthly average value of property on hand during the year. 
Certain enumerated articles of property, horses, hogs, cattle, 
sheep, farm implements, etc., may be exhibited to the as- 
_sessor for his valuation, whereas, the owner is required to 
return his own valuation of other classes of property under 
oath. Bankers, unincorporated banks, merchants and manu- 

facturers pay taxes for a proportionate part of the year in 
certain cases, on commencing business after the day fixed by 
law for listing their property, a feature of the law applicable 
alone to those engaged in such occupations. 


Other, and perhaps greater distinctions in the time and 
manner of valueing different kinds of personal property, 
might be pointed out, but the foregoing will suffice to show 
that the General Assembly and Courts of Ohio have not re- 
garded Sec. 2, Art. XII of the constitution as fixing a rule 
for estimating the taxable valuation of property, or the time 
as of which any particular class of it shall be listed. 

From the decision in Exchange Bank vs. Hines, supra, 
in 1853, down to the case of Wagoner vs. Loomis, 37 Ohio 
St. 571, in 1881, a period of 28 years, the principle of such 
legislation does not seem to have been questioned in any 
manner. In the 37th Ohio St. case, the subject came up 


. ‘ ) 
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somewhat incidentally and was again promptly put to rest in 
the first section of the syllabus, as follows: “Statutory pro- 
visions, whereby different classes of property are listed and 
valued for taxation in and by different modes and agencies, 
are not necessarily in conflict with the provisions of the con- 
stitution which require all property to be taxed by a uniform 


rule, according to its true value in money.” 


To break the force of the unequivocal language of the 
Courts of Ohio on the subject, counsel for plaintiff suggest 
that the method of levying taxes on merchants, manufactu- 
rers, and other business classes, is more in the nature of a 
charge upon their duszvess than a tax upon property, and the 
case of The Western Union Telegraph Co. vs. Mayer, Treas- 
urer, 28 Ohio St. 522, is cited in support of this position. 
But in that case the Court distinctly recognized, as does the 
law, that the company had practically no sroperty to tax, and 
hence the State was justified in levying an assessment on its 
gross receipts as an equivalent for the privilege allowed such 
foreign corporation to do business in the State. There is no 
parallel between such an assessment and the ordinary State 
taxes which are levied upon the monthly average value of 
the merchant’s stock of goods. His property is taxed. Its 
value is ascertained in accordance with a rule fixed by the 
General Assembly. 


So, when the monthly average value of property con- 
verted into non-taxable securities, is taxed, it is a tax upon 
the property, not upon the business of making such invest- 
ments. The distinction is as broad as a highway and he who 
runs may read. 
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The law, as we claim it, having been settled by con- 
struction of the courts of Ohio, so far as the method of levy- 
ing the tax in question is concerned, the holding thus estab- 
lished will be followed by the United States Courts. 


Witherspoon vs. Duncan, 4 Wall,210. Taylorvs. Secor, 


92 U.S. 575. Games vs. Dunn, 14 Pet. 322. 


The question has, however, to some extent, been dis- 
cussed by this court and the same principle recognized. 

Pelton vs. Benk, to1 U. S. 143; Cummings vs. Bank, 
Id. 153; Bank vs. Kimball, 103 U.S. 732. 


The design and effect of the provision of the statute in 
question, being simply to provide a method by which the 
state authorities can correctly estimate the value of property 
owned during a part of the year and converted into non-tax- 
able securities, so that the owner may be assessed on such 
property only for the fractional part of the year he holds the 
same, it would seem that this particular feature of the law is 
not a subject for consideration in this court. It is a matter 
of State jurisdiction. 

In a case somewhat kindred to the subject now under dis- 
cussion, the Supreme Court of Connecticut, in Corwall, Exr. 


vs. Todd, 38 Conn. p. 443, held: 


‘‘Statutes relating to taxation are not penal, nor in 
derogation of natural right, and are to be construed as to 
carry into effect the obvious intent of the legislature, rather 
than to defeat that intent by a too strict adherence to the 
letter.” 
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In County of Olmsted vs. Barber, 31 Minn. 256, it was 
held: “Every piece of property (not exempted) owes to 
the State its proportionate share-of the amount necessary to 
be raised by taxation for the expenses of the government.” 

Before dismissing this branch of the case it may be well 
to consider briefly the essential nature and requisites of the 
taxing power of the State, and the manner of its exercise. 

Puffendorff, in his elementary work, Chapter 9 of Book 
7, says the State is “to see that these impositions (taxes) be 
levied according to the justest proportion, and that no im- 
munities or exemptions be granted to certain persons, to the 
defrauding or oppressing of the rest.” 

In Rutherforth’s Institutes of Natural Law, 273, it is 
said that “the burden of those payments, which are called 
taxes, or duties and customs upon goods both moveable and 
immovable, ought to be proportioned, as near as may be, to 
the value of each person’s property; because the more a 
man’s property is worth, the more he is naturally willing to 
pay for the security of it.”’ 

We have found no more just statement of this subject, 
than that by an old law-writer, who said, ‘fa man who evades 
his just share of the taxes that support the government that 
protects him, is not otherwise than as one who sits down to 
a feast with his fellows and when it is over silently steals 
away before the account is settled.”’ 

Justice Bartley, in Bank vs. Bond, supra, page 700, recog- 
nizes these elementary principles, and says: “It is clearly 
an essential quality in the taxing power that its dusdens be 
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apportioned, as near as may be, to the value of each man’s 
property; and that no zmmunities or exceptions be granted, 
favoring certain persons and thereby defrauding or oppress- 
ing the rest.” Again, in 3d Ohio St., 11, the same learned 
judge states the rule thus: ‘“ Taxation is that tribute for the 
support of government imposed on property in return for 
the protection and advantages which the government affords 
to the owner. It is an essential and fundamental principle in 
the exercise of the power of taxation, that the burden should 
be imposed or apportioned with all practicable equality and 
justice.” 
| The constitutional rule, adopted by the convention of 
1850, in Ohio, is seen therefore to be only an embodiment of 
long established usages and principles on the subject of tax- 
ation, and it would seem passing strange, at this late day, if 
its aid could be invoked to invalidate a statute, the end and 
aim of which is simply to apportion the burdens o! taxation 
equitably, by requiring each owner of property, when he 
converts it into non-taxable securities, to pay taxes on the 
value of such property proportionately for the time he has 
held, enjoyed and been protected in the use thereof by the 
State, during the current tax year. The provisions of the 
statute apply to all persons and property alike, and seek to 
approximate that absolute equality of burden contemplated 
by the constitution and the fundamental principles of every 
system of jurisprudence known among men; the rule con- 
tended for by the plaintiff, on the other hand, would subvert 
all just ideas of taxation, would substitute craft for honest 
dealing, and, if upheld by the courts, might lead to conse- 


quences dangerous to the government itself. 
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IV. 

Counsel for plaintiff present another and certainly novel 
proposition, in the claim that, even if the plaintiff has been 
properly charged with taxes for the years 1882, 1883, 1884, 
and 1885, the judgment of the Circuit Court should have 
been so far modified by the Supreme Court of Ohio, as to 
relieve him from the taxes claimed for the year 1881. It is 
urged that.the effect of the judgment is, to require him to 
pay double taxes for that year. But how so? This is not, 
perhaps, such a question as a Federal Court will feel much 
concern about, but the facts, as found by the trial court, and 
which are not controverted, show that he should have made 
return of the monthly average value of property converted 
into non-taxable securities for the year preceding the second 
Monday of April, 1881. On that day, he had wrapped up 
in a package in bank, the sum of $30,goo0, in ‘‘ greenbacks,”’ 
which he had on the previous day_ drawn out of bank; and 
it furthur appears from the findings of fact, that he did not 
“list the monthly average amount or value for the time he 
held or coutrolled the same wethzx the preceding year any 
money, credits or other securities so by him drawn out of 
said bank, and that said monthly average amount so invested 
by the defendant in such securities, zw7thin the years respec- 
tively preceding the drawing out of said money, was the 
amount so drawn out at the end of the year.” 

The assertion of counsel that plaintiffin error made a 
proper return of the taxable property held by him during the 
year 1880, does not thsrefore seem to be sustained by the 


evidence. 
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Besides, no tax law is absolutely perfect, and neither the 
Constitution nor laws of Ohio forbid double taxation in cer- 
tain contingencies. The farmer pays full taxes on his farm, 
although he may be indebted and have it mortgaged for the 
full amount of its value ;the merchant pays on the “ monthly 
average value of his goods” although he may have pur- 
chased them on credit, and it would not be exceptional if 
tax laws should occasionally bear heavily upon the capi- 
talist. Certainly the conduct of the plaintiff in error, as 
shown by the findings of fact in the trial court, does not 
commend him to the especial consideration of courts of jus- 
tice.. On the property in question he has never paid any 
taxes for the assessment of 1881; how, then, can there be 
double taxation, even if forbidden, by a judgment covering 
only simple taxes without penalty for that year ? 

Respectfully submitted. 
D. A. HoLLINGsSworTH. 


JoHN M. Garven, 
County Solicitor. 
Davip K. Watson, 


Attorney-General of Ohio. 


